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GENERAL  COUNSEL  EXHIBIT  No.  1-E 
NLRB-501 

(12-48) 

United  States  of  America 
National  Labor  Relations  Board 

CHARGE  AGAINST  EMPLOYER 

First  Amendment 

Do  Not  Write  in  This  Space 
Case  No.:  21-CA-375. 
Date  Filed:  3/17/49. 
No.  of  Workers  Employed :    1000. 
Nature    of    Employer's     Business:     Producing- 
Manufacturing  and  marketing  Petroleum  Products. 

Important — Read  Carefully 
Where  a  charge  is  filed  by  a  labor  organization, 
or  an  individual  or  group  acting  on  its  behalf,  a 
complaint  based  upon  such  charge  will  not  be  issued 
unless  the  charging  party  and  any  national  or  in- 
ternational labor  organization  of  which  it  is  an  af- 
filiate or  constituent  unit  have  complied  with  Section 
9  (f),  (g),  and  (h)  of  the  National  Labor  Relations 
Act. 

Instructions :  File  an  original  and  4  copies  of  this 
charge  with  the  NLRB  Regional  Director  for  the 
region  in  which  the  alleged  unfair  labor  practice 
occurred  or  is  occurring. 

1.    Employer  against  whom  charge  is  brought:  The 
Texas  Company. 

Address  of  Establislmient :  929   So.   Broadway, 
Los  Angeles,  California. 
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The  above-named  employer  has  engaged  in  and  is 
engaging  in  unfair  labor  practices  within  the  meaning 
of  Section  8  (a)  Subsections  (1)  and  (3)  of  the  Na- 
tional Labor  Relations  Act,  and  these  unfair  labor 
practices  are  unfair  labor  practices  affecting  com- 
merce within  the  meaning  of  the  Act. 
2.    Basis  of  the  Charge:  The  above  Company  by  its 
Officers  and  Agents  have  violated  Section  8  (a) 
1  and  3  of  the  National  Labor  Relations  Act  by 
discriminating  against  me  for  allegedly  refusing 
to  perform  work  directed  by  them  during  the 
period  of  a  strike  between  said  Company  and  the 
Oil  Workers  International  Union,  C.I.O.  Such 
discrimination  included  asking  me  to  perform 
work  of  striking  employees  which  was  not  nor- 
mally performed  by  supervisory  personnel,  and 
by  discriminatorily  discharging  me  for  alleged 
refusal  to  perform  such  work. 

They  further  discriminated  against  me  by  re- 
fusal to  reinstate  me  into  a  job  covered  by  the 
collective  bargaining  Agreement  after  strike  set- 
tlement, even  though  they  had  placed  me  back 
into  the  status  of  an  employee  as  defined  by  the 
National  Labor  Relations  Act,  by  requesting  me 
to  perform  the  duties  and  functions  of  employees 
covered  by  contract. 

The  above  Company  further  discriminatorily 
refused  to  re-employ  me  in  any  capacity  upon  my 
making  miconditional  application  for  reinstate- 
ment on  November  16,  1948,  for  any  job  from  the 
labor  classification  upward;  and  have  continu- 
ously refused,  since  that  date,  to  re-employ  me. 
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even  though  they  have  hired  other  persons  into 
jobs  for  which  I  had  made  application  who  had 
never  previously  worked  for  the  Texas  Company 
in  any  capacity. 

I,  therefore,  ask  that  the  Board  find  that  the 
Company  must  reinstate  me,  in  accordance  with 
the  terms  and  provisions  of  the  existing  labor 
contract,  and  to  be  made  whole  for  any  loss  of 
earnings  suffered  by  me  as  a  result  of  the  acts 
of  the  Company. 

(Signed)     Geo.  Cody 

3.  Full  name  of  labor  organization,  including  local 
name  and  number,  or  person  filing  charge ;  George 
Cody. 

4.  Address:  4120  Long  Beach  Blvd.,  Long  Beach, 
California.   Telephone  No.  485-41. 

5.  Full  name  of  national  or  international  labor  or- 
organization  of  which  it  is  an  affiliate  or  consti- 
tuent unit:  Oil  Workers  International  Union — 
CI.O. 

6.  Address  of  national  or  international,  if  any :  308 
Brower  Building,  Bakersfield,  California.  Tele- 
phone No.  Bakersfield  46-216. 

7.  Declaration : 

I  declare  that  I  have  read  the  above  charge  and 
that  the  statements  therein  are  true  to  the  best 
of  my  knowledge  and  belief. 
/s/  By   GEO.  CODY 

(Signature  of  representative  or 
person  filing  charge) 
Date:  3-17-49. 
[Stamped] :  Received  Mar.  17,  1949  NLRB 
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Wilfully  false  statements  on  this  charge  can  be 
punished  by  fine  and  imprisonment  (U.  S.  Code, 
Title  18,  Section  80.) 


GENERAL  COUNSEL  EXHIBIT  No.  1-FF 

United  States  of  America 

Before  The  National  Labor  Relations  Board 
Twenty-First  Region 

Case  No.  21-CA-295 

In  the  Matter  of 

THE  TEXAS  COMPANY 

and 
ROBERT  R.  RISSMAN 

Case  No.  21-CA-375 

In  the  Matter  of 

THE  TEXAS  COMPANY 

and 
GEORGE  CODY 

FIRST  AMENDED  CONSOLIDATED 
COMPLAINT 
It  having  been  charged  by  Robert  R.  Rissman, 
acting  on  behalf  of  fifty  (50)  individuals  whose 
names  appear  on  the  attached  charge  in  Case  No. 
21-CA-295,  George  Cody  having  filed  the  charges 
mentioned  in  the  caption,  and  the  General  Counsel 
by  appropriate  Order  having  consolidated  both 
charges,  that  The  Texas  Company,  hereinafter  called 
Respondent,  has  engaged  in  and  is  engaging  in  un- 
fair labor  practices  affecting  commerce  as  set  forth 
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and  defined  in  the  National  Labor  Relations  Act, 
as  amended,  Public  Law  101 — 80th  Congress,  First 
Session,  effective  August  22,  1947,  hereinafter  called 
the  Act;  the  General  Counsel  of  the  National  Labor 
Relations  Board  by  the  Regional  Director  for  the 
Twenty-First  Region,  designated  by  the  Board's 
Rules  and  Regulations,  Series  5,  as  amended,  Section 
203.15,  hereby  issues  this  First  Amended  Consoli- 
dated Complaint  and  alleges  the  following : 

1.  Respondent,  a  Delaware  corporation  with  its 
headquarters  in  New  York  City,  is  engaged  in  the 
production,  manufacture  and  distribution  of  petrol- 
eum products  in  various  parts  of  the  United  States, 
including  field  and  refining  operations  at  and  near 
Los  Angeles  and  Ventura,  California,  which  last 
mentioned  operations  are  hereinafter  referred  to  as 
the  Plant.  During  the  past  calendar  year  at  its  Plant 
operations  Respondent  produced  and  refined  petrol- 
eum and  petroleum  products  of  a  value  in  excess 
of  $1,000,000,  and  during  the  same  period  of  time 
in  excess  of  fifty  per  cent  (50%)  of  such  products 
were  transported  by  Respondent,  or  others  on  its  be- 
half, to  points  outside  the  State  of  California.  At  all 
times  material  hereto  Respondent  has  been  engaged 
in  and  is  engaged  in  operations  at  the  Plant  affecting 
commerce  within  the  meaning  of  Section  2  (6)  of 
the  Act. 

2.  Oil  workers  International  Union,  Local  128, 
affiliated  with  the  Congress  of  Industrial  Organiza- 
tions, hereinafter  called  the  Union,  is  a  labor  or- 
ganization within  the  meaning  of  Section  2  (5)  of 
the  Act. 
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3.  On  or  about  September  4,  1948,  a  substantial 
number  of  Respondent 's  employees  at  the  Plant  went 
on  a  strike  called  by  the  Union  for  the  purpose  of 
enforcing  economic  demands  then  being  made  by  the 
Union  as  collective  bargaining  agent  of  such  em- 
ployees and  the  following  named  employees  remained 
on  strike  until  on  or  about  October  6,  1948. 


Abbiatti,  F.  W. 
Anderson,  Joe  L. 
Buckmaster,  H.  E. 
BuUock,  R.  J. 
Coonis,  P.  E. 
Cullen,  W.  J. 
Davis,  George,  Jr. 
Dees,  C.  H. 
DeOroodt,  L.  B. 
Dorum,  Anthony  E. 
Fessenden,  Charles  W. 
Flippen,  E.  J. 
Galloupe,  W.  H. 
Gothard,  Ehner  T. 
Hartman,  J.  A. 
Jackson,  H.  H. 
Ladd,  Leroy  H. 
Lair,  N.  A. 
Leithead,  Leland 
Lucas,  H.  B. 
Manion,  Carl  W. 
Mashbum,  W.  D. 
Mawson,  W. 
McNamara,  Edward 
Melville,  T.  F. 


Milton,  Joseph  R. 
Montgomery,  Robert  W. 
Moore,  C.  O. 
Neal,  Homer  J. 
Nyman,  Theodore 
Pence,  H.  W. 
Price,  J.  H. 
Redden,  Thos.  B. 
Riddle,  H.  E. 
Roberts,  J.  L. 
Rubottom,  Roger  H. 
Russell,  John  B. 
Summerf  elt,  John  B. 
Swift,  John  E. 
Symons,  R.  D. 
Thompson,  L.  B. 
Townsend,  D.  B. 
Tracy,  Lloyd  D. 
Tracy,  Lloyd  E. 
West,  W.  W. 
Williams,  Hannibal 
Williams,  John  A. 
Wren,  R.  G. 
Young,  J.  W. 
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4.  On  or  about  October  6,  1948,  and  on  various 
dates  thereafter,  well  known  to  Respondent,  the  em- 
ployees named  in  paragraph  3  above  uncondition- 
ally offered  to  return  to  work  and  abandon  the  strike. 
On  these  dates,  and  at  all  times  thereafter.  Respond- 
ent, by  its  officers,  agents  and  representatives,  re- 
fused and  failed  to  reinstate  each  and  all  of  these 
employees  because  of  their  membership  in  and  ac- 
tivities on  behalf  of  the  Union,  and  because  they 
had  gone  on  the  afore-mentioned  strike  and  engaged 
in  concerted  activities  as  adherents  of  the  Union. 

5.  From  on  or  about  September  4  to  November 
1,  1948,  Respondent,  by  its  officers,  agents  and  rep- 
resentatives, interfered  with,  restrained  and  coerced 
its  striking  employees  by: 

(a)  Addressing  to  such  striking  employees  direct, 
personal  and  repeated  appeals  and  requests  to  aban- 
don their  strike  and  return  to  work,  despite  the  fact 
well  known  to  Respondent  that  the  Union  as  the 
collective  bargaining  representative  of  the  striking 
employees  was  continuing  to  prosecute  such  strike 
in  connection  with  its  bargaining  demands. 

(b)  Individually  urging  striking  members  of  the 
Union  to  return  to  work  and  accept  Respondent's 
collective  bargaining  offers  despite  the  fact,  well 
known  to  Respondent,  that  the  Union  had  rejected 
such  offers  as  collective  bargaining  representative  of 
the  employees. 

(c)  Conditioning  the  return  to  work  of  strikers 
on  the  loss  of  their  accumulated  seniority  earned  as 
employees  of  Respondent. 

6.  By  the  acts,  conduct  and  omissions  set  forth  in 
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paragraphs  4  and  5  hereof  the  strike  of  Respondent's 
employees  was  prolonged  and  extended  and  converted 
from  an  economic  strike  into  an  unfair  labor  prac- 
tice strike. 

7.  On  or  about  November  16, 1948,  and  thereafter, 
George  Cody  was,  on  his  application,  refused  em- 
ployment by  Respondent  because  of  his  concerted 
activities  on  behalf  of  the  Union. 

8.  By  the  acts,  conduct  and  omissions  set  forth 
in  paragrai)hs  4  and  7  hereof,  Respondent  did  dis- 
criminate and  is  now  discriminating  in  regard  to  the 
hire,  tenure,  terms  and  conditions  of  employment  of 
its  employees  to  discourage  membership  in  the  Union 
and  did  thereby  engage  in  and  is  thereby  engaging 
in  unfair  labor  practices  within  the  meaning  of  Sec- 
tion 8  (a)  (3)  of  the  Act. 

9.  By  the  acts,  conduct  and  omissions  set  forth  in 
paragraphs  4,  5,  6  and  7  hereof  Respondent  has  in- 
terfered with,  restrained  and  coerced  its  employees 
in  the  exercise  of  their  rights  guaranteed  to  them 
by  Section  7  of  the  Act,  and  Respondent  did  thereby 
engage  in  and  is  thereby  engaging  in  unfair  labor 
practices  within  the  meaning  of  Section  8  (a)  (1)  of 
the  Act. 

10.  The  acts,  conduct  and  omissions  of  Respond- 
ent set  forth  in  paragraphs  4,  5,  6  and  7,  occurring  in 
connection  with  the  business  of  Respondent  as  de- 
scribed above,  have  a  close,  intimate  and  substantial 
relationship  to  commerce  as  defined  in  Section  2  (6) 
of  the  Act,  and  have  led,  and  tend  to  lead,  to  labor 
disputes  burdening  and  obstructing  commerce  and 
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the  free  flow  of  commerce  as  defined  in  Section  2  (7) 
of  the  Act. 

Wherefore,  the  General  Counsel  of  the  National 
Labor  Relations  Board,  on  behalf  of  the  Board,  by 
the  Regional  Director  for  the  Twenty-First  Region, 
this  18th  day  of  October,  1949,  issues  this  First 
Amended  Consolidated  Complaint  against  The  Texas 
Company. 

/s/  HOWARD  F.  LeBARON, 
Regional  Director,  National  Labor  Relations  Board, 
Twenty-First  Region. 


GENERAL  COUNSEL  EXHIBIT  No.  1-HH 

[Title  of  Board  and  Cause.] 

ANSWER   TO    FIRST   AMENDED 
CONSOLIDATED  COMPLAINT 

Comes  Now  Respondent,  The  Texas  Company,  and 
withdraws  its  Answer  to  Consolidated  Complaint 
filed  on  May  9,  1949,  and  for  its  Answer  to  the  First 
Amended  Consolidated  Complaint  herein: 

I. 

Admits  the  allegations  of  Paragraph  1. 

II. 

Admits  the  allegations  of  Paragraph  2. 

III. 

Admits  that  the  employees  named  in  Paragraph 
3  went  on  strike  on  or  about  September  4,  1948,  but 
denies  that  said  employees  ceased  striking  on  or 
about  October  6,  1948. 
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IV. 

Except  as  hereinafter  admitted,  denies  generally 
and  specifically  each  and  every,  all  and  singular,  the 
allegations  of  paragraph  4. 

Avers  that  on  October  8,  1948,  John  B.  Summer- 
felt  and  C.  O.  Moore  offered  to  return  to  work,  that 
said  offer  was  accepted  by  Respondent  on  that  date, 
and  that  said  John  B.  Summerfelt  and  C.  O.  Moore 
were  scheduled  to  return  to  work,  but  that  neither 
said  John  B.  Summerfelt  nor  C.  O.  Moore  returned 
to  work  as  scheduled.  Avers  further  than  when  said 
John  B.  Summerfelt  and  C.  O.  Moore  next  offered  to 
return  to  work  on  October  13, 1948,  all  available  jobs 
in  the  bargaining  unit  in  which  they  had  worked  had 
been  filled. 

Avers  further  that,  except  as  indicated  herein 
above,  the  employees  named  in  paragraph  3  offered 
to  return  to  work  on  the  dates  specified  below,  at 
which  times  all  available  jobs  had  been  filled. 

Avers  that  the  employees  named  in  Paragraph 
3  offered  to  return  to  work  by  letter  dated  Novem- 
ber 1  and  received  by  Respondent  on  November  3, 
1948,  except  as  indicated  below: 

Abbiatti,  F.  W.,  applied  by  letter  dated  Novem- 
ber 3,  1948. 

Coonis,  P.  E.,  applied  by  letter  dated  November  3 
and  received  by  Respondent  November  6,  1948. 

DeGroodt,  L.  B.,  applied  by  letter  dated  Novem- 
ber 3  and  received  by  Respondent  November  5,  1948. 

Lair,  N.  A.,  applied  by  letter  dated  November  3 
and  received  by  Respondent  November  4,  1948. 

Mashburn,  W.  D.,  applied  by  letter  dated  Novem- 
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ber  3  and  received  by  Respondent  November  8, 1948. 

Pence,  H.  W.,  applied  by  letter  dated  November 
3,  1948. 

Price,  J.  H.,  applied  by  letter  dated  November  3 
and  received  by  Respondent  November  4,  1948. 

Riddle,  H.  E.,  applied  by  letter  dated  November 
3  and  received  by  Respondent  November  8,  1948. 

Swift,  John  E.,  applied  by  letter  dated  November 
18  and  received  by  Respondent  November  23,  1948. 

Williams,  Hannibal,  applied  orally  on  November 
5,  1948. 

Williams,  John  A.,  applied  orally  on  November 
16,  1948. 

Avers  further  that  various  of  the  employees  named 
in  Paragraph  3,  from  time  to  time  have  been  offered 
and  some  have  accepted  temporary  employment  in 
Respondent's  operations. 

The  following  employees  named  in  Paragraph  3 
have  been  employed  by  Respondent  in  permanent 
positions  and  are  now  employed: 

Buckmaster,  H.  E.,  employed  on  November  16, 
1948. 

Ladd,  L.  H.,  employed  on  November  16,  1948. 

Melville,  T.  F.,  employed  on  November  23,  1948. 

Roberts,  J.  L.,  employed  on  April  30,  1949. 

Thompson,  L.  B.,  employed  on  March  14,  1949. 

Wren,  R.  G.,  employed  on  November  19,  1948. 

y. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  5. 
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VI. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  6. 

VII. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  7. 
Avers  that  George  Cody  was  discharged  for  cause 
on  or  about  September  28,  1948,  and  for  that  rea- 
son only  he  was  and  is  refused  employment;  that 
said  George  Cody  was  a  supervisor  as  said  term  is 
defined  in  Section  2(11)  of  the  National  Labor  Rela- 
tions Act,  as  amended;  and  that  because  of  the  pro- 
visions of  Section  2  (3)  and  the  ''for  cause"  pro- 
visions of  Section  10(c)  of  said  Act,  the  complaint 
as  to  said  George  Cody  should  be  dismissed. 

VIII. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  8. 

IX. 

Denies  generally  and  specifically  each  and  every, 
aU  and  singular,  the  allegations  of  Paragraph  9. 

X. 

Denies  generally  and  specifically  each  and  every, 
all  and  singular,  the  allegations  of  Paragraph  10. 

XI. 

Alleges  that  the  Complaint  in  this  matter  should 
be  dismissed  in  its  entirety  because  the  matters  in 
dispute  upon  which  the  allegations  are  based  were 
settled  by  agreement  between  the  Respondent  and 
the  Union  and  that  the  charge  in  Case  No.  21-CA-239, 
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which  was  based  upon  the  same  events  and  con- 
tained substantially  the  same  allegations  as  con- 
tained in  the  charges  upon  which  this  Complaint  is 
based,  was  withdrawn  by  the  Union  on  November 
18,  1948,  with  prejudice,  and  said  withdrawal  was 
approved  by  the  Acting  Regional  Director,  Twenty- 
First  Region,  National  Labor  Relations  Board,  on 
November  19,  1948. 

XII. 
Notwithstanding  all  other  allegations  contained 
herein.  Respondent  moves  that  the  Complaint  be  dis- 
missed insofar  as  it  relates  to  W.  W.  West  named 
in  Paragraph  3  thereof,  because  the  name  of  said 
W.  W.  West  does  not  appear  in  any  of  the  charges 
upon  which  the  Complaint  is  based. 

Wherefore,  Respondent  prays  that  the  First 
Amended  Consolidated  Complaint  herein  be  dis- 
missed. 

J.  A.  McNAIR 
CHARLES  M.  BROOKS  and 
WALLACE  E.  AVERY 
/s/  By   CHARLES  M.  BROOKS, 

Attorneys  for  Respondent,  The 
Texas  Company. 

State  of  California, 
County  of  Los  Angeles — ss. 

E.  B.  Liles,  being  sworn,  says :  That  he  is  the  As- 
sistant Secretary  of  The  Texas  Company,  a  corpora- 
tion, Respondent  in  the  foregoing  action,  and  is  au- 
thorized to  make  this  verification  for  and  on  behalf 
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of  said  corporation;  that  he  has  read  the  foregoing 
Answer  to  the  First  Amended  Consolidated  Com- 
plaint and  knows  the  contents  thereof ;  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  those 
matters  which  are  therein  stated  on  his  information 
or  belief,  and  as  to  those  matters  he  believes  them 
to  be  true. 

/s/  E.  B.  LILES 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  October,  1949. 

[Seal]  /s/  ADA  L.  COLEMAN, 

Notary  Public  in  and  for  said  County  and  State. 
My  Commission  expires  Sept.  30,  1951. 

Affidavits  of  Service  by  Mail  attached. 

[Stamped] :  Received  Oct.  24,  1949  NLRB. 


GENERAL  COUNSEL  EXHIBIT  No.  l-II 
[Title  of  Board  and  Cause.] 

MOTION  TO  DISMISS 

I. 

The  Texas  Company,  Respondent  herein,  moves 
the  Trial  Examiner  to  dismiss  the  First  Amended 
Consolidated  Complaint  issued  on  the  18th  day  of 
October,  1949,  in  this  matter,  for  the  following  rea- 
sons: 

(A)  Paragraphs  3,  4,  5,  and  6  of  said  Complaint 
are  based  on  charges  and  amended  charges  filed  in 
Case  No.  21-CA-295,  which  involve  the  same  in- 
cidents and  contain  substantially  the  same  allega- 
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tions  as  the  charge  in  Case  No.  21-CA-239,  which 
was  withdrawn  with  prejudice. 

1.  On  October  22,  1948,  the  Oil  Workers  Inter- 
national Union,  CIO,  herein  called  the  Union,  filed 
unfair  labor  practice  charges  naming  several  com- 
panies, including  The  Texas  Company,  in  Case  No. 
21-CA-239.  The  said  charge  is  attached  hereto  as  Ap- 
pendix A.  The  aforesaid  charge,  like  the  one  upon 
which  the  aforementioned  paragraphs  of  the  afore- 
said Complaint  are  based,  grew  out  of  the  strike  of 
September  4,  1948,  as  described  in  Paragraph  3  of 
said  Complaint.  Many  of  the  allegations  in  the 
former  charge  are  the  same  or  similar  to  those  in 
the  latter  charge. 

On  November  18,  1948,  J.  Elro  Brown,  District 
Director  of  the  Union,  executed  a  request  for  with- 
drawal of  the  charge  in  Case  No.  21-CA-239,  with 
prejudice,  insofar  as  it  concerned  The  Texas  Com- 
pany. On  November  19,  1948,  Charles  K.  Hackler, 
Acting  Regional  Director,  approved  said  withdraw^al 
request.  A  copy  thereof  is  attached  hereto  as  Ap- 
pendix B. 

2.  The  charge  in  Case  No.  21-CA-239  specifically 
refers  to  the  *' natural  gasoline  and  laboratory,"  the 
*'Los  Angeles  Basin  production,  drilling,  and  main- 
tenance," and  the  *' Ventura  production"  operations 
of  The  Texas  Company.  These  are  the  same  opera- 
tions of  Respondent  which  are  referred  to  in  the 
allegations  of  Paragraphs  3,  4,  5,  and  6  of  the  afore- 
said Complaint. 

3.  On  or  about  September  23,  1948,  Respondent 
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filed  an  Action  for  an  injunction  and  damages  in  the 
Superior  Court  of  the  State  of  California,  in  and 
for  the  County  of  Los  Angeles,  against  the  Union 
and  others.  Said  Action  in  the  Superior  Court  was 
based  upon  acts  and  occurrences  during  the  strike 
referred  to  in  Paragraph  3  of  the  aforesaid  Com- 
plaint. 

4.  In  order  to  settle  the  disputes  involved  in  the 
said  Superior  Court  Action  and  in  the  charge  in 
Case  No.  21-CA-239,  Respondent  agreed  to  and  did 
dismiss  the  said  Action  in  the  Superior  Court  in 
consideration  of  the  Union's  withdrawal  of  the 
charge  in  Case  No.  21-CA-239.  The  stipulation  pro- 
viding for  the  dismissal  of  the  Superior  Court  Ac- 
tion is  attached  hereto  as  Appendix  C,  and  provides 
in  the  second  paragraph  thereof  that  '*each  and 
all  of  the  parties  have  settled  the  dispute  existing 
between  them."  Attached  hereto  as  Appendix  D  is 
an  affidavit  by  Wallace  E.  Avery,  Attorney  for  Re- 
spondent, which  describes  in  some  detail  the  above- 
described  settlement. 

(B)  Despite  the  above-described  settlement  and 
the  withdrawal  of  the  charge  with  prejudice,  the 
Union  has  continued  to  press  and  is  pressing  the 
charge  filed  by  one  Robert  R.  Rissman  in  Case  No. 
21-CA-295,  which  constitutes  the  basis  for  the  al- 
legations of  Paragraphs  3,  4,  5,  and  6  of  the  afore- 
said Complaint. 

1.  The  Union  appealed  for  review  by  the  General 
Counsel  of  the  National  Labor  Relations  Board  of 
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the  partial  dismissal  by  the  Regional  Director  of 
the  Twenty-First  Region  of  the  charge  in  Case  No. 
21-CA-295,  although  said  charge  was  filed  by  one 
Robert  R.  Rissman.  This  appeal  is  a  part  of  the 
record  of  the  National  Labor  Relations  Board  and 
was  signed  by  Charles  F.  Armin  as  International 
Representative  of  the  Union  and  approved  by  J. 
Elro  Brown  as  District  Director  of  the  Union.  This 
is  the  same  J.  Elro  Brown  who  signed  the  request 
for  withdrawal  of  the  charge  in  Case  No.  21-CA-239. 
2.  The  Union  filed  an  Answer  to  Respondent's  re- 
quest for  withdrawal  of  the  complaint  and  dismissal 
of  the  charge  in  Case  No,  21-CA-295.  Said  Answer 
is  a  part  of  the  records  of  the  National  Labor  Rela- 
tions Board  in  this  case. 

The  above  statement  are  all  based  upon  documents 
of  record  in  this  case.  In  view  thereof,  it  is  submitted 
that  Paragraphs  3,  4,  5,  and  6  of  the  First  Amended 
Consolidated  Complaint  in  this  matter  should  be  dis- 
missed without  further  proceeding,  because  to  prose- 
cute the  Respondent  under  said  Complaint  would 
violate  the  practices  of  the  National  Labor  Relations 
Board  regarding  settlements  between  parties  which 
are  approved  by  the  Board's  agents,  would  contra- 
vene the  spirit  and  policy  of  the  National  Labor 
Relations  Act,  as  amended,  and  would  be  contrary 
to  public  policy. 

II. 

The  Texas  Company,  Respondent  herein,  further 
moves  the  Trial  Examiner  to  dismiss  the  First 
Amended    Consolidated    Complaint   issued    on   the 
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18th  day  of  October,  1949,  in  this  matter,  for  the 
following  further  reasons : 

(A)  George  Cody,  the  Complainant  in  Case  No. 
21-CA-375,  the  charge  in  which  case  is  the  basis  for 
the  allegations  in  Paragraph  7  of  the  aforesaid  Com- 
plaint, was  a  Supervisor  as  defined  in  Section  2  (11) 
of  the  National  Labor  Relations  Act,  as  amended, 
at  the  time  he  was  discharged  from  the  employ  of 
Respondent  on  September  28, 1948,  and  is,  therefore, 
excluded  from  the  provisions  of  the  Act  because  he 
is  not  an  employee  as  defined  in  Section  2  (3)  of  said 
Act. 

1.  Paragraph  1  of  the  charge  in  Case  No.  21-CA- 
375  admits  that  the  said  Cody  was  a  Supervisor  at 
the  time  of  his  last  employment  with  Respondent. 

2.  The  National  Labor  Relations  Board  may  not 
issue  an  order  directing  the  reinstatement  or  employ- 
ment of  any  person  who  is  not  an  employee  within 
the  meaning  of  the  Act. 

3.  Therefore,  since  Cody  is  not  an  employee 
within  the  meaning  of  the  Act  because  he  occupied  a 
supervisory  job,  the  Board  may  not  order  the  Re- 
spondent to  reinstate  or  employ  him. 

(B)  The  charge  in  Case  No.  21-CA-239,  which 
was  settled  and  withdrawn  as  described  above,  spe- 
cifically referred  to  the  alleged  violation  complained 
of  in  Paragraph  7  of  the  aforesaid  Complaint  in 
Paragraph  (J)  of  the  aforesaid  charge. 

In  view  of  the  statements  in  ''A"  above,  all  of 
which  are  based  upon  documents  of  record  in  this 
case,  the  National  Labor  Relations  Board  is  pre- 
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eluded  by  the  letter  and  the  spirit  of  the  National 
Labor  Relations  Act,  as  amended,  from  ordering 
Respondent  to  reinstate  or  employ  the  said  George 
Cod}'  mentioned  in  Paragraph  7  of  the  aforesaid 
Complaint.  Moreover,  because  of  the  statements  in 
**B"  above,  which  are  based  upon  documents  of 
record  in  this  case,  the  National  Labor  Relations 
Board  is  precluded  for  policy  reasons  from  ordering 
Respondent  to  reinstate  or  employ  said  George  Cody. 

Wherefore,  The  Texas  Company,  Respondent 
herein,  respectfully  moves  the  Trial  Examiner  to 
dismiss  the  First  Amended  Consolidated  Complaint 
in  its  entirety. 

J.  A.  McNAIR 
CHARLES  M.  BROOKS  and 
WALLACE  E.  AVERY 
/s/  By   CHARLES  M.  BROOKS, 

Attorneys  for  Respondent,  The 
Texas  Company. 

APPENDIX  '^A" 

United  States  of  America 

National  Labor  Relations  Board 

CHARGE  AGAINST  EMPLOYER 

1.  Pursuant  to  Section  10  (b)  of  the  National 
Labor  Relations  Act,  the  undersigned  hereby 
charges  that: 

Name  of  Employer  No.  of 

Address  Employees 

Union  Oil  Company  of  California      617  W.  7th  St.  2200 

Los  Angeles,  Calif. 

425  1st  St. 

San  Francisco,  Calif. 
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Name  of  Employer 

Standard  Oil  Company  of  Calif. 

Shell  Oil  Co.,  Inc. 

Lloyd  Corporation,  Ltd. 

Texas  Company 

Tide  Water  Associated  Oil  Co. 

Richfield  Oil  Corporation 
The  Ohio  Oil  Company 


Address 


No.  of 
Employees 

4400 


605  W.  Olympic  Blvd., 
Los  Angeles,  Calif. 
225  Bush  St., 
San  Francisco,  Calif. 
1008  W.  6th  St.,  2150 

Los  Angeles,  Calif. 
100  Bush  St., 
iSan  Francisco,  Calif. 
5410  Wilshire  Blvd.,  40 

'Los  Angeles,  Calif. 
929  S.  Broadway,  1300 

Los  Angeles,  Calif. 
Pacific  Electric  Bldg.,       3000 
Los  Angeles,  Calif. 
79  New  Montgomery  St., 
San  Francisco,  Calif. 
555  S.  Flower  St.,  1050 

Los  Angeles,  Calif. 
437  S.  Hill  St.,  100 

Los  Angeles,  Calif. 


The  above  mentioned  companies  are  engaged  in 
the  exploration,  producing,  refining,  transporting 
and  marketing  of  oil  and  oil  products.  Said  com- 
panies have  engaged  and  are  engaging  in  unfair 
labor  practices  within  the  meaning  of  Section  8  (a) 
subsections  (1)  (3)  and  (5)  of  said  Act,  in  that: 

2.  (A)  Oil  Workers  International  Union,  and  its 
locals  2,  5,  6,  19,  120,  128,  356,  445,  534,  547,  581 
are  and  for  some  time  past  have  been  the  duly  certi- 
fied collective  bargaining  agents  of  certain  employees 
of  the  above  mentioned  companies  in  appropriate 
units  known  as: 
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Name  of  Employer 
Union  Oil  Company 

of  Calif. 
Standard  Oil  Company 

of  Calif. 
Shell  Oil  Co.,  Inc. 


Lloyd  Corporation,  Ltd. 
Texas  Company 


Tide  Water  Associated 
Oil  Company 


Richfield  Oil  Corporation 


The  Ohio  Oil  Co. 


Collective  Bargaining  Unit 

Oleum  and  Wilmington  Refineries 

Los  Angeles  Bulk  Plant 

El  Segundo  Refinery 

Richmond  Refinery 

Wilmington-Domingoes  Refinery 

Martinez  Refinery 

Pipe  Line 

Field  Dept.,  Production,  Drilling 

and  Natural  Gasoline 
Guager  Unit 

Production  and  Natural  Gasoline 
Los  Angeles  Works  and  Terminal 
Los  Angeles  Package  Terminal 
Pipe  Line  Division  of  the 

Pacific  Coast 
Bargemen 

Los  Angeles  Works,  Clerical  Unit 
Los  Angeles  Package  Terminal, 

Clerical  Unit 
Natural  Gasoline  and  Laboratory 
Los  Angeles  Basin  Production, 

Drilling  and  Maintenance 
Filmore  Works 
Ventural  Production 
Santa  Fe  Springs  Clerical 
Watson  Clerical 
So.  California  Pipe  Line,  San  Joaquin 

Valley  Pipe  Line,  and  Watson 

Refinery 
Production  and  Drilling 
Manufacturing- Ventura 

Gas   Department 
Bargemen 

(Automotive  Mechanics 
Avon  Refinery 
Watson  Laboratory 
Production   and   Refining, 

Natural  Gasoline,  Harbor 

Terminals  and  Pipe  Line 
Production,  Drilling  and  Natural 

Gasoline 
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(B)  Since  on  or  about  September  3,  1948  the 
above  mentioned  companies,  and  each  of  them,  by 
their  officers,  agents  and  employees  have  refused 
to  bargain  in  good  faith  with  the  Oil  Workers  In- 
ternational Union,  and  its  duly  certified  affiliated 
local  unions. 

(C)  The  above  mentioned  companies,  by  their  of- 
ficers, agents  and  employees  have  further  refused 
to  bargain  on  any  term  or  condition  of  emplojmient 
unless  one  of  the  other  companies  so  bargain. 

(D)  Said  companies  by  their  officers,  agents  and 
employees  have  conspired  to  refuse  to  grant  to  the 
undersigned  union  any  terms  or  conditions  of  em- 
ployment, imless  said  term  or  condition  of  employ- 
ment is  granted  by  any  of  the  other  companies. 

(E)  Said  companies,  by  their  officers,  agents  and 
employees  have  further  threatened  employees  that 
unless  they  cease  their  participation  in  the  strike 
and  return  to  work  immediately,  that  they  would 
be  discharged. 

(F)  Said  companies,  by  their  officers,  agents  and 
employees  have  further  threatened  all  employees 
with  the  loss  of  their  insurance,  pension  and  other 
rights  and  benefits  unless  they  cease  their  participa- 
tion in  the  strike. 

(G)  Said  companies,  by  their  officers,  agents  and 
employees  further  refused  to  bargain  with  the  Union 
on  the  terms  and  conditions  of  a  collective  bargain- 
ing agreement  unless  the  union  terminated  the 
strike. 
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(H)  Said  companies,  by  their  officers,  agents  and 
employees,  have  refused  and  are  now  refusing  to 
bargain  with  the  undersigned  union  on  the  return 
to  work  of  strikers. 

(I)  Said  companies,  by  their  officers,  agents  and 
employees  have  refused  and  are  now  refusing  to 
bargain  with  the  undersigned  union  on  the  com- 
panies announced  intention  of  contracting  work  out 
to  private  contractors;  such  work  has  traditionally 
been  performed  by  members  of  the  undersigned 
imion  and  the  work  is  within  the  appropriate  unit 
as  established  by  the  National  Labor  Relations 
Board. 

(J)  Said  companies,  by  their  officers,  agents  and 
employees,  have  discharged  supervisors  who  have  re- 
fused to  cross  picket  lines,  or  who  have  expressed 
sympathy  with  and  given  support  to  the  strike  now 
being  conducted  by  the  imdersigned  union. 

(K)  By  the  acts  set  forth  above  said  companies 
acting  in  concert  have  engaged  in  a  course  of  con- 
duct designed  to  and  having  the  effect  of  interfering 
with  the  operation,  function  and  activity  of  the  un- 
dersigned union,  for  the  purpose  of  destroying  said 
union  as  the  collective  bargaining  agent  of  their  em- 
ployees. 

(L)  By  the  acts  set  forth  above  and  by  other  acts 
and  conduct,  the  above-mentioned  companies,  their 
officers,  agents  and  employees,  did  interfere  with, 
restrain  and  coerce  their  employees  in  the  exercise 
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of  the  rights  guaranteed  to  them  by  the  Labor  Man- 
agement Relations  Act. 

The  undersigned  further  charges  that  said  un- 
fair practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 

3.  Each  of  the  officers  of  the  union  has  executed 
a  non-communist  affidavit  as  required  by  Section 
9  (h)  of  the  Act. 

4.  Upon  information  and  belief,  the  national  or 
international  labor  organization  of  which  this  or- 
ganization is  an  affiliate  or  constituent  unit  has  also 
complied  with  Section  9  (f),  (g),  and  (h)  of  the  Act. 

5.  Oil  Workers  International  Union  (CIO),  301 
E.  5th  St.,  Fort  Worth,  Texas.  Telephone  number 
34441. 

/s/  By   0.  A.  KNIGHT 
President 

Subscribed  and  sworn  to  before  me  this  22  day  of 
Oct.  1948,  at  Los  Angeles  as  true  to  the  best  of  de- 
ponent's knowledge,  information  and  belief. 

[Seal]  /s/  GRACE  V.  SMITH, 

Notary  Public. 
My  Commission  expires  April  7th,  1951. 

Case  No.  21-CA-239. 

Dated  filed:  10-22-48.  9(f),  (g),  (h)  cleared:  10- 
25-48.   D.B. 
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APPENDIX  ''C" 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

No.  550197 

THE  TEXAS  COMPANY,  a  Delaware  corporation, 

Plaintiff, 
vs. 

OIL  WORKERS  INTERNATIONAL  UNION,  an 

unincorporated  association,  affiliated  with  the 
Congress  of  Industrial  Organizations ;  et  al.. 

Defendants. 

STIPULATION  RE  DISMISSAL  AS  TO  DE- 
FENDANTS OIL  WORKERS  INTERNA- 
TIONAL UNION,  et  al., 

Whereas,  the  Complaint  for  injunction  and  for 
damages  was  filed  herein  and  a  Temporary  Restrain- 
ing Order  issued  on  September  23,  1948,  enjoining 
and  restraining  certain  activities  as  to  the  defend- 
ants herein,  and 

Whereas,  subsequent  thereto  each  and  all  of  the 
parties  have  settled  the  dispute  existing  between 
them. 

Now,  Therefore,  It  Is  Hereby  Stipulated  between 
plaintiff  and  defendants  Oil  Workers  International 
Union,  Oil  Workers  International  Union  Long 
Beach  Local  No.  128,  Oil  Workers  International 
Union  Ventura  Local  No.  120,  and  all  individual 
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defendants  who  are  affiliated  with  or  members  of 
said  unions  who  have  heretofore  appeared  in  the 
above  entitled  action,  through  their  respective  coun- 
sel who  have  been  heretofore  duly  authorized,  as  fol- 
lows : 

1.  That  the  above  entitled  action  shall  be  dis- 
missed as  to  all  of  said  defendants  without  prejudice 
to  any  of  the  parties  to  this  stipulation.  Said  dis- 
missal further  to  be  without  damages  or  costs  to 
either  plaintiff  or  said  defendants  or  any  of  them. 

2.  That  plaintiff  and  the  surety  or  sureties  on  its 
bond  on  Temporary  Restraining  Order  in  the  sum 
of  $1,000.00  heretofore  filed  in  the  above  entitled 
action  shall  be  released  from  any  damages  or  claims 
of  any  kind  or  character  whatsoever  arising  out  of 
the  issuance  or  handling  of  the  Temporary  Restrain- 
ing Order  issued  herein. 

3.  That  the  parties  hereto  mutually  release  each 
other  from  any  and  all  claims  for  damages  of  any 
kind  or  character  whatsoever  that  either  may  have 
against  the  other  arising  out  of  or  connected  with 
the  above  entitled  action. 

Dated:  November  18,  1948. 

J.  A.  McNAIR 
WALLACE  E.  AVERY 
GIBSON,  DUNN  &  CRUTCHER 
/s/  By   GEORGE  H.  WHITNEY, 

Attorneys  for  Plaintiff. 
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EDISES,  TREUHAFT  & 

CONDON 
ROBERT  N.  CONDON 
LINDSAY  P.  WALDEN 
LOUIS  N.  WOLF 
A.  L.  WIRIN 
/s/  By   LINDSAY  P.  WALDEN, 
Attorneys  for  defendants  Oil  Workers  International 
Union,  an  unincorporated  association,  et  al. 

It  is  so  ordered. 

Dated:  November  19,  1948. 

/s/  CLARENCE  M.  HANSON, 

Judge  of  the  Superior  Court. 

APPENDIX  '^D" 

United  States  of  America 

Before  The  National  Labor  Relations  Board 

Twenty-First  Region 

[Causes  Nos.  21-CA-295  -  21-CA-375.] 

AFFIDAVIT  OF  WALLACE  E.  AVERY 

State  of  California, 
County  of  Los  Angeles — ss. 

Wallace  E.  Avery,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  an  attorney  duly  licensed  to  practice 
law  in  the  State  of  California,  employed  by  The 
Texas  Company. 

That  on  or  about  September  23,  1948,  The  Texas 
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Company  filed  an  action  for  an  injunction  and  dam- 
ages in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  Coimty  of  Los  Angeles,  against 
the  Oil  Workers  International  Union,  CIO,  and 
others;  that  a  temporary  restraining  order  and  an 
order  to  show  cause  were  issued  by  the  Court,  which 
were  extended  from  time  to  time  by  stipulation  of 
the  parties. 

That  on  or  about  October  22, 1948,  an  imfair  labor 
practice  charge  was  filed  with  the  National  Labor 
Relations  Board,  Twenty-First  Region,  by  said 
Union  against  said  Company  and  others,  and  that 
said  charge  was  given  Case  No.  21-CA-239. 

That  from  time  to  time  prior  to  November  18, 
1948,  affiant  and  other  Company  representatives  and 
representatives  of  said  Union,  including  Lindsay  P. 
Walden,  General  Counsel  of  said  Union,  negotiated 
with  reference  to  a  settlement  of  the  Superior  Court 
action  and  the  imfair  labor  practice  charges.  That 
on  November  18,  1948,  J.  Elro  Brown,  District  Di- 
rector of  said  Union,  and  said  Lindsay  P.  "Walden 
proposed  to  affiant  to  request  the  withdrawal  with 
prejudice  of  the  charges  in  Case  No.  21-CA-239  if 
said  Company  would  dismiss  its  action  against  said 
Union  and  others,  including  John  Summerfelt,  J.  L. 
Roberts,  C.  O.  Moore,  and  O.  E.  West.  That  upon 
said  date  affiant  obtained  the  consent  of  officials  of 
said  Company  to  dismiss  said  action  upon  the  con- 
dition that  said  Union  would  withdraw  its  charges 
in  Case  No.  21-CA-239  and  would  not  file  any  further 
charges   concerning   anything   arising    out    of   the 
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strike.  That  with  this  understanding  in  mind,  affiant 
and  George  H.  Whitney,  an  attorney  associated  with 
the  firm  of  Gibson,  Dunn  and  Crutcher,  drafted  a 
stipulation  dismissing  said  action,  a  photostat  copy 
of  which  is  attached  hereto  and  a  request  that  the 
charge  in  Case  No.  21-CA-239  be  withdrawn  with 
prejudice.  That  on  said  date  affiant  and  said  George 
H.  Whitney  called  upon  J.  Elro  Brown  and  Lindsay 
P.  Walden  at  the  Alexandria  Hotel  in  Los  Angeles 
and  presented  said  documents  to  them.  That  upon 
the  assurance  of  J.  Elro  Brown  and  Lindsay  P. 
Walden  that  said  Union  would  not  further  harass 
the  Company  by  filing  or  instigating  the  filing  of 
any  other  imfair  labor  practice  charges  against  said 
Company,  because  of  anything  arising  out  of  the 
strike,  said  stipulation  dismissing  said  Superior 
Court  action  was  executed  on  behalf  of  the  Com- 
pany by  George  H.  Whitney,  and  said  withdrawal 
request  was  executed  by  said  J.  Elro  Brown. 

That  on  or  about  November  19, 1948,  affiant  called 
upon  Charles  K.  Hackler,  Acting  Regional  Director 
of  the  Twenty-First  Region,  who,  in  the  presence  of 
affiant  and  Daniel  Harrington,  attorney,  National 
Labor  Relations  Board,  Twenty-First  Region,  tele- 
phoned J.  Elro  Brown  and  inquired  of  him  whether 
the  differences  between  the  Company  and  the  Union 
had  been  settled  and  whether  the  withdrawal  request 
was  to  apply  to  all  charges  and  all  operations.  That 
Mr.  Hackler,  upon  receiving  affirmative  responses 
then  approved  the  request  withdrawing  said  charge 
and  stated  to  affiant  that  the  National  Labor  Rela- 
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tions  Board,  Twenty-First  Region,  could  then  pro- 
ceed with  the  processing  of  representation  petitions 
theretofore  filed  by  said  Company. 

That  because  of  a  statement  contained  in  Mr. 
Charles  F.  Armin's  letter  of  May  17,  1949,  to  Mr. 
G.  J.  Bott,  Associate  General  Counsel,  National 
Labor  Relations  Board,  to  the  effect  that  Mr.  Robert 
R.  Rissman  had  been  separated  from  the  case,  affiant, 
on  or  about  May  25, 1949,  telephoned  Robert  R.  Riss- 
man at  Michigan  9708,  and  asked  Mr.  Rissman 
whether  it  was  true  that  he  had  withdrawn  from 
the  unfair  labor  practice  charge  filed  against  the 
Company.  That  Mr.  Rissman  stated  to  affiant  that 
he  had  not  been  active  in  the  case  and  had  filed  it 
at  the  request  of  said  Union  because  Charles  F. 
Armin,  International  Representative  for  the  Union, 
was  not  available  and  that  Mr.  Armin  had  actually 
been  handling  the  case  from  the  beginning. 

/s/  WALLACE  E.  AVERY 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  July,  1949. 

[Seal]  /s/  ADA  L.  COLEMAN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  expires  Sept.  30,  1951. 
Affidavits  of  Service  by  Mail  attached. 

[Stamped] :  Received  Oct.  24,  1949  NLRB. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  21-CA-295 

In  the  Matter  of 

THE  TEXAS  COMPANY 
and 

ROBERT  RISSMAN 

Case  No.  21-CA-375 
In  the  Matter  of 

THE  TEXAS  COMPANY 

and 
GEORGE  CODY 

DECISION  AND  ORDER 

On  June  16,  1950,  Trial  Examiner  William  F. 
Scharnikow  issued  his  Intermediate  Report  in  this 
consolidated  proceeding,  finding  that,  in  Case  No. 
21-CA-295,  the  Respondent  had  engaged  in  and  was 
engaging  in  certain  unfair  labor  practices  in  viola- 
tion of  Section  8  (a)  (1)  and  (3)  of  the  Act,  and 
recommending  that  it  cease  and  desist  therefrom  and 
take  certain  affirmative  action,  as  set  forth  in  the 
copy  of  the  Intermediate  Report  attached  hereto.  The 
Trial  Examiner  also  found  that,  in  Case  No. 
21-CA-375,  the  Respondent  had  not  engaged  in  cer- 
tain alleged  unfair  labor  practices  and  recommended 
the  dismissal  of  the  complaint  relating  to  that  case 
in  its  entirety.  Thereafter,  the  Respondent  and  the 
General  Counsel  filed  exceptions  to  the  Intermediate 
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Report  and  supporting  briefs.  Statements  in  the  na- 
ture of  exceptions  were  also  filed  by  the  charging 
party  in  Case  No.  21-CA-375,  and  by  two  employees 
of  the  Respondent,  Mckerson  and  Miller.^  The  Re- 
spondent's request  for  oral  argument  is  denied  be- 
cause the  record  and  the  briefs,  in  our  opinion,  ade- 
quately present  the  issues  and  positions  of  the  par- 
ties. 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  made  at  the  hearing  and  finds  that  no 
prejudicial  error  was  committed.  The  rulings  are 
hereby  affirmed.^  The  Board  has  considered  the  In- 
termediate Report,  the  briefs  and  exceptions,  and 
the  entire  record  in  the  case,  and  hereby  adopts  only 
those  findings  and  conclusions  of  the  Trial  Examiner 
that  are  consistent  with  this  Decision  and  Order. 


^  These  two  employees  contended  that  their  names 
were  inadvertently  omitted  from  the  amended  com- 
plaint in  Case  No.  21-CA-295.  As  we  are  dismissing 
the  complaint  in  that  case,  we  find  it  unnecessary  to 
pass  upon  this  contention. 

"We  find  no  basis  for  the  Respondent's  contention 
that  the  charges  in  Case  No.  21-CA-295  were  filed  by 
Rissman  ^'fronting"  for  a  noncomplying  union.  The 
asserted  noncompliance  of  the  Oil  Workers  Unions  is 
based  solely  on  the  ground  that  the  International  was 
affiliated  with  the  then  noncomplying  parent  CIO,  a 
fact  which,  in  our  opinion,  does  not  impair  the  com- 
pliance status  of  the  International.  See  J.  H.  Rutter- 
Rex  Manufacturing  Co.,  Inc.,  90  NLRB  No.  15.  In 
any  event,  the  CIO  is  now  in  compliance  and  has 
been  since  1949. 
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Case  No.  21-CA-295 

The  issues  before  the  Board  in  this  case  arise  out 
of  a  strike  which  the  Union^  called  in  September, 
1948,  for  the  purpose  of  enforcing  wage  demands, 
involving — so  far  as  this  case  is  concerned — three 
bargaining  units  of  the  Respondent's  Pacific  Coast 
Division. 

The  Trial  Examiner  found  that,  by  the  letter  which 
the  Respondent  sent  its  striking  employees  on  Sep- 
tember 28  and  by  a  number  of  related  statements 
made  by  supervisors  of  the  Respondent  to  a  few 
strikers,*  the  Respondent  interfered  with  the  rights 
of  its  employees  to  engage  in  concerted  activities, 
in  that  it  sought  to  undermine  the  authority  of  the 
statutory  bargaining  representative  by  dealing  with 
the  employees  individually,  in  violation  of  Section 
8  (a)  (1).  He  further  found  that  this  conduct  by 
the  Respondent  converted  the  economic  strike  into 
an  unfair  labor  practice  strike,  and  that,  as  a  con- 
sequence, the  Respondent's  refusal  to  reinstate  the 
strikers,  on  the  ground  that  they  had  been  perma- 
nently replaced  by  the  time  they  requested  rein- 
statement, discriminated  against  the  strikers  in  vio- 
lation of  Section  8  (a)  (3).  For  the  reasons  stated 
below,  we  do  not  agree  that  the  Respondent's  letter, 
or  any  other  conduct  by  the  Respondent  during  the 
strike,  violated  the  Act. 


"'Union"  refers  to  Oil  Workers  International 
Union  and  its  Locals  120  and  128,  interchangeably. 

*  The  13  episodes  which  the  Trial  Examiner  found 
violative  are  set  forth  in  detail  in  the  Intermediate 
Report. 
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The  September  28  letter  which  was  signed  by  Di- 
vision Manager  James  T.  Wood,  Jr.,  and  addressed, 
without  consultation  with  the  Union,  to  all  of  the 
strikers,  except  two  who  had  been  discharged,  read 
as  follows: 

There  is  no  indication  at  present  when  the  strike 
called  by  the  Oil  Workers  International  Union 
(CIO)  will  end. 

It  has  therefore  been  decided  to  resume  normal 
Producing  Department  Operations  in  the  Los  An- 
geles Basin  and  Ventura  Districts  as  promptly  as 
possible. 

Employes  who  return  to  work  on  or  before  Oc- 
tober 4, 1948,  will  find  jobs  available  for  them.  After 
October  4,  1948,  full  measure  will  be  taken  to  fill 
all  remaining  vacancies  from  every  available  source. 
As  to  those  employees  who  do  not  return  to  work 
on  or  before  October  4, 1948,  the  Company  will  take 
whatever  action  may  be  deemed  to  be  proper  at  the 
time. 

You  may  have  been  told  that  if  you  come  back  to 
work  before  the  strike  is  ended,  the  Union  will  com- 
pel the  Company  to  discharge  or  otherwise  discrim- 
inate against  you.  I  assure  you  no  employee  return- 
ing to  work  before  the  strike  is  ended  wiU  be  dis- 
criminated against  or  penalized  now  or  in  the  future 
because  of  that  fact. 

If  you  want  to  return  to  work,  you  should  com- 
municate with  your  Foreman  or  Superintendent  for 
instructions. 
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The  Trial  Examiner  suggested  that  this  letter  was 
proper  insofar  as  it  advised  the  strikers  that  the 
Respondent  intended  to  avail  itself  of  its  privilege 
under  the  Act  to  resume  operations,"  and  merely 
reported  that  strikers  would  not  be  replaced  before 
October  4.  However,  he  found  that  the  letter  illegally 
sought  to  induce  the  employees  to  return  to  work 
by  threatening  to  condition  the  return  to  work  after 
October  4  upon  the  loss  of  seniority. 

We  are,  however,  unable  to  read,  either  in  the 
September  28  letter  or  in  any  later  conduct  by  the 
Respondent,  any  threat  that  the  strikers  would  lose 
their  seniority  unless  they  return  to  work  by  the 
date  specified  in  the  letter  for  the  beginning  of  re- 
placements. The  letter  speaks  of  **  taking  whatever 
action  may  be  deemed  to  be  proper  at  the  time." 
No  reference  is  made  to  seniority  and  we  find  no 
reason  in  the  record  to  believe  that  by  *^ proper"  ac- 
tion, the  Respondent  contemplated,  or  could  reason- 
ably have  been  believed  by  the  strikers  to  be  con- 
templating, anything  other  than  action  which  the 
statute  permits."  The  oral  statements  later  made  by 


'N.L.R.B.  V.  Mackay  Radio  &  Telegraph  Co.,  304 
IT.  S.  333. 

**In  fact,  the  Respondent,  in  acting  as  it  "deemed 
to  be  proper,"  hired  no  replacements  until  October 
5,  the  day  after  the  so-called  deadline ;  promoted  none 
of  the  nonstrikers  or  earlier  returned  strikers  be- 
tween September  28  and  October  4;  gave  every 
striker  who  returned  his  old  job  unless  it  had  been 
filled  by  the  time  he  returned  either  by  promotion  or 
new  employment;  gave  every  replaced  striker  the 
job  nearest  to  his  old  job;  told  strikers  who  applied 
after  all  available  jobs  had  been  filled  that  they 
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supervisors  to  individual  employees  were  all  in  the 
same  general  vein  as  the  September  28  letter  and 
likewise  contained  no  specific  threats  with  regard  to 
seniority  or  any  other  matter.  It  is  true  that  the 
Respondent  failed  to  clarify  its  policy  with  respect 
to  relative  seniority  until  sometime  after  the  Sep- 
tember 28  letter,  but  we  find  nothing  in  this  fact 
which  would  warrant  our  reading  a  threat  into  the 
Respondent's  earlier  statements/ 

would  be  given  preferential  consideration  for  em- 
ployment in  the  first  vacancies  which  occurred,  for 
which  they  were  qualified ;  restored  all  pension,  past 
service,  and  other  rights;  and  kept  "permanent"  re- 
placements in  their  positions.  Cf .  N.L.R.B.  v.  Mackay 
Radio  &  Telegraph  Co.,  supra. 

^  In  reaching  a  contrary  conclusion,  the  Trial  Ex- 
aminer relies  upon  Superintendent  Loomis'  state- 
ment that  seniority  status  for  strikers  was  undecided 
at  the  time  of  the  October  8  conference,  the  intra- 
management  memorandum  of  October  6  which  stated 
that  the  applicability  of  "former"  seniority  to  "pro- 
motions, demotions,  and  lay-offs"  was  to  be  deferred, 
and  the  intramanagement  memorandum  of  Novem- 
ber 17  advising  the  superintendents  not  to  discrimin- 
ate in  considering  the  applications  of  any  "former 
employees,"  i.e.,  the  replaced  strikers.  "Former  seni- 
ority" was  a  composite  of  five  separate,  different,  and 
distinct  types  of  seniority  recognized  in  the  con- 
tracts :  Length  of  service  with  the  Company,  opera- 
tions seniority,  district  seniority,  and  seniority  credit 
"spiked"  on  June  16, 1938,  collectively  described  by 
the  General  Counsel  and  the  Trial  Examiner  as  "ac- 
cumulated" seniority. 

Unlike  the  Trial  Examiner,  we  find  that  the  Re- 
spondent's difficulty  in  determining  the  relative  sta- 
tus of  returning  strikers  and  nonstrikers,  earlier  re- 
turning strikers,  and  replacements  was  warranted  by 
the  complexity  of  the  problem. 
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Absent  a  threat  or  a  promise  of  benefit  designed 
to  coerce  the  strikers  into  returning  by  the  deadline 
date,  the  legality  of  the  Respondent's  individual  so- 
licitation of  the  strikers  must  be  determined  against 
the  background  in  which  such  solicitation  was  done.* 
For,  although  the  Board  has,  in  the  past,  found  in- 
dividual solicitation  of  strikers  violative  of  the  Act, 
in  all  such  cases  one  or  both  of  the  following  two 
factors  has  been  present:  (1)  The  solicitation  has 
constituted  an  integral  part  of  a  pattern  of  illegal 
opposition  to  the  purposes  of  the  Act  as  evidenced 
by  the  Respondent's  entire  course  of  conduct,"  or 
(2)  the  solicitation  has  been  conducted  imder  cir- 
cumstances, and  in  a  manner,  reasonably  calculated 
to  undermine  the  strikers'  collective  bargaining  rep- 
resentative and  to  demonstrate  that  the  Respondent 
sought  individual  rather  than  collective  bargaining/'* 


*  United  Welding  Company,  72  NLRB  954;  see 
N.L.R.B.  v  The  Sands  Manufacturing  Company,  306 
U.S.  332,  342,  and  Colgate  Manufacturing  Corpora- 
tion, 85  NLRB  864.  Cf .  The  Cincinnati  Steel  Castings 
Company,  86  NLRB  592,  and  Kansas  Milling  Com- 
pany, 86  NLRB  925,  (reversed  and  remanded  in  185 
F.  2d  413  (C.  A.  10),  where  there  was  coercion  in- 
herent in  the  solicitation  itself. 

"Cathey  Lumber  Company,  86  NLRB  157,  enfd., 
165  F.  2d  1021  (C.A.5)  where  the  Board  also  found 
a  refusal  to  bargain,  a  refusal  to  reinstate  strikers 
although  vacancies  existed,  and  independent  coercive 
statements;  see  The  W.  T.  Rawleigh  Company,  90 
NLRB  No.  271;  The  Cincinnati  Steel  Castings  Com- 
pany, supra;  Kansas  Milling  Company,  supra. 

"In  Sam'I  Bingham's  Son  Mfg.  Co.,  80  NLRB 
1612,  the  Board  noted  that  Bingham  told  the  solicited 
pickets  *Hhat  he  would  not  invite  a  conference  with 
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Neither  factor  is  present  here. 

The  record  before  us  contains  no  evidence  of  any 
other  unfair  labor  practices,  indicative  of  an  anti- 
union animus  on  the  part  of  the  Respondent,  now'^ 
or  in  the  past."  It  is  clear,  as  the  Trial  Examiner 
found,  that  the  Respondent's  decision  to  resume 
operations  was  motivated  by  bona  fide  business  con- 
siderations." It  sought  to  implement  this  decision 
by  an  individual  appeal  to  the  strikers  which,  as 
we  have  found,  contained  no  threat  or  promise  of 
benefit.  And  there  is  no  basis  in  the  record  for  in- 
ferring that  by  resorting  to  the  individual  solicita- 

the  Union  'until  Hell  freezes  over'";  see  Hart  Cot- 
ton Mills,  Inc.,  91  NLRB  No.  130 ;  cf .  J.  I.  Case  v. 
N.L.R.B.,  321  U.S.  332;  Medo  Photo  Supply  Corp. 
V.  N.L.R.B.,  321  U.S.  678. 

"It  is  true  in  Case  No  21-CA-375  we  are  finding, 
below,  that  the  Respondent  violated  the  Act  in  refus- 
ing to  reemploy  Cody.  However,  as  stated  there,  the 
circiunstances  surrounding  that  unfair  labor  practice 
are  of  a  special  and  unusual  character,  which,  stand- 
ing alone,  we  do  not  consider  as  indicative  of  general 
union  animus  on  the  part  of  the  Respondent. 

"  The  Union  and  the  Respondent  first  entered  con- 
tractural  relations  in  the  Gasoline  Operations  in 
1938,  in  the  L.A.  Producing  Operations  in  1941,  and 
in  the  Ventura  Operations  in  1947.  At  all  times  after 
these  respective  dates  the  Union  and  the  Respondent 
had  contractural  relations  with  one  another.  There 
had  been  no  earlier  unfair  labor  practices  charged. 

"  After  a  month  of  the  strike,  the  Respondent  was 
suffering  from  drainage  of  oil  from  its  idle  proper- 
ties by  adjoining  producers  who  were  operating  and 
had  been  threatened  with  lawsuits  by  lessors  if  such 
drainage  were  permitted  to  continue  because  of  non- 
operation. 
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tion  the  Respondent  was  seeking  to  undermine  the 
representative  status  of  the  Union.  On  the  contrary, 
at  no  point  did  the  Respondent  disparage  the  Union ; 
there  is  no  contention  that  the  Respondent  did  not 
bargain  in  good  faith  during  its  meetings  with  the 
Union,  some  of  which  took  place  during  the  strike ;" 
and  the  likelihood  that  the  individual  solicitation  of 
the  strikers  would  demonstrate  a  propensity  to  re- 
sort to  individual  rather  than  collective  bargaining 
is  greatly  diminished  by  the  fact  that  the  Respondent 
had  earlier  made  abundantly  clear  its  intention  of 
continuing  to  recognize  and  deal  with  the  Union." 


"  Such  meetings  were  held  on  April  8,  June  7,  June 
10,  October  25,  and  October  27.  The  Union  ended  ne- 
gotiations on  June  7  and  did  not  renew  its  request 
for  negotiations  until  October  22. 

"Thus,  on  September  9,  1948,  an  advertisement 
signed  by  the  six  major  struck  oil  companies  — 
Standard,  Tidewater,  Shell,  Richfield,  Union,  and 
the  Respondent — was  published  in  the  Los  Angeles 
Times  under  the  heading  '^Who  Wants  an  Oil 
Strike."  The  advertisement  stated  that  it  was  in  the 
public  interest  to  keep  the  refineries  operating  and 
that  the  companies,  the  public,  and  many  employees 
did  not  want  the  strike.  It  further  stated  that  the 
companies  were  at  all  tunes  ready  to  meet  with  the 
Union  ''at  any  time."  On  September  23,  the  Respon- 
dent mailed  a  letter  to  all  employees  who  were  strik- 
ing stating  its  position  on  its  offer  of  12%  cents  per 
hour  wage  increase,  which  the  Union  had  accepted 
elsewhere,  and  certain  other  matters  including  the 
clarification  of  certain  current  rimiors.  This  letter 
recognized  and  reaffirmed  the  bargaining  relation- 
ship. 

In  addition,  although  the  contracts  had  expired  by 
their  terms  on  May  15,  May  25,  and  August  20,  1948, 
respectively,  the  Respondent  continued  to  operate  its 
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Under  the  particular  circumstances  here  disclosed, 
we  are  unanimously  of  the  opinion  that  the  Respond- 
ent took  no  action  which  the  employees  might  rea- 
sonably interpret  as  a  disparagement  of  the  collective 
bargaining  process  or  which  amounted  to  a  with- 
drawal of  recognition  of  the  Union's  representative 
status  or  to  an  undermining  of  its  authority/^  As  the 
Board  observed  in  comparable  circumstances,  'Ho 
penalize  this  employer  for  prof  erring  the  jobs  once 
again  to  economic  strikers  on  the  same  terms  to  be 
offered  replacements,  would  penalize  open  dealing 
and  invite  silent  displacement  of  striking  employees, 
a  result  which  seems  to  us  more  likely  to  be  pro- 
ductive rather  than  preventive  of  industrial  strife 
and  thus  not  to  effectuate  the  purposes  of  the  Act."" 
Accordingly,  we  conclude  that  the  Respondent  en- 
gaged in  no  conduct  during  the  strike  of  September, 
1948,  which  converted  that  economic  strike  to  an 
imfair  labor  practice  strike." 

business  under  the  terms  of  the  contracts  and  checked 
off  union  dues  until  the  outbreak  of  the  strike. 

"  The  Board  thus  summarized  the  criteria  for  find- 
ing interference  with  the  right  to  engage  in  collective 
bargaining  in  Central  Metallic  Casket  Co.,  91  NLRB 

No.  88. 

"Times  Publishing  Company,  72  NLRB  676,  684; 
see  also  United  Welding  Company,  supra,  and  Roan- 
oke Public  Warehouse,  72  NLRB  1281, 1283. 

"  It  is,  therefore,  unnecessary  for  us  to  pass  upon 
the  Respondent's  contention  that,  in  any  event,  the 
conduct  found  violative  by  the  Trial  Examiner  was 
not  such  as  would,  under  the  circumstances,  convert 
the  strike  into  an  unfair  labor  practice  strike. 
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Thus  the  strike  remained  economic  in  nature,  and 
as  the  record  establishes  that  the  Respondent  refused 
to  reinstate  the  strikers  on  the  sole  ground  that  they 
had  been  permanently  replaced,  we  find  that  such 
refusal  did  not  violate  Section  8  (a)  (3)  or  8  (a)  (1) 
of  the  Act. 

We  are  satisfied  that  the  replacements  were  as- 
sured that  if  they  desired,  their  jobs  might  be  per- 
manent,^^ and  we  therefore  do  not  regard  it  as  ma- 
terial that  under  the  then  existing  contract  provisions 
employees  could  not  acquire  '* permanent"  status 
until  after  120  days  of  employment.  Like  the  Trial 
Examiner,  and  for  the  reasons  stated  in  the  In- 
termediate Report,  we  find  no  merit  in  the  General 
Counsel's  contention  that  the  Respondent  discrim- 
inated against  the  replaced  strikers  by  filling  some 
later  vacancies  by  making  interdivisional  transfers 
rather  than  by  recalling  the  strikers.^"  Finally,  we 
are  satisfied  that  the  record  discloses  no  instance  in 
which  returning  strikers  were  discriminated  against 
because  of  their  strike  activity  in  regard  to  seniority" 


^^  The  only  strikers  who  returned  before  all  avail- 
able jobs  were  filled  who  were  not  employed  were 
those  who  conditioned  their  request  upon  the  rein- 
statement of  more  strikers  than  there  were  jobs  avail- 
able (see  Oklahoma  Rendering  Company,  75  NLRB 
1112),  or  who  refused  proffers  of  the  available  jobs. 

"  Cf.  The  Firth  Carpet  Company  v.  N.L.R.B.,  129 
F.  2d  633,  636  (C.A.  2),  enfg.  33  NLRB  191,  where 
transfers  were  found  to  be  ^'makeshift"  because  no 
new  individuals  were  hired  as  initial  replacements. 

"  In  reaching  this  conclusion,  we  do  not,  however, 
adopt  the  Trial  Examiner's  apparent  assiunption 
that  the  right  of  the  strikers  not  to  be  discriminated 
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or  any  other  term  or  condition  of  employment. 

Accordingly,  the  Board  unanimously  dismisses  the 
complaint  relating  to  Case  No.  21-CA-295  in  its 
entirety." 

Case  No.  21-CA-375 

The  issues  in  this  case  arise  out  of  the  following 
facts :  George  Cody,  who  after  working  for  the  Re- 
spondent for  20  years  had  been  recently  promoted 
to  supervisor,  was  discharged  on  September  28, 1948, 
for  refusing,  because  of  his  past  participation  in 
union  activities,  to  perform  rank-and-file  production 
work  assigned  him  during  the  strike.  Immediately 
upon  his  discharge,  Cody  reinstated  his  union  mem- 

against  with  respect  to  seniority  depended  upon 
whether  the  contracts  containing  the  seniority  pro- 
visions continued  in  existence  after  the  strike.  See 
General  Electric  Company,  80  NLRB  510.  Accord- 
ingly, we  find  it  unnecessary  to  pass  upon,  and  do  not 
adopt,  the  Trial  Examiner's  conclusion  that  the  con- 
tracts which  had  expired  by  their  terms  were  uni- 
laterally extended  for  more  than  60  days  thereafter, 
because  of  the  Respondent's  failure  to  give  the  no- 
tice required  under  Section  8  (d)  of  the  Act. 

^^As  we  are  dismissing  the  complaint  relating  to 
Case  No.  21-CA-295  in  its  entirety,  we  find  it  unneces- 
sary to  adopt,  or  pass  upon,  the  Trial  Examiner's 
reasons  for  finding  no  policy  bar  to  this  proceeding 
because  of  (1)  the  strike  settlement  agreement  be- 
tween the  Oil  Workers  International  and  the  Re- 
spondent, (2)  the  withdrawal  '^with  prejudice"  by 
the  Oil  Workers  of  that  portion  of  the  charges  in 
Case  No.  21-CA-239,  relating  to  the  Respondent's 
Pacific  Division  and  including  allegations  arising  out 
of  the  1948  strike,  or  (3)  the  Acting  Regional  Direc- 
tor's approval  of  this  request  for  withdrawal  of  the 
charge. 
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bership  and  actively  participated  in  the  strike  cam- 
paign and  picketing.  From  November  4,  when  the 
strike  was  settled  in  his  department,  to  November  15, 
Cody  applied  for  reinstatement  as  a  supervdsor.  On 
November  8,  Dreyer,  the  superintendent  who  had 
discharged  him,  asked  him  if  he  would  accept  a  job 
which  required  him  to  cross  remaining  picket  lines. 
Cody  said  he  had  refused  to  do  that  on  the  28th  and 
would  again.  Dreyer  then  told  Cody  that  his  decision, 
too,  was  the  same  as  it  had  been  on  the  28th.  On  No- 
vember 15,  O'Connor,  the  manager  of  the  refining 
department  and  Dreyer 's  superior,  asked  Cody 
whether  he  really  wanted  to  work  for  the  Company, 
suggesting  that  maybe  Cody  should  make  his  career 
in  organized  labor. 

On  November  16,  Cody  apologized  to  Dreyer  for 
the  mistakes  he  had  made  when  a  foreman  and  asked 
for  his  job  or  any  job.  Dreyer  delayed  decision,  and 
on  the  19th  told  Cody  that  his  decision  was  still 
the  same  as  it  had  been  on  September  28  and  wished 
Cody  luck  in  finding  another  job.  Thereafter,  Cody 
reapplied,  but  was  only  told  by  Dreyer  that  Dreyer 's 
reason  for  refusing  to  hire  him  had  been  fully  dis- 
cussed. O'Connor  who  had  left  the  matter  to  Dreyer, 
indicated  dissatisfaction  with  Dreyer 's  approach,  but 
did  nothing  to  secure  Cody  a  job.  It  is  clear,  and  we 
find,  that  on  and  after  November  16,  Cody  requested 
employment  in  a  rank-and-file  job  and  the  Respond- 
ent recognized  the  request  as  such. 

The  Trial  Examiner  found  that  the  Respondent 
did  not  violate  Section  8  (a)  (3)  of  the  Act  by  re- 
fusing to  hire  Cody  as  a  rank-and-file  employee  for 
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the  sole  reason  that  he  had  been  discharged  as  a  su- 
pervisor for  refusing  to  do  production  work  during 
the  strike,  because  the  refusal  to  hire,  being  based 
*' neither  upon  the  membership  of  the  former  su- 
pervisor in  a  union  nor  any  protected  activities  on 
his  part,"  did  not  discharge  membership  in  the 
striking  union.  A  majority  of  the  Board  does  not 
agree  with  this  conclusion." 

Like  the  General  Counsel,  we  believe  that  the  Trial 
Examiner  has  misconceived  the  effect  of  the  1947 
amendments  which  removed  supervisors  from  the 
protection  which  the  Act  accords  to  *' employees.'"* 
As  we  read  these  amendments,  they  were  not  intended 
to  change  the  character  of  union  or  other  concerted 
activity  engaged  in  by  supervisors.  Concerned  with 
the  problem  of  divided  loyalties,  Congress,  in  these 
amendments  absolved  from  liability  under  the  Act 


^^  Members  Reynolds  and  Murdock  dissent  from 
this  portion  of  the  decision  (in  Case  21-CA-375),  for 
the  reasons  set  forth  in  their  separate  opinion  at- 
tached hereto. 

^*The  relevant  amendments  are  contained  in  Sec- 
tion 2  (3),  which  provides  that  the  term  ''employee" 
shall  include  ^'any  employee,  and  shall  not  be  limited 
to  the  employees  of  any  particular  employer  .  .  .  but 
shall  not  include  .  .  .  any  individual  employed  as  a 
supervisor  .  .  .  ";  Section  2  (11)  which  defines  *^ su- 
pervisor"; Section  14  (a)  which  provides  "(a) 
Nothing  herein  shall  prohibit  any  individual  em- 
ployed as  a  supervisor  from  becoming  or  remaining 
a  member  of  a  labor  organization,  but  no  employer 
subject  to  this  Act  shall  be  compelled  to  deem  indi- 
viduals defined  herein  as  supervisors  as  employees 
for  the  purpose  of  any  law,  either  national  or  local, 
relating  to  collective  bargaining." 
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employers  who  discharge  or  otherwise  discriminate 
against  supervisors  for  such  activity,  or  who  refuse 
to  recognize  the  collective  bargaining  representatives 
of  supervisors."  But  to  say  that  such  activities  are 
no  longer  accorded  affirmative  protection,  is  not  to 
say  that  they  are  also  tainted  with  illegality.  The  re- 
fusal by  Cody  as  a  supervisor  to  perform  rank-and- 
file  work  of  strikers  was  concerted  activity  of  a  type 
which  was  protected  under  the  Wagner  Act.^^  The 


"  See  N.L.R.B.  v.  Edward  G.  Budd  Manufacturing 
Company,  169  F.  2d  571  (C.A.  6). 

^^  The  Board  and  the  Courts  consistently  held  that 
Section  2  (3)  of  that  earlier  Act,  protecting  ''any 
employee,"  included  "supervisors"  as  "employees." 
See  Packard  Motor  Car  Co.  v.  N.L.R.B.,  330  U.S.  485, 
493,  citing  with  approval  Soss  Manufacturing  Com- 
pany, 56  NLRB  348.  The  latter  case  noted  that  the 
rights  under  the  Act  of  supervisors  to  protection  in 
their  organization  activities  were  qualified  by  the 
need  of  the  employer  to  maintain  his  neutrality  to- 
ward the  organizational  activities  of  other  employees. 
As  an  "employee"  a  supervisor  was  protected  in  (1) 
ioining  a  rank-and-file  union  (Golden  Turkey  Mining 
Company,  34  NLRB  760,  776-779;  Freuhauf  Trailer 
Company,  1  NLRB  68,  76,  enfd.  301  U.S.  49,  55)  ;  (2) 
joining  in  a  rank-and-file  strike  on  behalf  of  the 
rank-and-file  union  to  which  he  belonged  (Mackay 
Radio  &  Telegraph  Company,  1  NLRB  201,  222-225, 
enfd,  304  U.S.  333,  346-347)  ;  (3)  joining  with  other 
members  of  a  foremans'  imion  to  assure  rank-and-file 
strikers  that  the  foremen,  belonging  to  another  union, 
would  not  take  their  jobs  (American  Steel  Foundries 
V.  N.L.R.B.,  158  F.  2d  896  (C.A.  7),  enfg.  67  NLRB 
27;  68  NLRB  514;  (4)  joining  other  foreman  in  a 
strike,  primarily  for  their  mutual  aid,  against  per- 
forming rank-and-file  work  during  a  rank-and-file 
strike  (E.A.  Laboratories,  Inc.,  87  NLRB  233)  ;  and 
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first  clause  of  Section  1  (a)  of  the  1947  amendments 
made  it  crystal  clear  that  Congress  did  not  convert 
this  conduct  into  activity  akin  to  picket  line  violence, 
wilful  destruction  of  the  Respondent's  property,  a 
sitdown  strike  —  conduct  which  would  be  "unpro- 
tected concerted  activity"  constituting  ''cause"  for 
the  discharge  of  any  employee.  Although  the  amend- 
ments privilege  the  present  discharge,  they  did  not 
redefine  the  nature  of  the  activity. 

When  Cody  applied  for  employment  in  a  non- 
supervisory  job  on  November  16,  1948,  he  was  no 
longer  ''employed  as  a  supervisor"  and  was  then 
within  the  protection  of  the  Act.  He  stood  in  the  po- 
sition of  an  "employee,"  whether  or  not  he  had  ever 
Avorked  for  the  Respondent"'  and  the  only  form  of 
"unprotected"  concerted  activity  which  could  priv- 
ilege the  Respondent's  refusal  to  hire  him  was  such 
as  would  justify  the  refusal  to  reinstate  any  "  em- 
ployee. "^^  The  Respondent  gave  as  its  only  reason 
for  refusing  to  hire  Cody  the  fact  that  he  had  been 

(5)  assisting  a  rank-and-file  strike  by  refusing  to 
perform  struck  work,  whether  or  not  a  member  of 
the  striking  union  (Pinaud,  Incorporated,  51  NLRB 
235). 

"  See  Phelps  Dodge  Corp.  v.  N.L.R.B.,  313  U.S. 
177;  Briggs  Manufacturing  Company,  75  NLRB 
569 ;  John  Hancock  Mutual  Life  Insurance  Company, 
92  NLRB  No.  27. 

^^This  rule  is  consistent  with  the  Board's  holding 
in  United  Elastic  Corporation,  84  NLRB  768,  relied 
upon  by  the  Respondent.  In  that  case,  the  Board  held 
that  "unprotected  concerted  activity"  by  employees 
justified  the  employer  in  discharging  and  refusing 
to  reinstate  those  involved. 
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discharged  ''for  cause"  as  a  supervisor,  but  the 
''cause"  which  led  to  Cody's  discharge  was  concerted 
activity  which,  had  Cody  been  an  "employee,"  would 
have  rendered  the  refusal  to  employ  him  unlawful." 
Thus,  to  say  that  the  refusal  to  hire  Cody  was  based 
on  unprotected  concerted  activity  ignores  completely 
the  special  character  of  the  limitations  on  union  ac- 
tivity by  supervisors,  and  the  fact  that  even  such 
limitations  were  inapplicable  to  Cody  when  he  ap- 
plied for  employment. 

Moreover,  unlike  our  dissenting  colleagues,  we  do 
not  regard  as  controlling  the  fact  that  in  refusing 
Cody  employment  the  Respondent  may  not  have  been 
motivated  by  a  specific  purpose  to  interfere  with  and 
discourage  rank-and-file  union  activity.  The  situa- 
tion before  us  is  not  unlike  those  cases  in  which 
employees  join  sympathetically  in  protected  con- 
certed activity  initiated  by  a  union  in  which  they 
are  not,  and  perhaps  even  could  not  become,  members. 
This  Board  and  the  Courts  have  held^°  that  reprisal 
against  such  employees  necessarily  discourages  not 
only  their  participation  in  concerted  activities,  but 
also  active  union  membership  on  the  part  of  the  em- 
ployees on  whose  behalf  they  acted.  So  here,  we  think 
that  membership  in  the  rank-and-file  union  was  pal- 


^^  Even  though  the  refusal  to  do  the  work  assigned 
might  have  priviliged  the  company  permanently  to 
replace  him.  See  Gardner-Denver  Company,  58 
NLRB  81. 

'"E.g.  N.L.R.B.  V.  Biles  Coleman  Limiber  Co.,  98 
F.  2d  18  (C.A.  9)  ;  see  American  Steel  Foundries  v. 
N.L.R.B.,  158  F.  2d  896  (C.A.  7). 
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pably  discouraged  when  Cody,  entitled  to  the  pro- 
tection of  the  Act,  was  refused  employment  solely 
because  he  had,  in  the  past,  made  common  cause,  in 
a  manner  which  was  not  unlawful,  with  protected 
concerted  activity  by  the  rank-and-file  union.  And 
in  reaching  that  conclusion  we,  unlike  our  dissenting 
colleagues,  see  no  conflict  with  the  decision  of  the 
Board  in  the  Panderia  case.^^  In  that  case  the  alleged 
discriminatee  was  discharged  for  having  engaged  in 
conduct  on  his  own  in  aid  of  agricultural  laborers 
who,  like  supervisors,  are  excluded  from  the  pro- 
tection of  the  Act.  The  Board  found  no  ''concerted 
activity"  protected  by  the  Act,  and  rejected  the  con- 
tention that  such  a  discharge  was  violative  of  the 
Act  because  it  may  have  had  the  incidental  effect  of 
discouraging  union  or  other  concerted  activity  by 
the  nonagricultural  employees  protected  by  the  Act. 
But  the  discharge  in  that  case  was  one  which  was 
clearly  aimed  at  the  activities  of  agricultural  em- 
ployees, and  of  the  single  nonagricultural  employee 
who  joined  with  them.  The  effect  it  may  have  had 
upon  the  activities  of  nonagricultural  employees  was, 
in  those  circumstances,  regarded  as  "incidental."" 
In  the  present  case,  however,  the  conduct  upon  which 


'^Panderia  Sucesion  Alonso  et  al.,  87  NLRB  877. 
(Chairman  Herzog  and  Member  Houston  dissented 
on  this  point.) 

^^  Although  agreeing  with  the  distinction  between 
the  instant  case  and  the  Panderia  case  stated  above, 
and  in  therefore  concluding  that  Panderia  is  not  con- 
trolling here.  Member  Styles,  who  did  not  participate 
in  that  case,  does  not  thereby  wish  to  be  deemed  as 
having  passed  on  the  issues  in  that  case. 
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the  Respondent's  refusal  to  hire  Cody  was  ulti- 
mately based  was  his  activity  in  aid — not  of  other 
supervisors — but  of  the  very  rank-and-file  employees 
whose  number  he  was  later  prevented  from  joining 
by  that  refusal.  To  conclude  that  this  did  not  dis- 
courage activity  by  the  rank-and-file  employees 
would  totally  ignore  the  realities  of  the  situation. 

In  sum,  we  do  not  believe  that  Congress  intended 
the  employer's  privilege  to  discriminate  against  su- 
pervisors for  what  would  otherwise  be  protected 
concerted  activity  likewise  to  privilege  an  employer 
to  refuse  to  hire  an  individual  for  a  rank-and-file 
job,  because  of  his  former  concerted  activity  as  a  su- 
pervisor.^^ On  the  evidence  before  us,  we  are  satisfied 
that  the  refusal  to  hire  Cody  w^as  predicated  on  his 
concerted  activity  in  the  interest  of  the  rank-and- 
file  strike.  Such  a  refusal  necessarily  discouraged 
membership  in,  and  concerted  activity  on  behalf  of, 
the  labor  organization  involved,  not  only  by  Cody 
but  by  all  his  fellow  employees,  thereby  violating 
Section  8  (a)  (3)  and  8  (a)  (1)  of  the  Act. 


^"^  Clearly,  the  Board  may  not  order  the  employer  to 
employ  an  applicant  who  is  rejected  '/on  account  of 
some  permissible  criterion."  N.L.R.B,  v.  Waumbec 
Mills,  114  F.  2d  226,  234  (C.A.  1).  Thus,  the  Board 
has  recognized  that  an  employer  may  promulgate  a 
nondiscriminatory  rule  against  ''down  grading"  and 
thereby  justify  refusing  rank-and-file  employment 
to  a  former  supervisor  discharged  for  continuing 
union  membership.  Lily-Tulip  Cup  Corporation,  88 
NLRB  No.  170.  In  the  present  case,  however,  the  Re- 
spondent made  a  practice  of  down  grading  to  their 
former  positions  those  who  were  unsatisfactory  as 
supervisors. 
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THE  REMEDY 

Having  found  that  the  Respondent  has  engaged  in 
unfair  labor  practices  within  the  meaning  of  Sec- 
tion 8  (a)  (1)  and  (3)  of  the  Act,  we  shall  order 
the  Respondent  to  offer  Cody  immediate  employment 
as  a  rank-and-file  employee  in  its  pipe  line  division 
of  the  refining  department,  Pacific  Coast  Division, 
Los  Angeles,  California,  with  back  pay  from  the 
date,  after  November  16,  1948,  when  the  Respondent 
first  employed  any  individual  in  any  job  for  which 
Cody  was  qualified  to  the  date  on  which  the  Inter- 
mediate Report  issued  and  from  the  date  on  which 
this  Decision  and  Order  issues  to  the  date  of  its 
offer  to  Cody.  We  shall  order  that  the  loss  of  pay 
be  computed  on  the  basis  of  each  separate  calendar 
quarter  or  portion  thereof  during  the  period  from 
the  Respondent's  discriminatory  action  to  the  date 
of  a  proper  offer  of  employment.  The  quarterly  pe- 
riods, hereinafter  called  ''quarters,"  shall  begin  with 
the  first  day  of  January,  April,  July,  and  October. 
Loss  of  pay  shall  be  determined  by  deducting  from 
a  sum  equal  to  that  which  the  employee  would  nor- 
mally have  earned  for  each  quarter  or  portion  there- 
of, less  his  net  earnings,'*  if  any,  in  other  employ- 


'"By  ''net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room,  and  board, 
incurred  by  an  employee  in  connection  with  obtain- 
ing work  and  working  elsewhere,  which  would  not 
have  been  incurred  but  for  this  unlawf ull  discrimina- 
tion and  the  consequent  necessity  of  his  seeking  em- 
ployment elsewhere.  Crossett  Lumber  Company,  8 
NLRB  440.  Monies  received  for  work  performed 
upon  Federal,  State,  county,  municipal  or  other 
work-relief  projects  shall  be  considered  earnings.  Re- 
public Steel  Corporation,  v.  N.L.R.B.,  311  U.S.  C. 
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ment  during  that  period.  Earnings  in  one  particular 
quarter  shall  have  no  effect  upon  the  back-pay  lia- 
bility for  any  other  quarter. 

We  shall  also  order  the  Respondent  to  make  avail- 
able to  the  Board  upon  request  payroll  and  other 
records  to  facilitate  the  checking  of  the  amount  of 
back  pay  due." 

The  Board  ordinarily  regards  a  violation  of  Sec- 
tion 8  (a)   (3)  of  the  Act  as  sufficiently  indicative 
of  a  propensity  to  commit  other  unfair  labor  prac- 
tices to  warrant  an  order  to  cease  and  desist  from 
in  any  manner  interfering  with  the  rights  of  em- 
ployees under  the  Act.  In  this  particular  case,  how- 
ever, because  of  the  novel  circumstances  involved 
we  do  not  find  that  the  Respondent's  conduct  dem- 
onstrates a  general  opposition  to  the  purposes  and 
policies  of  the  Act.  Accordingly  we  shall  confine  the 
cease  and  desist  provisions  of  our  order  to  the  specific 
conduct  found  and  any  like  or  related  conduct. 

ORDER 

Upon  the  entire  record  of  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations  Board 
hereby  orders  that  the  Respondent,  The  Texas  Com- 
pany, its  agents,  successors,  and  assigns,  shall: 

1.    Cease  and  desist  from : 

(a)    Discriminating  with  regard  to  the  hire  and 
tenure  of  employment  of  George  Cody. 


F.  W.  Woolworth  Company,  90  NLRB  No.  41. 
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(b)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  the  right  to  self-organization,  to  form 
labor  organization,  to  join  or  assist  Oil  Workers 
International  Union,  affiliated  with  the  Congress  of 
Industrial  Organizations,  or  Locals  120  or  128 
thereof,  or  any  other  labor  organization,  to  bargain 
collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  other  concerted  activities 
for  the  purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection,  as  guaranteed  in  Section 
7  of  the  Act,  and  to  refrain  from  any  or  all  of  such 
activities  except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership  in 
a  labor  organization  as  a  condition  of  employment, 
as  authorized  in  Section  8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action  which  the 
Board  finds  will  effectuate  the  policies  of  the  Act : 

(a)  Offer  George  Cody  immediate  employment  as 
an  employee  in  its  pipe  line  division  of  the  refining 
department.  Pacific  Coast  Division,  Los  Angeles, 
California. 

(b)  Make  whole  George  Cody  in  the  manner  set 
forth  in  the  section  entitled  ''The  Remedy,"  for  any 
loss  of  pay  he  may  have  suffered  by  reason  of  the 
Respondent's  discrimination  against  him. 

(c)  Upon  request,  make  available  to  the  Board 
or  its  agents,  for  examination  and  copying,  all  pay- 
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roll  records,  social  security  payment  records,  time 
cards,  personnel  records  and  reports,  and  all  other 
records  necessary  to  analyze  the  amounts  of  back 
pay  due  and  the  right  of  employment  under  the  terms 
of  this  Order. 

(d)  Post  at  its  office  for  the  pipe  line  division 
of  the  refining  department.  Pacific  Coast  Division, 
Los  Angeles,  California,  copies  of  the  notice  attached 
hereto.^®  Copies  of  said  notice  shall  be  furnished  to 
the  Respondent  by  the  Regional  Director  for  the 
Twenty-first  Region,  and  shall,  after  being  duly 
signed  by  a  representative  of  said  Respondent,  be 
posted  by  it  immediately  upon  receipt  thereof,  and 
maintained  by  it  for  a  period  of  sixty  (60)  consecu- 
tive days  thereafter  in  conspicuous  places,  including 
all  places  where  notices  to  employees  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  the  said 
Respondent  to  insure  that  said  notice  is  not  altered, 
defaced,  or  covered  by  any  other  material. 

(e)  Notify  the  Regional  Director  for  the  Twenty- 
first  Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  it  has  taken  to 
comply  herewith. 

It  Is  Further  Ordered  that  the  complaint  be  and 


I 


^®  In  the  event  that  this  Order  is  enforced  by  a  de- 
cree of  a  United  States  Court  of  Appeals,  there 
shall  be  inserted  before  the  words  '^A  Decision  and 
Order,"  the  words,  '^A  Decree  of  the  United  States 
Court  of  Appeals  Enforcing." 
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it  hereby  is  dismissed  insofar  as  it  alleges  violations 
charged  in  Case  No.  21-CA-295. 

Signed  at  Washington,  D.  C,  April  16,  1951. 
PAUL  M.  HERZOG, 

Chairman 
JOHN  M.  HOUSTON, 

Member 
JAMES  J.  REYNOLDS,  JR., 

Member 
ABE  MURDOCK, 

Member 
PAUL  L.  STYLES, 
Member 
[Seal]  NATIONAL  LABOR  RELATIONS 

BOARD. 

Members  James  J.  Reynolds,  Jr.,  and  Abe  Mur- 
dock,  dissenting  in  part  only: 

We  do  not  agree  with  the  majority  in  Case 
21-CA-375  that  the  Respondent's  refusal  to  hire 
Cody  as  a  rank-and-file  employee  constituted  unlaw- 
ful discrimination,  within  the  meaning  of  the  Act. 

Admittedly,  Cody  was  discharged  as  a  supervisor 
for  his  insubordinate  conduct  in  refusing  to  do  pro- 
duction work  during  the  strike  of  the  nonsupervisory 
employees,  and  later  was  denied  employment  as  a 
rank-and-file  employee  for  the  same  reason.  The 
Board  is  imanimous  in  holding  that  because  Cody  was 
a  supervisor  his  concerted  activity  was  not  protected 
by  the  present  Act'^  and  therefore  his  discharge  was 


^^In  our  opinion,  it  is  immaterial  whether  Cody's 
conduct  as  a  supervisor  in  making  common  cause 
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not  unlawful.  We  also  agree  with  the  majority  that 
nevertheless  when  Cody  thereafter  sought  employ- 
ment with  the  Respondent  in  a  nonsupervisory  po- 
sition, he  stood  in  the  position  of  an  '^ employee"  and 
was  therefore  entitled  to  the  full  protection  of  the 
Act,  just  like  any  other  applicant.  But,  unlike  the 
majority,  we  are  unable  to  find  that  the  Respond- 
ent's treatment  of  Cody  as  an  applicant  was  violative 
of  the  Act. 

For  the  purpose  of  defining  the  correlative  rights 
and  obligations  of  the  parties  herein,  we  see  no  ma- 
teriality to  the  distinction  which  the  majority  seeks 
to  draw  between  unprotected  supervisory  activity 
under  the  present  Act  and  the  other  types  of  activity 
previously  found  unprotected  under  the  Wagner 
Act,  for,  the  basic  issue  in  cases  of  this  kind  is,  and 
always  has  been,  whether  the  employer  interfered 
with  employee  concerted  activity  which  Congress  im- 
munized against  reprisal.  Under  the  Act  the  Re- 
spondent was  privileged  to  refuse  to  reemploy  Cody 
in  a  nonsupervisory  position  for  any  reason  what- 
soever, provided  only  that  it  was  not  motivated  by 
a  purpose  to  interfere  with  and  discourage  rank-and- 
file  activity."  As  the  Trial  Examiner  found  and  the 
majority  apparently  concedes,  there  is  no  evidence 
that  the  Respondent  was  so  unlawfully  motivated  in 
refusing  to  reemploy  Cody.  Indeed,  it  is  clear,  as 
the  majority  finds,  that  the  Respondent's  reprisal 
action  was  based  solely  on  Cody's  unprotected  and 

with  nonsupervisory  employees  would  have  been 
protected  concerted  activity  under  the  Wagner  Act, 
as  found  by  the  majority. 

"Pepsi-Cola  Bottling  Co.,  72  NLRB  601. 

I 
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insubordinate  conduct  as  a  supervisor  and  not  on 
any  actual  or  anticipated  activity  by  him  as  an  em- 
ployee on  behalf  of  the  Union.  Consequently,  we 
are  satisfied  that  the  denial  of  employment  to  Cody 
was  not  violative  of  the  Respondent's  obligation  not 
to  discriminate  or  of  Cody's  right  as  an  employee 
to  engage  in  concerted  activity. 

In  the  circumstances  of  this  case,  we  are  unable 
to  accept  the  majority's  basic  conclusion  that  be- 
cause the  refusal  to  rehire  Cody,  for  his  unpro- 
tected activity  as  a  supervisor,  ''necessarily  discour- 
aged" rank-and-file  concerted  activity  and  member- 
ship, the  respondent  thereby  violated  the  Act.  A 
somewhat  similar  legal  argument  was  rejected  in 
Panaderia  Sucesion,^®  where  a  majority  of  the  Board 
stated : 

The  fact  that  the  discharge  [of  the  complainant] 
may  have  had  the  incidental  effect  of  discouraging 
[employee  concerted  activity]  does  not  cause  the  Re- 
spondents' essentially  privileged  conduct  to  assume 
the  character  of  an  unfair  labor  practice.  Whenever 
an  unfair  labor  practice  is  filed  with  the  Board  based 
upon  an  employer's  discharge  of  active  union  mem- 
bers, it  can  be  argued  that  such  discharges  restrain 
and  discourage  other  employees  from  engaging  in 
union  activity.  Nevertheless,  if  the  Board  finds  that 
such  employees  were  discharged  because  they  had 
engaged  in  activities  unprotected  by  the  Act  or  were 
discharged  for  cause,  the  Board  invariably  refuses 
to  find  that  the  employer  committed  an  unfair  labor 


^«87NLRB877. 
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practice,  notwithstanding  the  incidental  effect  upon 
other  employees. 

In  our  opinion,  the  reprisal  actions  against  Cody 
as  a  supervisor  and  as  an  applicant  both  sprang 
from  the  same  unprotected  supervisory  activity; 
they  had  the  same  incidental  discouraging  impact 
on  rank-and-file  union  activity  and  therefore  should 
be  measured  by  the  same  standard  of  liability.  Since 
the  discharge  of  Cody  was  admittedly  privileged  not- 
withstanding any  discouraging  effect  on  rank-and- 
file  concerted  activity,^^  we  are  satisfied  that  the  re- 
spondent was  privileged  in  its  effort  to  discourage 
supervisory  concerted  activity  to  penalize  Cody  for 
his  unprotected  insubordination  as  foreman  by  de- 
nying him  nonsupervisory  employment. 

Accordingly,  we  would  also  dismiss  the  complaint 
as  to  Cody. 

Signed  at  Washington,  D.  C. 

JAMES  J.  REYNOLDS,  JR., 
Member 

ABE  MURDOCK, 
Member 

NATIONAL  LABOR 
RELATIONS  BOARD 


^^In  removing  supervisors  from  the  protection  of 
the  Act,  Congress  recognized  that  rank-and-file  con- 
certed activity  might  thereby  be  incidentally  discour- 
aged. 
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Notice  to  All  Employees  Pursuant  to 
A  Decision  and  Order 
of  the  National  Labor  Relations  Board,  and  in  order 
to  effectuate  the  policies  of  the  National  Labor  Re- 
lations Act,  we  hereby  notify  our  employees  that : 

We  will  offer  to  George  Cody  immediate  employ- 
ment as  an  employee,  and  make  him  whole  for  any 
loss  of  pay  suffered  as  a  result  of  the  discrimination 
against  him. 

We  will  not  in  any  like  or  related  manner  inter- 
fere with,  restrain  coerce,  our  employees  in  the  exer- 
cise of  the  right  to  self -organization,  to  form  labor 
organizations,  to  join  or  assist  Oil  Workers  Inter- 
national Union,  affiliated  with  the  Congress  of  In- 
dustrial Organizations  or  Locals  120  or  128  thereof, 
or  any  other  labor  organization  to  bargain  collectively 
through  representatives  of  their  own  choosing,  to 
engage  in  other  concerted  activities  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or  pro- 
tection, as  guaranteed  in  Section  7  of  the  Act,  or  to 
refrain  from  any  or  all  of  such  activities  except  to 
the  extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  organ- 
ization as  a  condition  of  employment,  as  authorized 
in  Section  8  (a)  (3)  of  the  Act. 

Dated 

THE  TEXAS  COMPANY 
(Emploj^er) 

By   

(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 
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[Title  of  Cases  Nos.  21-CA-29r)  -  21-CA-37r).] 

INTERMEDIATE  REPORT  AND 
RECOMMENDED  ORDER 

Statement  of  the  Case 
Upon  a  second  amended  charge  filed  in  Case  No. 
21-CA-295  by  Robert  Rissman  on  February  3,  1949, 
on  behalf  of  50  individuals  claiming  to  be  employees 
of  The  Texas  Company  (herein  called  the  Respond- 
ent),^ and  upon  a  first  amended  charge  filed  in  Case 
No.  21-CA-375  by  George  Cody  on  March  17,  1949,' 
the  Regional  Director  for  the  Twenty-first  Region 
(Los  Angeles,  California),  acting  for  the  General 
Counsel  of  the  National  Labor  Relations  Board,"  on 
April  13, 1949,  issued  an  order  consolidating  the  two 
cases,  a  notice  of  hearing,  and  a  consolidated  com- 
plaint against  the  Respondent,  alleging  that  the  Re- 
spondent had  engaged  in,  and  was  engaging  in,  un- 
fair labor  practices  affecting  commerce  within  the 
meaning  of  Section  8  (a)  (1)  and  (3)  and  Section  2 


'  The  original  charge  in  Case  No.  21-CA-295,  was 
filed  on  December  9,  1948,  and  served  upon  the  Re- 
spondent on  December  13, 1948.  The  second  amended 
charge  was  served  upon  the  Respondent  on  Febru- 
ary 7, 1949. 

'The  original  charge  in  Case  No.  21-CA-375,  was 
filed  on  February  18,  1949,  and  served  upon  the  Re- 
spondent on  February  23,  1949.  The  first  amended 
charge  was  served  upon  the  Respondent  on  March 
21,  1949. 

"  The  General  Counsel  and  the  staff-attorneys  ap- 
pearing for  him  at  the  hearing  are  herein  referred  to 
as  the  General  Counsel ;  the  National  Labor  Relations 
Board  is  referred  to  as  the  Board. 
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(6)  and  (7)  of  the  National  Labor  Relations  Act,* 
herein  called  the  Act.  Copies  of  the  consolidated  com- 
plaint, the  basic  charges  and  the  notice  of  hearing 
were  duly  served  upon  the  Respondent  and  the 
charging  parties. 

On  October  18,  1949,  the  Regional  Director,  pur- 
suant to  Section  203.15  of  the  Board's  Rules  and 
Regulations,  Series  5  as  amended,  issued  an  amended 
consolidated  complaint  alleging  that  the  Respondent 
had  engaged  in,  and  was  engaging  in,  unfair  labor 
practices  within  the  meaning  of  Section  8  (a)  (1) 
and  (3)  and  Section  2  (6)  and  (7)  of  the  Act.  Copies 
of  the  amended  consolidated  complaint,  an  order  of 
the  Regional  Director  resetting  the  hearing  date, 
and  a  notice  of  further  adjournment  of  the  hearing, 
were  served  upon  the  Respondent  and  the  charging 
parties.^ 

With  respect  to  the  unfair  labor  practices,  the 
consolidated  amended  complaint,  alleges  in  sub- 
stance: (1)  that  a  substantial  number  of  the  Re- 
spondent's employees  went  on  strike;  (2)  that  on 
or  about  October  6,  1948,  and  thereafter,  the  claim- 
ants, who  were  striking  employees  and  whose  names 
are  set  forth  in  Appendices  A,  B  and  C  uncondition- 


^61  Stat.  136. 

^  At  the  hearing,  counsel  for  the  Respondent  waived 
objection  to  the  hearing  being  held  less  than  10  days 
after  the  amendment  of  the  consolidated  complaint 
upon  condition  that  a  2-day  recess  be  granted  to 
him  at  the  close  of  the  General  Counsel's  case.  The 
hearing  proceeded  and  the  requested  recess  was 
given. 
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ally  offered  to  return  to  work  and  abandon  the  strike 
but  the  Respondent  refused  to  reinstate  them  be- 
cause of  their  activities  in  support  of  the  strike ;  (3) 
that  the  Respondent  interfered  with,  restrained,  and 
coerced  its  employees  by  soliciting  and  urging  them 
to  abandon  the  strike,  and  conditioning  their  return 
on  the  loss  of  their  accumulated  seniority;  (4)  that 
by  these  activities  the  strike  was  prolonged  and  con- 
verted from  an  economic  strike  into  an  unfair  labor 
practice  strike ;  (5)  that  on  or  about  November  16, 
and  thereafter,  George  Cody,  was  on  his  application, 
refused  employment  by  the  Respondent  because  of 
his  concerted  activities  on  behalf  of  the  Oil  Workers 
International  Union,  affiliated  with  the  Congress  of 
Industrial  Organizations,  hereinafter  called  the  Oil 
Workers. 

In  its  answer  to  the  amended  consolidated  com- 
plaint, the  Respondent  denied  that  it  had  interfered 
with,  restrained,  or  coerced  its  employees  or  discrim- 
inated against  them  in  regard  to  hire,  tenure,  or 
conditions  of  employment.  It  alleged  that  George 
Cody,  then  a  supervisor,  was  discharged  for  cause 
on  September  28,  1948,  and  for  that  reason  was  sub- 
sequently refused  reemployment.  It  further  alleged 
that  the  matters  in  dispute  were  settled  by  agree- 
ment with  the  Oil  Workers,  and  that  the  matters 
charged  in  the  present  cases  were  the  same  as  were 
contained  in  a  charge  previously  filed  by  the  Oil 
Workers  which  was  withdrawn  on  November  19, 
1948,  "with  prejudice ''  and  with  the  approval  of 
the  Board's  Acting  Regional  Director. 

Pursuant  to  notice,  a  hearing  was  held  in  Los  An- 
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geles,  California,  on  various  dates  from  October  26, 
1949,  to  November  23,  1949,  inclusive,  before  the 
undersigned  Trial  Examiner  duly  designated  by  the 
Chief  Trial  Examiner.  The  General  Counsel  and  the 
Respondent  participated  in  the  hearing  and  were 
afforded  full  opportunity  to  be  heard,  to  examine 
and  cross-examine  witnesses,  and  to  introduce  evi- 
dence bearing  upon  the  issues. 

At  the  beginning  of  the  hearing,  the  undersigned 
granted  an  unopposed  motion  by  the  General  Counsel 
further  to  amend  the  consolidated  complaint  to  cor- 
rect the  misspelling  of  the  name  of  one  of  the  claim- 
ants. Thereafter,  the  undersigned  denied  motions  by 
the  Respondent's  counsel  to  dismiss  the  complaint 
because  (1)  the  Oil  Workers'  settlement  of  the  strike 
and  withdrawal  of  its  previous  charges  ''with  preju- 
dice" and  with  the  approval  of  the  Acting  Regional 
Director  should,  as  a  matter  of  policy  and  law,  bar 
continuation  of  the  present  proceeding;  and  (2) 
George  Cody  was  a  supervisor  and,  therefore,  not 
an  employee  within  the  meaning  of  the  Act. 

At  the  conclusion  of  the  General  Counsel's  case, 
the  undersigned  denied  (1)  a  motion  by  the  General 
Counsel  further  to  amend  the  complaint  by  adding 
allegations  to  the  effect  that  the  Respondent  com- 
mitted unfair  labor  practices  within  the  meaning  of 
Section  8  (a)  (1)  of  the  Act  by  refusing  and  failing 
to  continue  in  full  force  and  effect,  after  their  ex- 
piration dates,  the  provisions  of  contracts  covering 
employees  of  the  Respondent  and  executed  by  the 
Respondent  with  Locals  120  and  128  of  the  Oil  Work- 
ers ;  and  (2)  motions  by  the  Respondent  to  dismiss 
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the  complaint  on  the  grounds  previously  urged  and 
also  upon  the  additional  ground  that  the  proof  thus 
far  submitted  did  not  support  the  allegations  of  the 
complaint. 

At  the  conclusion  of  the  hearing,  the  Respondent 
moved  for  the  dismissal  of  the  complaint  on  the 
grounds  previously  urged.  The  undersigned  reserved 
decision  on  this  motion.  It  is  now  disposed  of  in  ac- 
cordance with  the  considerations  hereinafter  set 
forth.  Both  the  General  Counsel  and  the  Respondent 
waived  oral  argument  before  the  undersigned  at  the 
hearing. 

On  January  31,  1950,  the  undersigned  received 
briefs  both  from  the  General  Counsel  and  from  coun- 
sel for  the  Respondent.  Since  then,  by  telegram  dated 
May  15,  1950,  counsel  for  the  Respondent  moved  for 
a  dismissal  of  the  amended  consolidated  complaint 
so  far  as  it  is  based  upon  the  charge  in  Case  No. 
21-CA-295,  on  the  ground  that  the  evidence  shows 
that  the  charge  in  that  case  ''was  filed  under  the 
auspices  of,  and  appeals  in  connection  therewith  were 
filed  by"  the  Oil  Workers,  a  labor  organization  af- 
filiated with  the  Congress  of  Industrial  Organiza- 
tions, which  was  not  in  compliance  with  Section  9  (h) 
of  the  Act  at  the  time  the  complaint  was  issued.  In 
support  of  the  motion,  the  Respondent  cites  the  re- 
cent decision  of  the  Fifth  Circuit  Court  of  Appeals 
in  N.  L.  R.  B.  V.  Postex  Cotton  Mills,  F.  2d.  The  Gen- 
eral Counsel,  in  turn,  filed  his  opposition  to  this  mo- 
tion. The  undersigned  believes  that  neither  the  de- 
cision cited  nor  its  reasoning  is  applicable  to  the 
charges  in  the  present  case  for  the  following  reasons : 


64  The  Texas  Company  vs. 

(1)  the  instant  charges  were  filed  by  individuals 
and  not  by  a  labor  organization;  (2)  they  do  not 
seek,  and  cannot  result  in,  a  bargaining  order  which 
would  benefit  a  noncomplying  labor  organization; 
(3)  whether  a  noncomplying  labor  organization 
prompted,  assisted  or  effected  their  filing  and  proc- 
essing is  therefore  immaterial,  the  problem  being 
rather  whether  the  evidence  adduced  at  the  hearing 
justifies  a  finding  that  the  Respondent  interfered 
with  the  rights  of  its  employees,  and  an  order  pro- 
tecting these  rights  and  remedying  the  interference. 
The  undersigned  therefore  denies  the  Respondent's 
motion. 

Upon  the  entire  record  in  the  case  and  from  his 
observation  of  the  witnesses,  the  undersigned  makes 
the  following: 

FINDINGS  OF  FACT 

I.   The  Business  of  the  Respondent 

The  Texas  Company  is  a  Delaware  corporation 
with  its  headquarters  in  New  York  City.  It  is  en- 
gaged in  the  production,  manufacture,  and  distribu- 
tion of  petroleum  products  in  various  parts  of  the 
United  States,  including  field  and  refining  opera- 
tions at  and  near  Los  Angeles  and  Ventura,  Cali- 
fornia. During  the  year  preceding  the  hearing,  the 
Respondent  produced  and  refined  petroleum  and 
petroleum  products  in  its  operations  at  and  near  Los 
Angeles  and  Ventura,  of  a  value  exceeding  $1,000,000. 
During  the  same  year,  more  than  50  per  cent  of  these 
products  were  transported  by  the  Respondent,  or 
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others  on  its  behalf,  to  points  outside  the  State  of 
California.  The  undersigned  finds  that  the  Respond- 
ent has  been  engaged  in,  and  is  engaged  in,  opera- 
tions at  and  near  Los  Angeles  and  Ventura,  Califor- 
nia, which  affect  commerce  within  the  meaning  of 
Section  2  (6)  of  the  Act. 

*       r-       *       *       * 

II.  The  Labor  Organizations  Involved 
Oil  Workers  International  Union  and  Locals  120 
and  128  thereof,  which  are  affiliated  with  the  Con- 
gress of  Industrial  Organizations,  are  labor  organ- 
izations within  the  meaning  of  Section  2  (5)  of  the 
Act. 

IV.    The  Alleged  Unfair  Labor  Practices 

in  Case  No.  21-CA-375 

A.    Introduction 

George  Cody  was  employed  by  the  Respondent  in 
the  pipe-line  department  in  the  Los  Angeles  Basin 
District  in  various  rank  and  file  jobs  from  laborer 
to  field  ganger  from  April  6,  1928,  until  February, 
1948,  at  which  time  he  was  promoted  to  become  an 
assistant  foreman.  On  September  28,  1948,  during 
the  fourth  week  of  the  strike,  he  was  discharged. 
Failing  in  applications  to  secure  reinstatement,  he 
then  applied  for  a  rank  and  file  job  with  the  Re- 
spondent. The  Respondent  rejected  this  application. 

It  is  undisputed  that  the  Respondent's  discharge 
of  Cody  as  an  assistant  foreman  was  not  a  violation 
of  the  Act,  since  Cody  was  then  a  ''supervisor"  and 
not  an  "employee"  within  the  meaning  of  the  Act. 
The  General  Counsel  contends,  however,  and  the 
Respondent  denies,  that  the  Respondent's  refusal 
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to  hire  Cody  in  a  rank  and  file  job  on  and  after  No- 
vember 16,  1948,  constituted  discrimination  in  vio- 
lation of  Section  8  (a)  (3)  of  the  Act. 

B.    The  Facts 

Before  and  after  his  promotion  to  the  assistant 
f  oremanship  in  February,  1948,  Cody  was  recognized 
as  a  good,  capable  worker.  He  was  also  very  active 
in  the  Oil  Workers  which  he  joined  in  1934.  In  1941 
he  took  successive  leaves  of  absence  from  his  work 
for  the  Respondent  for  a  continuous  period  of  ap- 
proximately 18  months  to  serve  as  an  international 
representative  of  the  Oil  Workers.  Sometime  after 
his  return  to  work  for  the  Respondent,  and  for  an 
unspecified  period  ending  with  his  promotion  to  as- 
sistant foreman  in  February,  1948,  he  served  Local 
128  as  the  chairman  of  its  Texas  Company  unit, 
participated  in  that  Local's  contract  negotiations 
with  the  Respondent,  was  one  of  the  signers  for  the 
Oil  Workers  of  the  resulting  contracts  in  1947,  in- 
cluding the  contract  covering  the  refinery  and  pipe- 
line employees,  and  handled  grievances  under  that 
contract,  first  with  Superintendent  Dreyer  and  As- 
sistant Superintendent  Jones,  and  then,  when  neces- 
sary, also  at  higher  levels.  When  he  was  promoted 
to  become  assistant  foreman,  Cody  secured  a  with- 
drawal card  from  the  Oil  Workers  at  the  request 
of  Superintendent  Dreyer. 

Cody  was  on  vacation  from  August  23  to  Sep- 
tember 12,  1948.  Four  or  five  days  before  he  was  to 
return  to  work,  he  telephoned  Assistant  Superintend- 
ent Jones  and  was  told  that  there  was  a  strike.  Cody 
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laughed  and  said  it  looked  as  if  he  could  have  some 
more  vacation.  Jones  told  him,  however,  that  he 
should  come  back  to  work  on  Monday,  September  13, 
because  the  Respondent  had  a  picket  line  pass  for 
him  from  the  Oil  Workers  to  do  maintenance,  safety, 
and  patrol  work. 

Cody,  receiving  his  pass,  patrolled  the  Respond- 
ent's lines  and  checked  its  pump  stations,  and  made 
reports  to  Superintendent  Dreyer  from  September 
13  to  September  28,  inclusive.  On  several  occasions 
he  noticed  that  oil  was  being  pumped  through  the 
lines  and  on  one  occasion  he  asked  Letson,  the  fore- 
man, what  was  going  on  but  Letson  said  he  did  not 
know. 

On  Thursday,  September  21,  according  to  Cody's 
testimony.  Chief  Dispatcher  Evans,  referring  to  pa- 
pers which  he  held  in  his  hand,  told  Cody  ''that  these 
strappings'^  [have]  to  be  delivered"  to  the  office,  and 
Cody  answered  that  Evans  ''could  depend  that 
[Cody]  wasn't  going  to  take  them  for  him."  On  the 
follomng  day,  Evans  told  Cody  that  certain  run  tick- 
ets had  to  be  delivered  to  the  office  and  placed  them  on 
Cody's  desk.  Cody,  however,  left  them  on  his  desk 
and  started  on  his  patrol.  When  he  returned  they 


"'A  strapping  is  a  table,  specially  prepared  for 
each  of  the  oil  tanks,  for  converting  into  barrels  the 
linear  measurement  of  the  difference  between  high 
and  low  gauges  shown  on  a  run  ticket.  Run  tickets 
are  reports  which  are  ordinarily  made  out  by  gangers 
and  which  show  the  tem]3erature  and  the  high  and 
low  gauges  on  a  change  in  level  of  a  tank,  e.g.,  on  a 
shipment  from  a  tank.  Both  run  tickets  and  strap- 
pings are  normally  delivered  to  the  office. 
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were  gone.  In  his  testimony  Cody  gave  no  reason 
for  not  delivering  the  run  tickets  but  said  that  he 
had  refused  to  deliver  the  strappings  on  the  preced- 
ing day  "because  the  strappings  that  are  sent  out 
to  the  various  companies  .  .  .  are  to  show  on  the  run 
tickets  as  to  how  much  oil  was  shipped  from  a  tank. 
I  wanted  no  part  in  the  operation." 

Cody  was  injured  in  an  automobile  accident  on 
Thursday,  September  23,  and  Assistant  Superintend- 
ent Jones  excused  him  from  work  from  Saturday, 
September  25,  through  Tuesday,  September  28.  On 
Monday,  however.  Assistant  Superintendent  Jones 
telephoned  Cody  to  return  to  work  on  Tuesday,  Sep- 
tember 28,  and  on  that  day  Cody  reported  to  Jones' 
office. 

Jones  thereupon  told  Cody  "that  the  Respondent 
had  changed  their  minds  now,"  that  they  were  going 
to  start  up  operations  and  that  in  lengthened,  over- 
time schedules,  the  men  were  to  ride  in  pairs,  with 
Huso,  a  junior  engineer,  as  Cody's  partner.  Jones 
also  told  Cody  that  Cody  was  to  gauge  and  sample 
three  tanks  at  the  Yorba  Linda  Pumping  Station 
sometime  before  October  1,  for  a  "first  of  the  month 
report.'"*  Cody  objected  to  gauging  and  sampling, 


^*  Jones  gave  no  testimony  concerning  this  conver- 
sation; the  findings  with  respect  thereto  are  based 
upon  Cody's  testimony.  Although  Cody  testified  on 
direct  examination  that  Jones  also  told  him  "to  get 
the  [Yorba  Linda  Pumping]  Station  to  run,"  he 
modified  his  testimony  on  cross-examination  by  say- 
ing that  this  statement  was  made  to  him,  not  by 
Jones,  but  by  Superintendent  Dreyer  who  later  ap- 
peared and  joined  in  the  conversation. 
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because  as  he  then  told  Jones,  it  was  work  normally 
done  by  nonsupervisory  employees.  He  also  reminded 
Jones  of  his  long  service  on  the  Union's  conmiittees 
since  1933  and  said  that  he  had  ''an  actual  fear  of 
what  would  happen  to  [his]  family  and  [his]  home 
because  of  [his]  activities  in  the  Union." 

During  this  conversation  between  Jones  and  Cody, 
Superintendent  Dreyer  entered  Jones'  office.  Jones 
told  Dreyer  that  Cody  "didn't  see  fit"  to  do  the  work 
assigned  to  him  and  asked  what  should  be  done  about 
it.  Cody  repeated  what  he  had  told  Jones  and  then, 
when  Dreyer  said  he  must  perform  his  assignment, 
he  asked  Dreyer  "if  he  couldn't  call  [his]  partner 
and  let  him  do  the  work."  Dreyer  answered  that  it 
would  not  be  fair  to  do  that,  and  that  if  Cody 
"couldn't  do  the  work,"  they  would  have  to  discharge 
him.  Cody  then  told  Dreyer  "he  would  have  to  give 
the  order,"  whereupon  Dreyer  said  that  he  wanted 
Cody  to  gauge  and  sample  the  Yorba  Linda  tanks  and 
"get  the  station  ready  to  run."^^  Cody  refused,  and 
was  discharged. 

On  the  same  day,  Cody  secured  the  cancellation  of 
his  withdrawal  card  from  the  Oil  Workers  and  ad- 
dressed a  meeting  of  the  Respondent's  striking  em- 
ployees. Thereafter,  he  made  trips  to  other  locals  of 
the  Oil  Workers  to  secure  strike  contributions  and 
spent  most  of  the  rest  of  his  time  at  the  office  of 


^^The  finding  as  to  this  particular  statement  by 
Dreyer  is  based  upon  Cody's  testimony  in  spite  of 
Dreyer 's  denial.  Otherwise  the  findings  as  to  this 
conversation  are  based  upon  the  consistent  testimony 
of  Dreyer  and  Cody. 
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Local  128.  He  also  addressed  a  meeting  of  striking 
employees  of  the  Standard  Oil  Company.  Since  No- 
vember 22, 1948,  he  has  been  employed  "on  and  off" 
by  Local  128. 

Beginning  with  November  4,  Cody  made  a  series 
of  attempts,  first  to  regain  his  job  as  assistant  fore- 
man and  then,  on  and  after  November  16,  to  secure 
employment  with  the  Respondent  in  a  rank-and-file 
job. 

On  November  4,  Cody  asked  E.  B.  O'Connor,  man- 
ager of  the  Respondent's  Pipe-line  Department  in 
the  Pacific  Coast  Division  to  be  reinstated.  He  agreed 
with  O'Connor  that  he  had  made  a  mistake  as  a 
foreman  but  said  he  did  not  understand  why  he  could 
not  return  to  work  as  had  the  rest  of  the  employees. 
O'Connor  said  that,  in  view  of  the  circumstances  of 
his  discharge,  Cody  had  to  make  his  peace  with  Su- 
perintendent Dreyer  before  he  could  be  rehired  and 
made  an  appointment  for  Cody  to  see  Dreyer. 

On  November  8,  Cody  met  Superintendent  Dreyer 
at  the  pipe-line  headquarters  in  the  Los  Angeles  Re- 
finery Works  near  Wilmington.  Cody  asked  that  he 
be  returned  to  his  job  as  a  supervisor,  stating  that 
it  had  been  difficult  for  him  to  decide  not  to  do  the 
work  assigned  to  him  and  that,  at  O'Connor's  sug- 
gestion, he  had  come  to  see  Dreyer  to  "make  amends." 
In  the  discussion,  Dreyer  asked  whether  Cody,  if 
returned  to  a  supervisor's  job,  would  go  through  the 
picket  lines  at  certain  points  on  the  Company's  prop- 
erties and  those  of  the  Richfield  Oil  Company  and 
the  Union  Oil  Company.  Cody  said  that  he  thought 
it  was  awfully  unfair  to  ask  that  of  him  and  that 
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his  answer  was  that  he  could  not  do  it  on  September 
28,  and  he  still  could  not  do  it.  Dreyer  told  Cody 
that  he  would  consider  Cody's  request  for  reinstate- 
ment and  would  give  Cody  an  answer  within  a  week. 
On  November  11,  Dreyer  called  Cody  on  the  tele- 
phone and  told  Cody  that  his  decision  was  still  the 
same  as  it  was  on  September  28  and  that  he  wished 
Cody  much  success  in  finding  a  job  elsewhere. 

On  Monday,  November  15,  Cody  told  O'Connor 
of  his  visit  to  Dreyer  and  Dreyer 's  answer.  O'Connor 
said  that  he  thought,  from  a  conversation  he  had  with 
Dreyer,  that  perhaps  Cody  had  been  "a  little  bit  too 
cocky,"  when  he  asked  Dreyer  for  his  job  back. 
O'Connor  also  asked  Cody  whether  he  was  sure  he 
wanted  to  work  for  The  Texas  Company  and  upon 
Cody's  affirmative  answer,  O'Connor  said,  "My  rea- 
sons for  asking  that  I  think  you  have  a  lot  to  con- 
tribute to  organized  labor.  Maybe  you  should  make 
your  career  out  of  that."  Cody  said  that  a  represen- 
tative has  no  home  life.  O'Connor  asked  what  Cody 
wanted  him  to  do.  Upon  Cody's  suggestion  of  his 
meeting  with  both  O'Connor  and  Dreyer  at  the  same 
time,  O'Connor  refused,  stating  that  he  thought  Cody 
himself  should  make  amends  with  Dreyer.  Cody  said 
he  recognized  O'Connor's  position.  O'Connor  said  in 
substance  that  he  could  order  Dreyer  to  put  Cody 
back  to  work  but  that  he  did  not  think  that  was  the 
right  thing  to  do — that  he  thought  Cody  should  make 
amends  with  Dreyer.  At  Cody's  request  O'Connor 
made  another  appointment  for  Cody  to  see  Dreyer 
on  November  16. 

On  November  16,  Cody  again  saw  Superintendent 


k 
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Dreyer  and  told  him  that,  as  a  foreman,  he  had  prob- 
ably made  some  mistakes  but  that  now  he  was  asking 
for  ''any  job."  He  also  told  Dreyer  in  substance  that 
he  thought  it  was  an  excessive  penalty  to  discharge 
a  man  like  him  with  such  long  service  with  the  Com- 
pany and  referred  to  other  cases  in  which  employees 
had  been  merely  demoted.  Dreyer  told  Cody  that  he 
thought  Cody's  act  ''was  a  premeditated  act,  that  if 
it  had  been  something  .  .  .  done  on  the  impulse  of  a 
moment,  he  might  be  able  to  excuse  it."  At  the  end 
of  their  conversation,  Dreyer  said  that  he  would  con- 
sider the  matter  and  give  Cody  an  answer  later.  On 
November  19,  Dreyer  telephoned  Cody  and  told  him 
that  his  decision  was  still  the  same  as  it  was  on  Sep- 
tember 28  and  that  he  again  wished  Cody  much  suc- 
cess in  finding  employment  elsewhere. 

On  receiving  Dreyer 's  telephone  call  on  November 
19,  Cody  again  appealed  to  O'Connor  by  telephone, 
stating  that  he  was  getting  "double  talk"  from 
Dreyer  and  asked  that  O'Connor  arrange  to  meet 
both  Dreyer  and  Cody.  O'Connor  said  he  was  not 
satisfied  with  Dreyer 's  answers  to  Cody  and  would 
telephone  to  Cody  about  the  matter  later  on. 

Not  hearing  from  O'Connor,  Cody  wrote  him  a 
letter  on  December  16,  1948,  and  then  visited  him 
after  January  1,  1949.  O'Connor  again  told  Cody  to 
make  amends  with  Dreyer  and  also  suggested  getting 
Cody  a  foreign  job  through  the  Respondent's  refin- 
ery superintendent.  But  Cody  said  to  hold  that  pos- 
sibility in  abeyance  because  he  was  going  to  do  all 
he  could  to  get  a  job  in  the  pipe-line  department. 

On  February  1  or  February  2,  1949,  Cody  saw 
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Dreyer  for  the  last  time  and  was  told  by  Dreyer  in 
effect  that  the  matter  of  Cody's  application  for  work 
and  Dreyer 's  reasons  for  refusal  had  been  fully  dis- 
cussed and  was  ended. 

C.  CONCLUSIONS 

The  General  Counsel  argues  that  the  Respondent's 
refusal  on  and  after  November  16  to  hire  Cody  in 
a  rank-and-file  job  was  based  upon  his  "excessive 
loyalty"  to  the  Oil  Workers;  the  Respondent  argues 
that  its  refusal  was  based  upon  Cody's  improper  re- 
fusal as  a  supervisor  to  perform  work  assigned  to 
him  by  the  Respondent  when  he  thought  it  adversely 
affected  the  interests  of  the  Oil  Workers  and  the 
strikers  and  his  insistence  at  the  same  time  that  he 
be  permitted  to  continue  as  a  supervisor  in  the  per- 
formance of  other  functions.  Regardless  of  approach, 
the  critical  point  of  disagreement  is  whether  the  Re- 
spondent refused  to  hire  Cody  in  a  rank-and-file  job 
in  order  *'to  discourage  membership  in  a  labor  or- 
ganization" (i.e.,  the  Oil  Workers),  within  the  mean- 
ing of,  and  in  violation  of.  Section  8  (a)  (3),  of  the 
Act. 

Although  Cody  was  extremely  active  and  prom- 
inent in  the  Oil  Workers'  activities  both  before  his 
promotion  to  the  assistant  foremanship  and  after 
his  discharge,  the  evidence  does  not  persuade  the  un- 
dersigned that  his  membership  in,  and  aggressive 
support  of,  the  Oil  Workers,  or  the  prospect  of  his 
resuming  these  activities  in  a  rank-and-file  job,  was 
the  reason  for  the  Respondent's  refusal  to  permit 
Cody  to  return  as  a  rank-and-file  employee.  There 
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was  never  any  interference  by  the  Respondent  with 
these  activities  on  Cody's  part  nor  any  indication 
that  it  was  disturbed  by  his  long  and  effective  service 
for  the  Unions.  On  the  contrary,  the  Respondent 
promoted  him  and  made  him  a  supervisor. 

On  the  other  hand,  upon  the  evidence,  it  seems 
clear  that  the  real  reason  for  the  Respondent's  Te- 
fusal  to  permit  Cody  to  return  to  work  as  a  rank- 
and-file  employee  was  the  same  as  the  reason  for 
which  he  was  discharged  as  an  assistant  foreman; 
namely,  that,  as  an  assistant  foreman,  he  had  im- 
properly refused  to  perform  services  because,  in  his 
opinion,  they  would  help  the  Respondent  and  injure 
the  chances  of  the  strikers  in  the  strike  contest.  In 
cases  of  this  sort,  supervisors,  not  being  employees 
but  representatives  of  the  employer,  may  be  expected 
by  the  employer  to  assist  him  in  resisting  the  strike 
by  continuing  his  business  during  and  in  spite  of  the 
strike.  Thus,  an  employer's  discharge  of  a  supervisor 
because  of  a  refusal  by  him  to  render  this  assistance 
(unless  it  be  a  refusal  to  participate  in  an  unfair 
labor  practice  or  to  commit  other  unlawful  acts), 
cannot  be  said  to  have  as  its  objective  or  necessary 
result,  the  discouragement  of  membership  in  the 
striking  union. 

Nor  can  a  subsequent  refusal  by  the  employer  for 
the  same  reason,  to  hire  the  erstwhile  supervisor  as 
a  rank-and-file  employee  be  regarded  as  discourag- 
ing membership  in  a  union.  For  it  is  based  neither 
upon  the  membership  of  the  former  supervisor  in  a 
union  nor  any  protected  activities  on  his  part  on  be- 
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half  of  the  union  in  question.  On  the  contrary,  it 
rests  solely  upon  his  unprotected,  prior  refusal  as  a 
supervisor  to  align  himself  with  his  employer  rather 
than  with  the  striking  employees,  in  the  employer's 
legitimate  contest  of  the  strike. 

The  undersigned  finds,  therefore,  that  the  Respond- 
ent, l^y  refusing  to  reemploy  George  Cody  as  a  rank- 
and-file  employee  did  not  discriminate  with  regard 
to  his  hire  and  tenure  of  employment,  in  order  to 
discourage  membership  in  a  labor  organization,  in 

violation  of  Section  8  (a)  (3)  of  the  Act. 

***** 

CONCLUSIONS  OF  LAW 

5.    The  Respondent  did  not  discriminatorily  re- 
fuse to  employ  George  Cody  to  discourage  member- 
ship in  a  labor  organization. 
***** 

Affidavits  and  Return  Receipts  attached. 
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Before  The  National  Labor  Relations  Board 
Twenty-First  Region 

Case  No.  21-CA-295 

In  the  Matter  of : 

THE  TEXAS  COMPANY  and  ROBERT  R. 
RISSMAN 

Case  No.  21-CA-375 
In  the  Matter  of: 

THE   TEXAS   COMPANY  and  GEORGE 
CODY 
Suite  607-613,  Hearing  Room  2 
111  West  Seventh  St.,  Los  Angeles,  Calif. 
Wednesday,  October  26,  1949 

Pursuant    to    notice,    the    above-entitled    matter 
came  on  for  hearing  at  10:30  a.m. 
Before : 

William  F.  Scharnikow,  Trial  Examiner. 
Appearances : 

Charles  K.  Hackler  and  Eugene  M.  Purver,  111 
West  Seventh  St.,  Los  Angeles,  Calif.,  ap- 
pearing for  General  Counsel. 
J.  A.  McNair,  Charles  M.  Brooks  and  Wallace 
E.  Avery,  929  South  Broadway,  Los  An- 
geles, Calif.,  appearing  for  the  The  Texas 

Company.  [1*] 
***** 

PROCEEDINGS 

Mr.  Hackler :    Mr.  Examiner,  I  have  had  marked 
by  the  official  reporter  for  identification  the  follow- 


*  Page  numbering  appearing   at   foot   of   page   of  original   certified 
Reporter's  Transcript. 
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ing  formal  documents,  which  constitute  the  plead- 
ings in  these  cases : 
*  *  *  *  * 

General  Counsel's  Exhibit  1-E,  which  is  the  First 

Amended  Charge  filed  by  George  Cody  in  Case  No. 

21-CA-375,  being  filed  on  the  17th  day  of  March, 

1949;  [5] 
***** 

General  CounsePs  Exhibit  1-FF,  which  is  the  First 
Amended  Consolidated  Complaint,  dated  October  18, 
1949.  On  the  reverse  side  of  the  last  page  of  this 
Amended  Consolidated  Complaint  there  is  endorsed 
a  receipt  indicating  that  a  copy  of  it  was  received 
by  counsel  for  Respondent  on  the  18th  day  of  Oc- 
tober, 1949. 


***** 


General  Counsel's  Exhibit  1-HH,  which  is  a  veri- 
fied Answer  of  the  Respondent  to  the  First  Amended 
Consolidated  Complaint,  filed  on  October  24,  1949, 
and  to  which  are  attached  three  Affidavits  of  Service, 
indicating  service  by  registered  mail  on  Cody,  Riss- 
man,  and  Armin  on  the  24th  of  October,  1949 ; 

General  Counsel's  Exhibit  l-II,  which  is  a  Motion 
to  Dismiss  the  First  Amended  Consolidated  Com- 
plaint, filed  on  October  24, 1949,  and  bearing  attached 
affidavits  showing  registered  mail  service  of  a  copy 
of  such  Motion  to  Dismiss  on  October  24th  upon 
Armin,  Cody,  and  Rissman. 

The  foregoing  documents,  which  have  been  identi- 
fied as  General  Counsel's  Exhibits  1-A  through  l-II, 
inclusive,  are  [12]  herewith  offered  as  the  formal 
documents  in  the  case. 
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Trial  Examiner  Scharnikow :    Any  objection'? 
Mr.  Brooks:    No  objection. 

Trial  Examiner  Scharnikow:    General  CounsePs 
Exhibits  1-A  through  l-II  are  admitted  in  evidence. 

(The  docmnents  heretofore  marked  General 
Counsel's  Exhibits  Nos.  1-A  through  l-II  for 
identijftcation  were  received  in  evidence.)  [13] 

[Printer's  Note:  Exhibit  No.  1-E  is  set  out  in 
full  at  page  1,  Exhibit  1-FF  at  page  4,  Exhibit 
l-HH  at  page  9,  l-II  at  page  14  of  this  printed 
record.] 
***** 

Mr.  Hackler:  I  have  had  marked  for  identifica- 
tion General  Counsel's  Exhibit  13,  what  purports 
to  be  a  typewritten  copy  of  a  strike  settlement  agree- 
ment under  date  of  November  4, 1948,  which  purports 
to  cover  and  affect  the  '' Refining  Department  (Pa- 
cific Coast  Division)  of  The  Texas  Company,"  the 
signatories  on  the  copy  being  Mr.  B.  O'Connor,  sign- 
ing for  '^The  Texas  Company,  Refining  Department 
(Pacific  Coast  Division)  ",  and  bearing  the  signatures 
of  E.  Carl  Mattern  for  the  Oilworkers  International 
Union  and  C.  P.  Myers  on  behalf  of  Long  Beach 
Local  No.  128.  Can  it  be  stipulated  that  General 
Counsel's  Exhibit  13  is  a  true  and  correct  copy  of  [53] 
the  original  strike  settlement  agreement  entered  into 
by  the  parties  who  appear  signatories  here  on  the 
date  mentioned? 

Mr.  Brooks :    So  stipulated. 


I 
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Mr.  Hackler:  In  view  of  the  stipulation,  I  offer 
General  Counsel's  Exhibit  13. 

Mr.  Brooks:    No  objection. 

Trial  Examiner  Scharnikow:  General  Counsel's 
Exhibit  13  is  admitted  in  evidence. 

(The  document  heretofore  marked  as  General 
Coimsel's  Exhibit  13  for  identification  was  re- 
ceived in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  NO.  13 

STRIKE  SETTLEMENT  AGREEMENT 
This  Agreement  dated  November  4th,  1948,  out- 
lines the  basis  of  settlement  of  the  strike  called  on 
September  4, 1948,  by  the  Oil  Workers  International 
Union  and  its  Locals  120  and  128  (hereinafter  called 
"Union")  against  the  Refining  Department  (Pacific 
Coast  Division)  of  The  Texas  Company  (hereinafter 
called  Refining  Department). 

1.  The  Refining  Department  agrees  that  the  rates 
of  pay  in  effect  at  its  Los  Angeles  Works  and  Los 
Angeles  Terminal,  its  Fillmore  Works,  its  Pipe  Line 
Division  and  its  Los  Angeles  Package  Terminal  as 
of  September  3,  1948,  shall  be  increased  by  twelve 
and  one-half  (12%)  cents  per  hour  for  each  hourly 
rate  classification  and  that  the  monthly  salaried  rates 
in  effect  September  3, 1948,  in  the  Los  Angeles  Works 
of&ce,  Los  Angeles  Package  Terminal  office  and  in 
the  Pipe  Line  Division  shall  be  increased  Twenty- 
One  and  One-half  Dollars  ($21.50)  per  month,  said 
increases  to  become  effective  upon  the  date  of  execu- 
tion of  new  Agreements  between  the  Refining  De- 
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partment  and  the  Union  referred  to  in  paragraph  4 
herein. 

2.  The  Union  agrees  to  terminate  the  current 
strike  and  will  withdraw  all  pickets  upon  the  execu- 
tion of  the  new  Agreements  referred  to  in  paragraph 
4  herein. 

3.  The  Refining  Department  agrees  it  will  schedule 
its  employes  to  return  to  work  in  the  job  classifica- 
tions each  occupied  on  September  3, 1948,  such  sched- 
ules to  provide  for  return  to  work  in  an  orderly  man- 
ner consistent  with  good  operations,  and  to  permit 
all  employes  to  be  at  work  within  5  working  days 
after  the  execution  of  the  new  Agreements  referred 
to  in  paragraph  4  herein. 

Any  employe  scheduled  and  notified  to  return  to 
work  and  who  does  not  return  within  fifteen  (15) 
consecutive  days  after  such  notification,  shall,  imless 
there  are  extenuating  and  justifiable  circumstances, 
be  considered  as  having  terminated  his  service  with 
the  Refining  Department. 

4.  That  new  Agreements  will  be  executed  between 
the  Refining  Department  and  the  Union  covering — 

(a)  Los  Angeles  Works  and  Los  Angeles  Ter- 
minal (Plant) 

(b)  Los  Angeles  Package  Terminal  (Plant) 

(c)  Los  Angeles  Package  Terminal  (Office) 

(d)  Pipe  Line  Division 

(e)  Fillmore  Works. 

and  such  Agreements  shall  become  effective  on  date 
of  execution. 

5.  The  Refining  Department  will  not  prosecute 
the  pending  lawsuit  heretofore  filed  against  the  Un- 
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ion  or  its  members  or  institute  any  such  new  law- 
suits for  any  alleged  damage  to  the  Refining  Depart- 
ment or  its  employes  arising  out  of  the  current  strike 
and  the  Union  will  not  prosecute  its  pending  unfair 
labor  practice  charges  or  institute  any  new  unfair 
labor  practice  charges  against  the  Refining  Depart- 
ment or  its  employes  arising  out  of  the  current  strike. 

THE  TEXAS  COMPANY, 
REFINING  DEPARTMENT, 

(Pacific  Coast  Division) 
By  /s/  B.  O'CONNOR 

OIL  WORKERS  INTERNA- 
TIONAL UNION,  C.I.O. 
By  /s/  E.  CARL  MATTERN 

LONG  BEACH  LOCAL  NO.  128 
By  /s/  C.  P.  MYERS. 
Trial  Examiner  Scharnikow:     For  my  informa- 
tion, can  you  further  stipulate  as  to  which  of  the 
units  of  employees  as  listed  General  Counsel's  Ex- 
hibit 13  covers? 

Mr.  Brooks:     None. 

Mr.  Hackler:  It  covers  none  of  the  three  units 
that  we  have  covered  in  these  contracts  here.  It  covers 
several  bargaining  units  in  the  refining  department 
of  the  company,  which  I  think  will  be  more  particu- 
larly set  forth  when  Mr.  Brooks  argues  his  motion 
to  dismiss. 

Mr.  Brooks:  For  further  clarification,  the  only 
person  involved  in  this  proceeding,  Mr.  Examiner, 
who  worked  in  the  refining  department  prior  to  the 

date  of  the  strike  is  Mr.  Cody.  [54] 
«  «  ^  «  « 
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Mr.  Brooks :  Of  course,  first,  can  it  be  stipulated 
that  George  Cody,  named  in  Paragraph  7  of  the 
Complaint,  was  a  supervisor  within  the  definition 
of  the  National  Labor  Relations  Act,  as  amended,  at 
the  time  of  his  discharge,  as  alleged  in  the  [66]  Re- 
spondent's Answer? 

Mr.  Hackler:     So  stipulated. 

Trial  Examiner  Scharnikow :  Was  that  discharge 
of  Cody  alleged  in  your  Answer? 

Mr.  Brooks :    Yes ;  Paragraph  7. 

Mr.  Hackler:  That  is  in  the  Answer.  The  Com- 
plaint only  alleges  a  refusal  of  employment  to  Cody. 

Trial  Examiner  Scharnikow:  All  right,  Mr. 
Brooks. 

Mr.  Brooks:    Is  that  stipulation  accepted? 

Mr.  Hackler:     So  stipulated. 

Trial  Examiner  Scharnikow:    The  stipulation  is 

accepted.  [67] 
***** 

Trial  Examiner  Scharnikow :  Well,  it  was  stipu- 
lated that  Cody  was  a  supervisor. 

Mr.  Hackler :  At  the  time  of  his  discharge,  as  al- 
leged [97]  in  the  Answer  of  the  respondent. 

Trial  Examiner  Scharnikow:  Yes,  but  refused 
reinstatement. 

Mr.  Hackler:  No.  The  theory  of  the  Complaint, 
as  it  shows  on  its  face,  that  he  was  refused  new  em- 
ployment as  a  rank  and  file  worker.  The  company's 
Answer  sets  up  that,  because  he  had  previously  been 
discharged  as  a  foreman  that  justified  a  later  refusal 
to  hire  him  in  as  a  rank  and  file  on  the  Phelps  Dodge 
theory.  That  is  the  real  issue  here. 
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Trial  Examiner  Scharnikow:  Do  you  intend  to 
offer  proof  that  the  application  by  Mr.  Cody  for  this 
new  employment  was  an  application  specifically  for 
employment  as  a  rank  and  file  employee? 

Mr.  Hackler :  Yes ;  the  Complaint  so  alleges  that 
he  was  refused  employment. 

Trial  Examiner  Scharnikow:  Refused  employ- 
ment. I  noticed  that. 

Mr.  Hackler:  As  a  rank  and  filer,  and  then  by 
way  of  Answer  it  was  set  up  that  the  reason  he  was 
and  is  refused  employment,  as  I  recall  the  Answer, 
is  the  fact  that  he  had  been  previously  discharged 
during  the  strike  when  he  was  a  supervisor.  [98]  I 
think  the  facts  will  be,  without  going  into  the  evi- 
dence,— I  don't  know  whether  the  Answer  goes  that 
far — that  he  was  discharged  as  a  supervisor  because 
he  refused  at  the  company's  request  to  do  struck 
work.  In  other  words,  he  refused  to  do,  from  his  stand- 
point, strike-breaking  work. 

Trial  Examiner  Scharnikow:  Then,  your  theory 
in  your  intended  proof  will  be  the  fact  he  made  an 
application  specifically  for  employment  as  a  rank 
and  file  employee  ? 

Mr.  Hackler:    That  is  right. 

Trial  Examiner  Scharnikow:  And  that  applica- 
tion was  rejected. 

Mr.  Hackler :  The  refusal  of  that  was  an  unfair 
labor  practice.  We  make  no  contention  that  his  dis- 
charge as  a  supervisor — that  he  had  any  remedies 
under  the  statute. 

Trial  Examiner  Scharnikow:  Or  there  was  a 
failure  to  reinstate  him  as  a  supervisor. 
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Mr.  Hackler :  No,  not  alleged  or  relied  upon.  You 
will  note  Mr.  Cody's  charge  is  on  the  broader  theory, 
that  he  was  discriminated  against  as  a  supervisor. 
That  is  not  the  theory  of  the  Complaint.  [99] 

•9fr     *     *     *     * 

Mr.  Brooks:  In  the  first  place,  as  just  has  been 
mentioned,  the  Charge  in  the  withdrawn  case  alleges 
that  supervisors  in  The  Texas  Company  have  been 
discharged.  What  I  have  said  with  respect  to  the 
withdrawal  of  the  Charge  and  other  respects  would 
apply  in  similar  respects  to  that  portion  of  the  Com- 
plaint contained  in  Paragraph  7,  but  the  principal 
position  of  ourselves  regarding  the  reason  that  Para- 
graph 7  should  be  dismissed  on  the  state  of  the  rec- 
ord at  the  present  time  is  this : 

It  is  admitted  that  Cody  was  a  supervisor.  The 
Charge  alleges  that  he  was  discharged.  It  makes  no 
difference  what  reason  prompted  the  discharge  in 
the  case  of  a  supervisor.  The  Congress  clearly  ex- 
cluded supervisory  people  from  the  coverage  of  the 
Act.  It  said  that  supervisors  are  a  part  of  manage- 
ment ;  they  are  not  employees  for  the  purpose  of  this 
law.  It  is  clear  from  the  beginning  of  the  court  de- 
cisions on  this  statute  and  its  predecessor  that  an  em- 
ployer may  discharge  an  employee  or  a  man  working 
for  him — I  am  using  this  in  the  broad  sense — but  an 
employer  may  discharge  an  employee  for  any  reason 
whatsoever,  so  long  as  it  doesn't  violate  the  statute. 
Of  course,  we  have  contracts  and  an  employer  may 
not  discharge  an  employee  in  violation  of  the  con- 
tract unless,  however,  the  statute  prohibits  an  em- 
ployer from  discharging  the  man  or  a  contract  pro- 
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hibits  a  man  from  discharging  an  employee.  He  may 
discharge  him  for  any  reason,  because  he  is  [107] 
red-headed,  freckle-faced,  or  anything  else.  That  is 
very  clear. 

The  statute  in  Section  10(c)  goes  further,  and  pro- 
vides that  the  Board  will  not  order  reinstated  or  give 
backpay  to  any  person  who  has  been  discharged  for 
cause.  What  is  ^'for  cause"?  It  is  very  clear  that 
Congress  meant  and  this  Board  understand  "for 
cause"  to  mean  a  reason  which  is  not  protected  luider 
the  statute.  Our  position,  therefore,  is,  if  we  admit 
that  Cody  was  a  supervisor,  if  we  admit  that  he  was 
discharged,  it  makes  no  difference  for  what  reason 
he  was  discharged.  He  was  discharged  for  cause, 
because  it  is  not  protected. 

Therefore,  if  this  Board  is  to  order  the  man  rein- 
stated or  is  to  order  backpay,  it  will  contravene  Sec- 
tion 10(c)  of  the  statute,  as  well  as  the  entire  spirit 
of  the  statute.  If  the  Board  should  order  him  hired 
as  a  brand  new  employee,  then  the  Board  will  be  do- 
ing indirectly  what  it  is  prohibited  from  doing  di- 
rectly. 

We  recall  that  in  the  Phelps  Dodge  case,  first  the 
Wambach  Mills  case,  that  the  Board  held  and  the 
courts  sustained  the  authority  of  the  Board  to  order 
the  employer  to  hire  a  person.  The  basis  for  that 
was  that  that  person  was  an  employee.  If  the  Board 
should  attempt  to  order  an  employer,  order  this  re- 
spondent, to  hire  a  man  who  had  been  discharged 
for  cause,  it  would  be  violating  the  spirit,  if  not  the 
letter,  of  the  [108]  statute. 
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There  are  numerous  cases  where  the  Board  has 
distinguished  between  protected  union  activity  or 
protected  concerted  activity  and  unprotected  activity. 
Our  position  is  that  if  a  man  was  a  supervisor,  then 
the  activity  was  not  protected  and  he  may  not  there- 
fore be  ordered  hired  or  reinstated. 

I  am  not  going  to  burden  the  record  or  take  the 
time  to  argue  further  that  point.  I  think  that  our 
position  is  quite  clear  on  the  state  of  the  record  as 
it  is  now.  There  may  be  many  questions  that  will 
arise  after  the  evidence  develops,  but  for  the  pur- 
poses of  the  motion  at  the  present  time  that  generally 

is  our  position.  [109] 
»  *  *  *  * 

Mr.  Hackler:  A  few  words  on  the  Cody  case.  I 
think  it  is  probably  very  clear  now,  the  theory  of  the 
Complaint,  which  is  that  they  discharged  Cody,  as 
alleged  in  the  Answer,  at  the  time  when  he  was  a 
supervisory  employee  for  his  refusal  on  manage- 
ment's request  to  do  striker's  work,  and  they  argue 
that  at  the  time  of  the  strike  they  had  a  right  to 
discharge  him  because  of  this,  since  the  position  which 
Cody  held  at  that  time  was  such  as  to  render  him  a 
non-employee  under  the  statute.  They  say  that  it  did 
not  [149]  affect  Cody  as  an  individual,  since  the 
statutory  provision  removes  supervisors  as  super- 
visors from  the  protection  of  the  Act. 

Trial  Examiner  Scharnikow:  I  think  I  under- 
stand that  pretty  well. 

Mr.  Hackler:    You  got  that. 

Now,  I  do  want  to  cite  to  you  in  that  connection 
two  cases,  the  Lily  Tulip  Cup  case,  which  is  an  inter- 
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mediate  report,  has  not  reached  Board  decision, 
lO-CA-279.  In  that,  substantially  the  same  issues  were 
before  Trial  Examiner  Fitzpatrick  with  reference 
to  a  supervisor. 

Another  recent  case  of  the  Board,  Carnegie  Illinois 
Steel  Corporation,  13-CA-2799,  a  Wagner  Act  case, 
in  which  the  Board  declined  to  reinstate  mechanical 
supervisors  on  the  narrow  ground  that  they  did  not 
refuse — on  account  of  the  type  of  refusal  there. 

I  do  want  to,  I  might  just  as  well  put  this  on  the 
record  at  this  time,  call  attention  to  the  Pinaud  case, 
54  NLRB  1226 

Trial  Examiner  Scharnikow:  That  is  on  the  su- 
pervisor point? 

Mr.  Hackler:  Yes,  sir.  And  also  the  Denver  case, 
52  NLRB  81,  and  the  cases  cited  by  the  Board  in 
that  Carnegie  case. 

The  position  of  the  company  here  is  that  there  is 
no  [150]  offer  to  order  reinstatement  of  this  man  to 
a  supervisory  job,  and  that  the  company,  because  of 
Section  10  in  that  respect,  has  no  obligation.  The  fact 
that  the  section  appears  in  the  statute  is  purely  a 
limitation  on  remedies,  because  if  you  notice  in  the 
other  section  it  is  very  different.  For  example,  a  man 
who  is  a  member  of  an  affiliated  union  or  non-affil- 
iated union,  it  doesn't  have  any  bearing  at  all  if  an 
unfair  labor  practice  was  committed.  The  fact  that 
the  Act  says  you  fellows  are  on  your  own  does  not 
make  it  unprotected  in  the  sense  referred  to. 

I  might  point  out  that  it  is  a  very  serious  matter 
in  the  decision  along  the  lines  as  suggested  here  might 
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have  some  very  interesting  repercussions.  If,  for  ex- 
ample, the  for  cause  matter  precedes  the  interpreta- 
tion urged  by  opposing  counsel,  it  might  be  interesting 
to  see  whether  the  Trial  Examiner  or  the  Board  with 
reference  to,  for  example,  agricultural  laborers,  who 
are  also  non-employees  in  exactly  the  same  manner 
as  a  supervisory  employee,  if  he  is  fired  because  of 
joining  the  union  and  there  is  no  remedy  for  him,  the 
same  as  the  supervisor,  if  that  can  blackball  him 
when  he  appears  at  the  gate  asking  for  a  different 
job. 

Now,  I  think  it  would  have  very  serious  effects,  a 
holding  of  that  kind,  and  I  want  to  get  a  step  farther 
in  saying  that  if  this  type  of  interpretation  were  made 
that  [151]  is  urged,  if  it  were  afforded  the  Texas 
Oil  Company  legitimate  cause  to  refuse  this  man 
new  employment,  the  fact  he  would  not  engage  in 
strike  breaking  work  as  a  supervisor,  it  would  have 
equally  afforded  any  other  company,  because  if  it  is 
just  cause  for  Texas  it  would  be  just  cause  for  Stand- 
ard. They  could  say,  ''We  will  decline  you  employ- 
ment because  of  your  misconduct  over  at  Texas."  I 
don't  see  how  that  would  be  escaped.  You  would  have 
a  device  by  which  a  man  would  be  permanently  black- 
listed the  rest  of  his  life  in  any  given  industry  if  he 
made  the  mistake  of  supporting  a  rank  and  file  union. 
I  don't  think  Congress  intended  that.  I  say,  if  there 
is  such  a  decision,  the  rank  and  file  people  in  this 
company  will  think  a  long  time  before  they  will  take 
an  upgrading  to  a  supervisory  job  if  that  sort  of 
choice  would  be  made  to  them. 
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When  they  remove  themselves,  or  are  removed, 
from  supervisory  jobs,  they  can't  even  get  back  in 
the  ranks  unless  they  completely  repudiate  their  un- 
ion. I  don't  think  you  will  find  in  the  legislative 
statute  any  statute  on  the  part  of  Congress  to  destroy 

or  discourage  union  activities  by  supervision.  [152] 
***** 

Mr.  Brooks :  I  would  like  to  make  one  final  men- 
tion of  this  Cody  case.  As  I  said,  I  don't  want  to 
burden  this  record  now  with  these  arguments.  It 
should  be  noted  that  Section  10(c)  doesn't  say  that 
the  Board  is  prohibited  from  reinstating  any  em- 
ployee who  was  discharged  for  cause;  it  says  any 
individual,  uses  the  word  '^ individual." 

Now,  Mr.  Hackler  says  that  the  Act  eliminating 
supervisors  doesn't  effect  Mr.  Cody  as  an  individual. 
We  say  that  if  he  was  discharged  for  cause,  as  they 
admit  he  was  because  he  has  no  recourse,  then,  that 
is  for  cause.  Then  we  say  they  can't  order  him  rein- 
stated. He  says  they  are  not  asking  for  reinstatement ; 
they  are  asking  for  emplojrment.  I  believe  that  the 
word  ''reinstatement"  means  to  put  the  man  to  work 
again. 

Now,  I  would  like  to  inquire  through  the  Exam- 
iner, are  they  asking  for  any  back  pay  ? 

Mr.  Hackler:  Certainly,  and  I  might  say  ap- 
propos  that  the  use  of  that  word  "individual,"  while 
it  is  our  contention  that  the  unfair  labor  practice 
was  the  refusal  of  rank  and  file  employment  to  him 
is  a  matter  of  remedy,  the  Board  might,  in  my  judg- 
ment, at  least,  not  only  order  him  hired  as  a  rank  and 
file  worker,  but  under  that  section  might  properly, 
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if  they  deem  to  effectuate  the  policies  of  the  Act, 
actually  order  him  reiustated  to  the  supervisory  job 
as  a  matter  of  remedy  with  the  [155]  appropriate 
back  pay  order  in  either  instance,  not  because  he  was 
fired  from  the  supervisory  job,  but  to  remove  the 
effects  of  the  unfair  labor  practices  from  the  minds 
of  the  employees,  the  rank  and  file  employees,  as 
arising  from  the  refusal  to  hire  him  at  the  gate  as  a 
rank  and  filer,  a  clear  indication  to  them  that  imion 
activities — in  other  words,  to  restore  the  status  quo 
as  to  him  as  a  remedial  device  for  the  benefit  of  the 
rank  and  file  employees. 

Mr.  Brooks:  Then  when  Congress  removed  su- 
pervisory and  specifically  made  them  a  part  of  man- 
agement, the  whole  Act  of  Congress  was  a  farce.  [156] 
***** 

ALFRED  GEORGE  CODY 

a  witness  called  by  and  on  behalf  of  General  Counsel, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Purver) :  What  is  your  full  name, 
sir?  A.    Alfred  George  Cody. 

Q.    What  is  your  address  ? 

A.    2768  Main  Avenue,  Long  Beach,  California. 

Q.    Are  you  presently  employed? 

A.    Yes,  sir.  [195] 

Q.     By  whom? 

A.  By  the  Oil  Workers  International  Union,  Lo- 
cal 128. 

Q.  How  long  have  you  been  employed  by  Local 
128? 
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A.  Been  employed  off  and  on  since  November  22, 
1948. 

Q.     Did  you  ever  work  for  The  Texas  Company? 

A.     Yes,  sir. 

Q.  When  did  you  first  work  for  The  Texas  Com- 
pany? 

A.  Started  to  work  for  them  on  April  the  6th, 
1928. 

Q.    In  what  capacity?  A.    As  a  laborer. 

Q.  Did  you  have  any  other  jobs  with  The  Texas 
Company  ? 

A.  Yes,  sir.  I  had  many  jobs  in  the  Pipeline  Di- 
vision. 

Q.  Will  you  describe  them  to  us,  and  how  long 
you  were  on  each  one? 

A.  I  worked  in  the  labor  gang  something  like 
three  weeks,  and  was  promoted  to  pumper  No.  1; 
worked  in  that  capacity  at  different  stations  for  The 
Texas  Company,  in  the  LA  Basin  Area,  until  about 
1941,  at  which  time  I  took  a  leave  of  absence  to  serve 
as  an  International  representative  for  this  union. 

Q.    How  long?  A.    Eighteen  months. 

Q.     Then  did  you  go  back  to  The  Texas  Company  ? 

A.    Yes,  sir. 

Q.     In  what  capacity?  [196] 

A.    As  a  pumper. 

Trial  Examiner  Scharnikow:  Is  there  any  dif- 
ference between  a  pumper  and  a  pumper  No.  1  ? 

Q.  (By  Mr.  Purver) :  Mr.  Cody,  can  you  tell 
him? 
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A.  Yes,  they  have  classifications,  pumper  No.  1 
and  pumper  No.  2.  I  am  talking  about  pumper  No.  1. 

Trial  Examiner  Scharnikow:  When  you  came 
back  you  were  pumper  No.  1  again? 

The  Witness :    Yes. 

Q.  (By  Mr.  Purver)  :  Do  you  know  whether  the 
company  has  a  policy  of  making  an  award  of  any 
sort  after  twenty  years  of  service  ? 

A.  Yes.  They  award  you  with  a  20-year  service 
pin,  and  I  also  received  a  letter  from  the  vice-presi- 
dent of  The  Texas  Company  in  charge  of  refineries. 

Mr.  Purver:  I  ask  that  the  reporter  mark  for 
identification,  as  General  Counsel's  Exhibit  18,  what 
purports  to  be  a  copy  of  the  letter  referred  to  by 
the  witness. 

(The  document  referred  to  was  marked  Gen- 
eral Counsel's  Exhibit  No.  18  for  identification.) 

Mr.  Purver:  Will  the  parties  stipulate  that  that 
is  a  true  and  accurate  copy  thereof? 

Mr.  Brooks :  Mr.  Examiner,  I  am  unable,  for  lack 
of  knowledge,  to  stipulate  that  this  is  a  true  and  cor- 
rect copy  of  the  one  the  witness  received ;  but  I  will 
stipulate  it  is  [197]  the  practice  of  the  company  to 
write  this  kind  of  letters  when  the  employee  has  been 
with  the  company  for  twenty  years. 

Trial  Examiner  Scharnikow:  Do  you  accept  the 
stipulation  ? 

Mr.  Purver:  At  this  point  I  will  ask  the  reporter 
to  mark  the  original,  instead  of  the  copy. 
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Mr.  Brooks:  Is  that  stipulated,  that  it  is  the 
practice  of  the  company? 

Mr.  Purver:  To  send  letters;  but  not  exactly  the 
same  kind.  There  are  different  letters  sent  to  different 
people  after  twenty  years  of  service. 

Mr.  Brooks :  Letters  of  commendation,  signed  by 
the  appropriate  vice-president. 

Mr.  Purver:    Yes. 

Mark  this  the  same  number. 

(The  document  referred  to  was  marked  Gen- 
eral Counsel's  Exhibit  No.  18  for  identification.) 


*  *  *  *  * 


Q.  (By  Mr.  Purver)  :  I  hand  you  what  has  been 
marked  for  identification  as  General  Counsel's  Ex- 
hibit 18,  and  ask  you  if  that  is  the  original  that  you 
received  on  or  about  April  1,  1948  % 

A.     It  is.  [198] 

Mr.  Purver:  I  now  offer  in  evidence  General 
Counsel's  Exhibit  18. 

Trial  Examiner  Scharnikow:    Any  objection? 

Mr.  Brooks:    No  objection. 

Trial  Examiner  Scharnikow:  General  Counsel's 
Exhibit  18  is  admitted  in  evidence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  18  for  identification,  was 
received  in  evidence.)  [199] 
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GENERAL  COUNSEL'S  EXHIBIT    No.    18 

True  Copy 

The  Texas  Company 
135  E.  42nd  St.,  New  York  17,  N.  Y. 

M.  Halpern  April  1, 1948 

Vice  President 

Mr.  George  Cody 
2768  Maine  Avenue 
Long  Beach  6,  Calif. 

Dear  Mr.  Cody : 

I  am  pleased  to  note  that  you  will  complete  twenty 
years  of  continuous  service  with  The  Texas  Com- 
pany on  April  6th,  and  I  wish  to  offer  my  congratula- 
tions on  this  occasion. 

Management  sincerely  appreciates  your  long  serv- 
ice and  the  satisfactory  manner  in  which  you  have 
handled  your  assignments.  It  is  gratifying  to  learn 
from  Mr.  Dreyer  of  your  ability,  initiative  and  will- 
ingness to  always  satisfactorily  perform  all  work 
assigned.  Such  an  enviable  record  must  be  a  great 
source  of  personal  satisfaction  to  you. 

Trusting  that  you  will  enjoy  many  more  years 
with  us  and  with  kind  regards,  I  am 

Sincerely  yours, 

/s/    M.  Halpern,  Vice  President 

MH:MCK 

[Cancelled  Registered  Envelope  attached] :  Ad- 
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dressed  to  Mr.  C.  O.  Moore,  1708  Gardena,  Long 

Beach,  California.  Registered  No.  93745. 


Mr.  Purver :  I  now  ask  leave  to  substitute  a  copy 
thereof. 

Mr.  Brooks:    No  objection. 

Trial  Examiner  Scharnikow:  The  copy  may  be 
submitted  for  General  Counsel's  Exhibit  18,  as  Gen- 
eral Counsel's  Exhibit  18. 

I  have  something  that  may  be  helpful  on  this  prob- 
lem. Am  I  correct  in  my  understanding,  from  the 
pleadings  and  the  various  statements  of  coimsel,  that 
it  is  undisputed  that  this  man  was  discharged  on 
September  28,  1948,  because,  as  a  supervisor,  he 
either  absented  himself  from  work  during  the  strike 
or  actively  joined  in  the  strike  ?  Is  that  so  ? 

Mr.  Brooks:    Not  exactly  as  stated,  your  Honor. 

Mr.  Hackler:  We  concede  he  was  discharged — I 
assume  you  have  the  correct  date,  but  the  evidence 
will  show  the  circumstances  imder  which  he  was  dis- 
charged. 

Mr.  Brooks :  Yes.  It  was  that  he  was  discharged 
for  refusing  to  perform  work. 

Mr.  Hackler :  The  extent  of  our  stipulation  is  that 
he  was  discharged,  and  that  he  was  a  supervisor  when 
he  was  discharged. 

Rather  than  take  some  conclusionary  statement, 
like,  ''refusing  to  work,"  or  refusing  to  do  ''scrub 
work,"  I  prefer  that  the  evidence  describe  that. 

Mr.  Brooks :  Of  course,  we  will  stipulate  that  he 
was  [200]  a  good  employee  for  20  years,  if  that  is  the 
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purpose  of  this.  I  am  not  objecting  to  it.  But  it  may 
get  a  little  bit  burdensome  if  they  go  through  20  or 
21  years  of  service. 

Mr.  Hackler:  I  think  you  will  stipulate  he  was 
a  good  employee  as  far  as  you  were  concerned,  up  to 
the  occasion  he  was  discharged  ? 

Mr.  Brooks :  I  might  even  stipulate,  Mr.  Hackler, 
he  was  a  good  employee  after  that  time. 

Mr.  Hackler:  All  right,  let's  do  that.  So  stipu- 
lated. 

Trial  Examiner  Scharnikow:  Do  I  have  such  a 
stipulation  ? 

Mr.  Brooks :    No,  sir.  I  am  afraid  somebody  might 

draw  the  wrong  conclusion.  [201] 
***** 

Q.  (By  Mr.  Purver) :  What  is  the  job  that  you 
had  immediately  prior  to  the  time  that  you  received 
the  letter,  which  is  now  in  evidence  as  General  Coun- 
sel's  Exhibit  18? 

A.  It  was  assistant  district  foreman  of  the  Pacific 
Coast  Pipeline. 

Q.  When  were  you  made  assistant  district  fore- 
man of  the  Pacific  Coast  Pipeline? 

A.  My  job  was  made  effective  as  of  February  1st, 
the  pay  end  of  it. 

Q.     1948?  [202] 

A.  Yes.  But  the  time  I  went  on  the  job  physically 
was  on  February  15,  1948. 

Q.  And  what  was  the  job  you  had  immediately 
prior  thereto  ?  A.    A  field  ganger. 

Q.    How  long  did  you  have  that  job? 
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A.    About  two  years. 

Q.  As  assistant  foreman,  did  you  participate  in 
any  grievance  committees  ?  A.    No. 

Q.  Did  you  sit  in  on  any  grievance  committees 
after  you  were  notified  that  you  were  being  made 
assistant  foreman?  A.     No,  sir. 

Q.     And  now,  did  you  go  on  vacation  ? 

A.    Yes,  I  did. 

Q.     In  1948?  A.    Yes,  sir.  [203] 

Q.     Now,  what  time  of  the  year? 

A.  August  23,  1948,  to  and  including  August  12 
— or  September  12,  1948. 

Q.  When  you  came  back,  did  you  go  right  back 
to  your  job? 

A.  When  I  came  back  from  vacation,  I  called  Mr. 
Jones,  either  on  Thursday  or  Friday,  the  8th  or  9th, 
and  told  him  that  I  was  back  and  would  be  ready 
to  work  Monday.  He  told  me  that  there  was  some 
trouble.  I  asked  him  what  the  trouble  was,  and  he 
said  that  there  was  a  strike  on.  I  laughed  and  told 
him  it  looked  like  I  could  have  some  more  vacation. 

He  said  no,  that  the  company  had  a  pass  for  me 
and  that  I  could  come  back  to  work  Monday. 

Mr.  Purver:  At  this  time  I  would  like  to  ask 
the  reporter  to  mark  for  identification  as  General 
Counsel's  Exhibit  19  a  little  document. 

(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  19 
for  identification.) 


98  The  Texas  Company  vs, 

(Testimony  of  Alfred  George  Cody.) 

Q.  (By  Mr.  Purver) :  I  will  ask  you,  Mr.  Cody, 
what  this  is. 

A.  This  is  a  pass  that  was  brought  to  my  house 
by  Mr.  Letson. 

Q.    Who  is  Mr.  Letson'? 

A.  He  is  district  foreman,  was  the  district 
foreman  directly  over  me,  was  brought  to  my  house 
and  given  to  my  wife,  and  on  Saturday,  I  believe, 
either  Friday  or  Saturday,  September  10  or  11,  I 
am  not  too  sure. 

Mr.  Purver:  I  now  offer  in  evidence  General 
Counsel's  [204]  Exhibit  19. 

Mr.  Brooks:    May  we  see  it? 

Mr.  Purver:    Please. 

Mr.  Brooks:    Did  you  offer  that? 

Mr.  Purver:    I  am  offering  it  now,  yes. 

Mr.  Brooks:    We  have  no  objection. 

Trial  Examiner  Scharnikow:  General  Counsel's 
Exhibit  No.  19  is  admitted  in  evidence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  19  for  identification  was 
received  in  evidence.) 

GENERAL  COUNSEL  EXHIBIT  No.  19 

PICKET  LINE  PASS 

Date  Sept.  6,  1948 

Long  Beach  Local  128,  O.W.I.U.-CIO 

Pass  G.  Cody  through  picket  line  from  Sept.  13 

to 

Signed    Herbert  S.  Bean 
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Q.  (By  Mr.  Purver) :  Was  that  pass  ever  re- 
voked ? 

A.     No,  sir,  not  to  my  knowledge. 

Q.     Or  called  in  ?  A.     Not  to  my  knowledge. 

Q.     You  still  have  it,  in  other  words'? 

A.    Yes,  sir. 

Q.  Mr.  Cody,  you  started  working  for  The  Texas 
Company  over  20  years  ago*?  A.    Yes,  sir. 

Q.     Did  you  ever  join  a  union  ? 

A.    Yes,  I  first  joined  the  Employees  Association. 

Q.    When  was  that?  A.     In  1933. 

Q.     Did  you  hold  any  office  in  it? 

A.    Yes,  sir.  [205] 

Q.    What  office? 

A.  Chairman  of  the  Workmen's  Committee  in 
The  Texas  Company,  Pipeline  Division. 

Q.    For  the  Employees  Association  ? 

A.    Yes,  sir. 
#  *  »  *  * 

Mr.  Hackler:  Can  it  be  stipulated  that  it  was  a 
labor  organization? 

Mr.  Brooks :  We  will  stipulate  that  it  was  a  labor 
organization  as  defined  by  the  National  Labor  Rela- 
tions Act  of  1935.  However,  that  act  was  not  in  ex- 
istence in  1933. 

Mr.  Purver :  That  is  the  reason  for  the  question. 
He  didn't  say  there  was  a  labor  organization. 

Mr.  Brooks :  If  the  National  Labor  Relations  Act 
had  been  in  effect  in  1933  as  it  was  until  1947,  I  as- 
sume he  would  have  been  a  member  of  a  labor  or- 
ganization. We  will  stipulate  [206]  to  that. 
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Mr.  Purver:    So  stipulated. 

Q.  (By  Mr.  Purver) :  As  such  an  official  of  the 
association,  did  you  come  in  contact  and  deal  with 
members  of  management?  A.    Yes,  sir. 

Q.    When  did  you  join  the  Oil  Worker's  Union? 

A.     1934. 

Q.     Did  you  notify  the  company  of  that  ? 

A.    I  didn't  see  any  reason  to. 

Mr.  Brooks :  I  move  to  strike  the  answer  as  non- 
responsive. 

Trial  Examiner  Scharnikow:  I  will  strike  the 
answer. 

Let  me  ask  the  question  now.  Did  you  notify  the 
company?  Did  you  or  did  you  not? 

The  Witness:  Well,  in  this  way,  there  was  a 
meeting  in  the — trying  to  think  of  the  name  of  the 
hotel. 

Mr.  Brooks:    What  did  you  say,  Mr.  Cody? 

Trial  Examiner  Scharnikow:  He  is  trying  to 
think  of  the  name  of  the  hotel. 

The  Witness:  I  can't  think  of  it.  It  was  in  Long 
Beach.  At  the  time  management  was  there  and  a 
group  of  employees,  and  I  asked  management  if  there 
was  any  objections,  Mr.  Holmes  was,  I  believe,  then 
the  top  guy  in  the  manufacturing  end,  if  there  was 
any  objections  to  a  person  belonging  to  the  Oil  Work- 
ers Union  and  being  a  member  of  this  committee. 
He  said  there  were  no  objections.  [207] 

Mr.  Brooks:  Mr.  Examiner,  I  hate  to  interrupt, 
but  so  we  can  have  him  identified,  at  this  time  could 
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we  ask  the  witness  who  Mr.  Holmes  was?  He  said 

Mr.  Holmes  said  that. 

Trial  Examiner  Scharnikow:  Yes.  He  said  he 
was  the  top  production  man  at  the  time. 

The  Witness:    No,  manufacturing. 

Trial  Examiner  Scharnikow :  Top  manufacturing 
man. 

Mr.  Brooks:  All  right.  I  didn't  hear  that.  I  am 
sorry. 

Q.  (By  Mr.  Purver) :  When  did  you  take  time 
out  to  act  for  the  Oil  Workers  Union? 

A.     You  mean  my  first  leave  of  absence? 

Q.    Yes,  sir. 

A.  It  started  some  time  in  1941  and  I  came  back 
to  work  in  time  to  take  a  vacation  before  the  first 
of  1943. 

Q.    Did  you  take  any  other  leaves  of  absence? 

A.  Only  to  attend  conventions  and  things  of  that 
sort,  no  long  periods. 

Q.  Now,  where  did  you  work  for  The  Texas 
Company,  what  area? 

A.    What  is  known  generally  as  the  L.  A.  Basin 

Area.  [208] 
***** 

Q.  (By  Mr.  Purver) :  When  was  the  last  time, 
Mr.  Cody,  that  you  took  leave  to  attend  to  union 
business  ? 

A.  In  August,  1947,  to  attend  the  Oil  Workers 
Convention  in  Kansas  City. 

Q.  Now,  will  you  describe  how  you  came  back 
from  vacation,  tell  me  what  was  your  first  assign- 
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ment  after  you  returned  from  your  vacation  in  1948, 

in  September? 

A.  I  returned,  as  stated,  called  up,  and  Mr.  Jones 
told  me  about  the  strike,  and  told  me  that  he  had 
a  pass  for  me  and  had  sent  that  pass  over  to  the 
house.  During  vacation  times  the  company  takes  the 
car  away  from  you  that  they  furnish  you,  and  he 
told  me  I  could  come  into  the  refinery  and  pick  up 
both  the  pass  and  the  car. 

I  told  him  I  didn't  want  to  do  that,  that  I  thought 
he  should  bring  it  out  to  me,  and  they  did.  They  de- 
livered my  car  out  to  Los  Alamitos  headquarters  of 
the  pipeline  and  sent  Mr.  Letson  over  to  my  house 
with  the  pass. 

Q.  Do  you  know  of  your  own  knowledge  how  the 
company  acquired  that  pass? 

A.  No,  the  only  thing  I  know  is  what  happened 
in  the  past,  and  I  imagine  that  is  the  same  thing  that 
happened  this  time,  but  I  don't  know  that. 

Mr.  Purver :  Can  we  stipulate  as  to  how  the  pass 
system  was  set  up? 

Mr.  Brooks:  In  the  refining  department,  pipe- 
line [217]  division? 

Mr.  Purver:    Yes. 

Mr.  Brooks:    We  can  try. 

Trial  Examiner  Scharnikow:     Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Scharnikow:    On  the  record. 
Mr.  Brooks :    Mr.  Examiner,  I  will  state  the  situa- 
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tion  with  respect  to  the  passes,  as  I  understand  it  to 

have  been  at  that  time. 

Shortly  after  the  strike  began  the  union,  through 
the  local  workmen's  committee  for  the  respective 
locations,  worked  out  with  the  local  management  an 
arrangement  whereby  passes  would  be  made  out  and 
signed  by  the  local  workmen's  committee,  a  mem- 
ber of  the  local  workmen's  committee,  to  individuals, 
which  passes  would  permit  the  individuals  to  come 
through  the  picket  line  without  any  kind  of  ques- 
tion on  the  part  of  the  pickets  or  the  union. 

Mr.  Hackler:  As  far  as  I  know  that  is  correct. 
I  can't  say  for  certain  whether  in  each  instance  in 
each  bargaining  unit  that  arrangement  was  made  after 
12:01  midnight  of  the  4th,  or  whether  in  some  in- 
stances such  an  arrangement  had  been  arrived  at 
with  the  local  management  or  by  somebody  before 
that,  prior  to  the  actual  appearance  of  the  pickets. 

Mr.  Brooks:    I  accept  that  exception. 

Mr.  Purver:    So  stipulated.  [218] 

Trial  Examiner  Scharnikow :  Just  so  that  I  under- 
stand it,  Mr.  Cody,  your  last  leave  of  absence  on 
union  business  was  in  August,  1947,  for  the  Kansas 
City  Convention? 

The  Witness:    Yes,  sir. 

Trial  Examiner  Scharnikow:  Then  you  went  on 
and  you  testified  about  getting  a  pass  and  having 
your  company  car  delivered  to  your  home.  Was  that 
in  September  of  1948  or  '47? 

The  Witness:    September,  1948. 


104  The  Texas  Company  vs. 

(Testimony  of  Alfred  George  Cody.) 

Mr.  Purver:  You  see,  the  witness  early  in  1948 
became  a  supervisory  employee. 

Trial  Examiner  Scharnikow:  I  just  thought  the 
witness  had  slipped  in  the  year  he  gave,  that  is  all. 
Incidental  1 3%  if  I  may 

Mr.  Purver:    Please. 

Trial  Examiner  Scharnikow :  In  September,  1948, 
what  plant  were  you  working  at  as  a  supervisory 
employee  ? 

The  Witness:    Pipeline  division. 

Trial  Examiner  Scharnikow:  Pipeline  division, 
and  where  is  that? 

The  Witness:  The  headquarters  for  the  pipeline 
division  is  L.  A.  Works  Refinery,  just  east  of  Alame- 
da Boulevard  on  Highway  101= 

Trial  Examiner  Scharnikow :  Will  you  show  that 
to  me  on  General  Counsel's  Exhibit  20,  please? 
That  is  in 

The  Witness:    That  is  in  Wilmington.  [219] 

Trial  Examiner  Scharnikow :  That  is  included  at 
least  within  the  Signal  Hill  Headquarters  as  shown 
on  this  map,  is  it? 

The  Witness:  No,  it  is  over  in  here.  Here  it  is, 
right  here. 

Trial  Examiner  Scharnikow:  Did  you  work  out 
of  the  Signal  Hill  Headquarters? 

The  Witness:  No,  I  worked  out  of  the  L.  A. 
Works  Refinery. 

Mr.  Brooks :  The  refinery  is  not  indicated  on  the 
map. 

The  Witness :    Yes,  it  is. 
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Mr;  Brooks:  The  L.  A.  Works  is  the  refinery, 
and  is  not  included  in  this  proceeding. 

The  Witness:  They  have  it  marked  here  "Texas 
Company  Refinery." 

Mr.  Brooks :  Oh,  I  am  sorry.  Maybe  it  does  show 
that. 

Mr.  Hackler:    It  is  not  one  of  the  red  marks. 

Mr.  Brooks :  That  is  right.  It  is  not  one  of  the  red 
marks.  It  is  shown  just  northeast  of  Wilmington. 

Trial  Examiner  Scharnikow:  It  is  shown  just 
southwest  of  the  Signal  Hill  Headquarters  and  just 
northeast  of  Wilmington,  is  that  correct? 

Mr.  Avery:    That  is  right. 

Trial  Examiner  Scharnikow:  And  were  the  em- 
ployees whom  you  supervised  in  one  of  the  units 
covered  by  the  union  contract*? 

The  Witness:    Yes.  [220] 

Trial  Examiner  Scharnikow:  And  which  of  the 
three  contracts,  General  Counsel's  Exhibits  2,  3 
and  4? 

The  Witness :    None  of  these. 

Trial  Examiner  Scharnikow:  None  of  those.  All 
right.  If  I  may,  maybe  you  can  answer  this  question 
for  me :  Were  the  employees  supervised  by  this  man 
in  the  imit,  in  the  refining  unit  covered  by  that 
stipulation  ? 

Mr.  Hacklei":    l^hey  werci 

Trial  Examiner  Scharnikow:  Can  we  stipulate 
on  that? 

Mr.  Bi^ooks:    YeS^  sii'; 

Q.  (By  Mr.  Purver) :     You  then  received  your 


106  The  Texas  Company  vs. 

(Testimony  of  Alfred  George  Cody.) 

pass  and  the  automobile  at  the  same  time,  is  that  it? 

A.  One  one  day,  and  went  out  and  picked  up 
the  car  the  next  day. 

Q.    What  was  the  job  you  were  assigned  to? 

A.     I  was  told  to  do  patrol  work. 

Trial  Examiner  Scharnikow :   What  kind  of  work  ? 

The  Witness:  Patrol  work.  That  meant  to  ride 
the  lines  and  check  the  various  pump  stations  in 
the  L.  A.  Basin  area,  to  work  from  12:00  midnight 
imtil  8:00  a.m.  At  that  time  I  would  be  relieved  by 
another  person  at  Los  Alamitos  headquarters. 

Q.  (By  Mr.  Purver)  :  Had  you  done  that  sort  of 
work  before?  A.    No,  sir. 

Q.  What  work  had  you  done  before  as  a  super- 
visor? [221] 

A.  My  general  work  was  to  make  schedules  for 
the  various  operations,  such  as  the  pump  stations, 
field  gangers,  break  in  people  on  various  jobs  in  the 
pipeline  division  from  the  line-riding  job  to  the  field- 
gauging  jobs.  I  broke  them  in  with  other  employees 
and  checked  to  see  that  their  work  was  progressing, 
and  that  was  the  line  of  my  work. 

Q.  Now,  had  you  done  various  sorts  of  jobs 
within  the  pipeline  division  prior  to  your  being 
made  a  supervisor?  A.    Yes,  sir. 

Q.  In  the  course  of  those  years,  ever  been  as- 
signed to  patrol  pipeline?  A.    No,  sir. 

Q.    Either  as  supervisor  or  nonsupervisor  ? 

A.  No,  sir,  only  partially  as  a  gauger.  It  is  part 
of  the  ganger's  duty  to  look  after  the  lines  in  his 
area. 
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Q.     That  is,  as  a  nonsupervisory  employee? 

A.     Yes,  sir. 

Q.  Did  you  perform  the  assignment  given  to 
you  of  patrolling  the  pipelines  ?  A.     I  did. 

Q.     For  how  long?  A.    Until  I  was  canned. 

Trial  Examiner  Scharnikow:    Until  what? 

The  Witness:    Until  I  was  discharged. 

Q.  (By  Mr.  Purver)  :  Describe  the  circumstances 
of  your  [222]  discharge? 

A.  The  first  week  I  didn't  have  any — the  week 
that  I  was  working  from  12:00  midnight  until  8:00 
a.m.  there  didn't  anything  happen.  The  next  week 
I  was  scheduled  on  from  8:00  to  4:00,  that  is,  8:00 
a.m.  to  4  p.m.,  Monday  through  Thursday,  and  Fri- 
day afternoon  I  was  scheduled  to  work  4:00  p.m.  to 
12 :00  midnight.  On  Tuesday  of  that  week  there  was 
some  strappings,  that  is,  measurements  on  tanks  that 
were  to  be  delivered  to  some  parts. 

The  next  day  there  were  some  run  tickets  that 
were  to  be  delivered  to  some  parts,  and  I  was  not 
asked  directly  to  take  them;  they  were  put  on  my 
desk  and  I  just  forgot  to  take  them. 

On  Thursday  of  that  week,  Thursday  afternoon, 
around  quitting  time  I  had  a  little  bit  of  time  left 
and  was  covering  a  very  bad  strip  of  road  that  our 
main  pipeline  ran  along  on  29th  and  California,  and 
there  was  an  accident  between  a  Long  Beach  police- 
man who  was  off  duty  and  the  car  that  I  was  driving, 
or  the  company  car. 

I  was  taken  to  the  hospital  and  determined  that 
there  wasn't  any  fracture,  and  reported  the  next 
afternoon  for  work  as  scheduled.  Mr.  Jones  then  gave 
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me  Saturday,  Sunday,  Monday  and  Tuesday  off. 

Q.  May  I  interrupt  you  to  ask  you  who  Mr. 
Jones  was? 

A.  Mr.  Jones  is  the  assistant  superintendent,  and 
I  was  [223]  home  during  this  time  nursing  this 
shoulder,  and  received  a  telephone  call  Monday  to 
report  at  noon  to  Mr.  Jones. 

Q.  What  Monday  is  that*?  What  date  is  that? 
Can  you  fix  that  date? 

A.  The  date  was  Monday  the  27th,  then  I  was 
to  come  back  on  Tuesday  at  noon  of  the  28th. 

Q.     Go  ahead. 

A.  I  didn't  know  exactly  what  I  was  being  called 
in  for,  didn't  know  whether  it  had  something  to  do 
with  the  accident  or  some  other  things,  but  when  I  got 
in  there  and  got  in  Mr.  Jones'  office,  I  got  in  early, 
he  told  me  that  the  company  had  changed  their  mind 
now,  that  they  were  going  to  start  up  operations, 
that  they  were  going  to  put  the  employees  on  12 
hours  a  day  six  days  a  week  and  pay  them  time  and 
a  half  for  32  hours,  and  said  that  we  were  going 
to  begin  riding  now  in  pairs,  and  he  assigned  another 
man  to  go  with  me,  and  I  have  been  trying  for  three 
weeks  to  think  of  the  guy's  name. 

He  was  a  junior  engineer  who  worked  for  the  com- 
pany, and  I  can't  place  his  name. 

He  told  me  the  job  that  he  wanted  me  to  do  was 
to  go  over  to  the  Yorba  Linda  pumping  station  and 
gauge  and  sample  the  tanks — there  are  three  of  them 
— and  get  that  station  prepared  to  run. 

I  went  into  a  great  length  to  tell  him  that  I  had 
been  a  member  of  this  union  for  years  and  years, 
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that  they  knew  that  [224]  I  had  served  on  the  work- 
men's committee  for  or  as  a  representative  of  the 
employees  ever  since  1933,  with  the  exceptions  of 
the  times  that  I  was  on  leaves  of  absence  as  an  inter- 
national representative  for  this  miion,  told  them 
that  I  had  also  served  on  a  committee  in  the  Harbor 
where  the  Commie  element  during  certain  periods 
were  very  bad,  told  them  that  I  had  worked  very 
hard  in  this  miion,  to  keep  this  kind  of  thing  out 
of  our  union,  told  them  also  that  I  had  built  a  room 
on  the  back  of  my  house  and  had  paid  cash  for  it 
and  I  didn't  have  too  much  dough. 

By  about  the  time  I  got  through  telling  Mr.  Jones 
all  of  this,  Mr.  Dreyer,  who  was  walking  through  the 
hall  of  the  office 

Q.    Who? 

A.  Mr.  Dreyer,  the  superintendent,  was  walking 
by,  and  Mr.  Jones  waved  him  in.  He  told  Mr.  Dreyer 
that  George  didn't  see  fit  to  do  the  work  that  he 
assigned,  and  he  wanted  to  know  what  he  was  going 
to  do  about  it. 

Q.    By  George  you  are  referring  to  yourself? 

A.     That  is  right. 

Mr.  Brooks:  We  will  stipulate  Mr.  Dreyer  is  E. 
L.  Dreyer. 

Mr.  Purver:    So  stipulated. 

Mr.  Brooks:  And  Mr.  Jones  who  has  been  re^ 
ferred  to  is  F.  A.  Jones. 

The  Witness:  I  went  through  about  the  same 
conversation  with  Mr.  Dreyer  in  Mr.  Jones'  presence 
as  I  had  with  Mr.  Jones.  He  told  me  that  that  was  the 


110  The  Texas  Company  vs. 

(Testimony  of  Alfred  George  Cody.) 
assignment  that  I  had  to  do.  I  [225]  asked  him  if  I 
couldn't  haul  this  other  person  and  let  him  do  the 
work,  and  he  said  no,  that  wouldn't  be  fair,  to  send 
the  guy  in  Long  Beach  to  do  the  work  and  not  the 
other;  if  I  couldn't  do  the  work  that  they  would 
have  to  discharge  me. 

I  told  him  that  he  would  have  to  give  the  order, 
and  he  did,  and  I  refused  to  do  work  back  of  the 
picket  line. 

Mr.  Jones 

Q.  (By  Mr.  Purver) :  Just  a  moment,  please. 
Who  normally  did  the  gauging  and  sampling  work 
that  you  were  asked  to  do? 

A.     In  this  particular  instance,  the  pumpers  No.  1. 

Q.    A  category  covered  by  the  contract? 

A.    Yes,  sir. 

Q.  Work  done  by  nonsupervisory  employees,  in 
other  words  ?  A.    Yes,  sir. 

Mr.  Purver:  I  think  it  would  be  well  to  clarify 
the  record  by  saying  that  at  that  time  there  was  a 
contract,  but  that  contract  is  not  in  evidence  and  we 
do  not  intend  to  put  it  in  evidence  at  this  time. 

Mr.  Brooks :    That  is  correct.  [226] 

Mr.  Brooks:  To  maintain  my  absolute  honesty, 
Mr.  Examiner,  the  contract  had  expired  on  that  par- 
ticular date,  but  there  was  a  contract  that  had  ex- 
pired  

Mr.  Purver :    That  had  been  covered  prior  to  that. 

Mr.  Brooks:    Yes.    You  know  me. 

Mr.  Purver :  With  that  understanding,  I  rephrase 
my  statement. 
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Q.  (By  Mr.  Purver) :  Mr.  Cody,  in  the  course 
of  your  conversation  you  just  described  at  some 
length,  you  described  what  you  told  Mr.  Jones  as 
to  your  activity  in  the  union  ?  A.    Yes,  sir. 

Q.  Now,  you  have  merely  testified  so  far  as  to 
what  he  told  you.  Now,  are  the  things  that  you  told 
him  the  things  you  actually  did  and  activities  in 
which  you  actually  took  part  ?  A.    Yes,  sir. 

Q.     Now,  will  you  go  on? 

A.  As  Mr.  Dreyer  left  the  office,  Mr.  Jones  fol- 
lowed him  out  and  told  me  to  set  there  a  few  minutes. 

First,  I  should  say  Mr.  Jones  asked  Mr.  Dreyer 
what  he  meant  by  that. 

Q.    Tell  me,  what  time  of  the  day  was  this? 

A.     This  was  around  noon. 

Mr.  Dreyer  said  that  *'He,"  meaning  me,  would 
have  [227]  to  take  his  chances  along  with  the  rest 
of  the  strikers;  and  he  turned  to  walk  away,  and 
I  thanked  him,  after  21  years  of  service. 

Mr.  Dreyer  walked  out,  and  Mr.  Jones  followed 
him.  As  he  left,  he  told  me  to  wait  a  few  minutes, 
and  came  back  in  and  told  me  if  I  would  wait  at  the 
office  until  4:30  they  would  have  my  time  made  out 
in  full. 

I  told  him  I  was  discharged  at  that  time.  If  they 
didn't  trust  me  to  drive  the  car  home,  they  could  get 
someone  to  take  me  home.  At  that  time  they  got 
Richard  Hight  to  drive  me  home. 

Q.  Mr.  Cody,  I  hand  you  what  is  in  evidence  as 
General  Counsel's  Exhibit  2,  and  ask  you  whether 
that  represents,  on  page  37,  the  written  name,  signed 
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** George  Cody,  Chairman,  Negotiating  Committee," 

represents  your  signatured  A.    Yes,  sir. 

Q.    Did  you  take  part  in  those  negotiations? 

A.    All  of  them. 

Q.  All  of  them,  you  mean,  covering  what  con- 
tract, sir? 

A.  All  of  them  covering  all  the  contracts  for  that 
year. 

Q.    That  was  the  year  of  1947  ?  A.    Yes,  sir. 

Q.  You  have  now  brought  us  home,  Mr.  Cody; 
is  that  correct  ?  You  then  went  home  that  afternoon, 
is  that  correct? 

A.    Went  home  and  told  my  wife  I  had  been  dis- 
charged. [228] 
***** 

Trial  Examiner  Scharnikow:  I  will  overrule  the 
objection,  Mr.  Brooks,  and  admit  General  Counsel's 
Exhibit  22  in  evidence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  22  for  identification  was 
received  in  evidence.)  [240] 

GENERAL  COUNSEL'S  EXHIBIT  No.  22 

Constitution  and  By-Laws  of  the  Oil  Workers 
International  Union — 1949 
***** 

Withdrawal  Cards 
Section  5.  When  a  member  leaves  the  jurisdiction 
of  the  International  Union  he  may  take  a  withdrawal 
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card  providing  he  has  paid  all  fines,  assessments, 
and  dues  for  the  current  month  in  which  the  request 
for  withdrawal  card  is  made. 

When  a  member  in  good  standing  is  promoted  to 
a  position  outside  the  jurisdiction  of  the  Local  col- 
lective bargaining  unit  in  effect  at  the  plant  where 
he  is  working  (this  does  not  mean  outside  the  juris- 
diction of  a  local  agreement  in  effect  at  a  plant  only, 
but  all  employees  effected  and  within  the  bargaining 
agency)  he  will  be  issued  an  honorable  withdrawal 
card  upon  request,  provided  he  has  paid  dues,  all  fines, 
assessments,  and  Dues  for  the  current  month  in 
which  the  request  is  made. 

Any  member  holding  a  withdrawal  card  who  again 
resumes  work  within  the  jurisdiction  of  the  Interna- 
tional Union  shall  pay  the  current  month's  dues  to 
the  Local  in  whose  jurisdiction  he  is  employed.  A 
member  depositing  withdrawal  card  with  a  Local 
Union  may  be  accepted  upon  receiving  a  majority 
vote  of  members  present  at  a  regular  meeting. 

Any  member  who  fails  to  deposit  his  withdrawal 
card  within  ten  (10)  days  after  resuming  work,  with 
the  Secretary  of  the  Local  shall  be  subject  to  revoca- 
tion of  such  withdrawal  card  and  his  membership 
shall  be  subject  to  reinstatement  rules  as  provided 
in  the  Local  By-Laws  as  if  no  withdrawal  card  had 

been  issued. 
»  *  *  *  * 

Mr.  Hackler :  I  wish  to  show,  and  I  am  not  argu- 
ing all  my  inferences  in  connection  with  a  routine 
offer  of  documents,  clearly  that  the  man  at  the  time 
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he  took  the  supervisory  job — and  we  hope  to  show 
that  all  times  after  that  the  policy  of  this  company 
as  reduced  to  writing  in  two  collective  bargaining 
agreements,  and  quite  aside  from  those  agreements, 
the  hiatus  period  between  them,  that  it  had  a  policy 
that  men  promoted  to  supervisory  status,  who,  for 
any  reason,  didn't  do  the  job  to  the  satisfaction  of 
management,  had  a  right  to  demotion,  to  their 
former  job,  with  full  seniority,  including  the  senior- 
ity time  when  they  were  in  the  supervisory  category. 

With  reference  to  the  withdrawal  cards,  we  will 
show  by  the  Constitution  the  practice,  and  these  con- 
tracts, that  it  was  the  practice  for  these  men  to  take 
withdrawal  cards  and  reinstate  their  full  member- 
ship if  they  went  back  down.  Do  you  say  that  that 
doesn't  have  anything  to  do  with  motivation  based 
on  the  situation  this  man  testified  to  yesterday,  and 
that  that  motivation  won't  carry  over  into  the  re- 
fusal of  employment  later  at  the  gate  ?  I  understand 
it  will  be  argued  from  the  respondent's  standpoint 
that  it  wasn't  because  he  was  a  strong  man  and  sup- 
ported the  strike  that  they  were  motivated,  but  ''We 
just  don't  like  disobedient  people  around." 

That  will  be  argued  ad  nauseam  in  this  case,  and 
that  there  was  another  route  this  company  could 
have  followed  if  it  had  been  worried  about  union 
activities. 

We  have  not  changed  the  theory  of  the  Complaint 
in  any  respect.  We  feel  that  we  ought  to  be  able  to 
show  evidence  on  this  motive  issue,  and  as  I  have 
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said  before,  as  to  any  of  these  documents,  if  the 
questioning  of  the  witnesses  shows  that  these  are 
not  material,  not  relevant,  or  not  entitled  to  any 
weight,  or  that  the  inferences  that  we  have  that  are 
unwarranted,  nobody  is  hurt. 

Trial  Examiner  Scharnikow:  I  think  we  ought 
to  consider  General  Counsel's  Exhibit  No.  24. 

Mr.  Brooks:  May  I  make  one  observation  with 
respect  to  the  last  comments  of  Mr.  Hackler?  He 
stated  that  the  company  should  have  demoted  the 
man.  If  we  violated  the  law  there,  that  is  not  charged 
in  the  Complaint.  The  first  date  on  which  we  are 
alleged  to  have  violated  the  law  with  respect  to  Cody 
is  November  16th. 

Now,  if  they  are  charging  here  that,  we  are  be- 
ginning to  get  somewhere,  I  see  now  what  his  pur- 
pose is  here,  but  I  say  [252]  that  that  is  beyond  the 
Complaint. 
Mr.  Hackler:     I  think  my  statement  was  clear 

that  there  isn't  any  charge 

Trial  Examiner  Scharnikow:  We  started  to  con- 
sider Exhibits  22,  23  and  24  separately.  What  about 
24? 

Mr.  Hackler:  Exhibit  24,  Mr.  Examiner,  the  re- 
levant portion  of  that  is  Article  7  and  the  chart  in 
the  back  of  the  book.  Article  7  provides  the  effect 
of  seniority  on  promotion.  It  clearly  shows,  it  does 
in  the  document  and  we  intend  to  tie  it  down  by 
evidence,  that  contract  is  now  in  force. 

If  the  Board  ordered  this  man  reinstated  or  put 
on  a  job  in  a  non-supervisory  category  with  his 
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seniority  accumulated  with  this  company,  the  argu- 
ment has  been  advanced  here  that  he  would  auto- 
matically progress  up  and  be  a  supervisor  again,  so 
that  we  are  attempting  to  do  indirectly  what,  in  Mr. 
Brooks'  view,  we  couldn't  do  directly,  namely,  re- 
instate the  man  as  a  supervisor. 

That  contract  now  in  force  indicates  what  effect 
putting  this  man  on  a  non-supervisory  job  would 
have  and  the  effect  of  it  would  be  that  his  line  of 
promotional  progression  shown  by  the  chart  on  the 
last  page  stopped  short  of  supervisory  status. 

Mr.  Brooks:  Mr.  Examiner,  in  the  first  place, 
counsel  has  misquoted.  We  have  made  no  contention 
that  if  this  witness  [253]  is  ordered  employed,  as  the 
Complaint  says,  that  he  would  automatically  go  up 
to  a  supervisor  by  the  practices  or  by  the  contract 
or  by  anything  else  that  the  company  follows. 

We  argued  that  the  Board,  the  General  Counsel, 
was  seeking  to  do  indirectly  what  is  prohibited,  what 
it  is  prohibited  from  doing  directly,  in  that  counsel 
for  the  General  Counsel  stated  that  they  were  seek- 
ing the  man's  employment  as  a  new  employee,  and 
he  was  answering  my  argument  that  10-C  said  you 
cannot  reinstate  him. 

Now,  if  this  man  is  employed  pursuant  to  the  order 
of  the  Board,  it  is  our  position  that  he  would  go  in 
as  a  brand  new  employee  just  like  we  had  never  seen 
him  before.  I  would  like  to  ask  in  that  connection 
to  determine  whether  further  objection  on  the  ma- 
teriality of  this  document,  whether  counsel  is  con- 
tending that  the  remedy  should  be  an  order  of  employ- 
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ment  with  all  of  his  past  seniority  or  past  service 

credits. 

Mr.  Hackler :  I  think  I  straightened  that  out  yes- 
terday. In  our  view,  the  company  on  the  date  of 
November  16th,  or  whenever  it  was,  was  under  an 
obligation  to  employ  this  man  as  a  new  employee 
at  the  gate,  or  the  Phelps-Dodge  theory.  Having  re- 
fused to  do  so,  as  to  what  will  remedy  that  refusal 
is  up  to  the  Board,  of  course.  As  far  as  remedy,  that 
is,  removing  the  effects  of  that  refusal,  it  might  be 
the  Board  would  say  to  completely  remedy  it  [254] 
in  the  minds  of  the  employees,  the  remedy  would 
go  beyond  what  the  obligation  was  on  the  day  he 
appeared  there  and  was  ordered  put  on  the  job  with 
his  seniority.  I  don't  maintain  there  was  obligation 
to  take  him  that  day  with  his  twenty  some  years 
seniority. 

Trial  Examiner  Scharnikow:  What  Mr.  Brooks 
put  to  you  is  whether  or  not  when  he  appeared  and 
asked  for  employment  on  November  16th,  whether 
or  not  the  company  should  have  regarded  him  as  an 
applicant. 

Mr.  Hackler:    That's  right. 

Trial  Examiner  Scharnikow:  With  seniority 
rights.  Am  I  putting  this  fairly,  Mr.  Brooks? 

Mr.  Brooks:  That  is  one  of  the  questions  in  my 
mind. 

Trial  Examiner  Scharnikow:    Let's  get  that  first. 

Mr.  Brooks :  Whether  or  not  the  company  at  that 
time  was  obligated  in  the  counsel's  mind  to  hire  the 
man  and  give  him  credit  for  his  past  ser^dce.  That 
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is  the  first  question,  whether  the  company  was  ob- 
ligated. 

Trial  Examiner  Scharnikow:  It  is  possible  that 
Mr.  Hackler  may  argue  that  the  right  of  this  man 
of  employment  was  bulwarked  by  his  seniority  rights 
by  past  contracts  as  contained  in  General  Counsel's 
Exhibit  No.  24.  Is  that  your  position*? 

Mr.  Hackler:  Well,  not  in  exactly  those  words. 
I  contend,  and  I  think  it  is  reasonably  simple,  that 
this  company  [255]  had  a  duty  to  employ  this  man 
at  or  about  the  time  he  applied  for  a  non-supervisory 
job. 

Now,  Mr.  Brooks  tells  me,  *'do  I  go  further"?  Do 
I  go  further  and  say  he  had  some  further  duty  to 
accord  him  his  seniority  rights  at  the  gate  ?  I  say  no. 
Had  the  company  hired  him  that  day  and  put  him 
on  the  job  as  they  would  a  stranger,  there  would 
have  been  no  unfair  labor  practice  in  my  view.  At 
least,  this  proceeding  wouldn't  be  here.  He  wants  me 
to  go  ahead  further  and  say  in  remedying  that  ac- 
tivity that  the  Board  should  not  do  more  than  order 
the  company  to  do  that,  and  not  go  further  and  cor- 
rect his  seniority.  The  two  are  distinct. 

Trial  Examiner  Scharnikow :  You  pointed  out  in 
General  Counsel's  Exhibit  23  for  identification  that 
there  is  a  provision  to  the  effect  that  a  supervisor 
proving  incapable  of  performing  the  supervisory 
duties  is  entitled  to  go  back  and  take  a  rank  and  file 
job  with  his  seniority. 

Now,  the  question  put  by  Mr.  Brooks,  so  far  as  I 
see  it,  is  whether  or  not  you  contend  that  when  this 
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man,  having  been  discharged  as  a  supervisor  in  Sep- 
tember, came  back  in  November  and  asked  for  em- 
ployment as  a  rank  and  file  employee  he  was  entitled 
not  only  to  the  considerations  given  to  a  completely 
new  applicant  for  employment,  but  also  to  the  con- 
sideration of  the  accumulated  seniority  to  which  he 
would  be  entitled  if  General  Counsel's  Exhibit  23 
were  still  [256]  in  effect. 

Mr.  Hackler :  Not  so  contended.  As  I  said  earlier, 
the  offer  goes  to  motive,  both  then  and  later.  I  don't 
contend — you  may  note  from  the  charge  filed  in  this 
case,  Mr.  Examiner,  that  it  was  couched  on  the 
theory  that  this  man,  when  he  was  discharged,  that 
when  the  company  asked  him  to  do  non-supervisory 
work,  that  he  became  a  rank  and  file  employee  or  in 
a  non-supervisory  position,  and  that  as  such  he  had 
the  protections  of  the  Act  at  that  time. 

The  Complaint  is  not  under  that  theory.  It  isn't 
on  a  theory  that  there  was  a  duty  to  demote  at  that 
time  and  that  it  was  an  unfair  labor  practice  to  fail 
to  demote,  nor  is  it  on  the  theory  that  when  he  came 
back  later  he,  in  effect,  asked  for  a  demotion  under 
the  contract.  That  isn't  our  theory. 

Our  theory  remains  the  Phelps-Dodge  theory. 
These  are  evidentiary,  going  to  two  theories,  what 
was  the  motive  of  refusing  employment  at  the  gate, 
and  (2),  what  is  the  remedy,  assuming  it  was  an  un- 
fair labor  practice  to  refuse  him.  The  remedy  might 
well  go  beyond,  as  I  have  suggested,  the  duty  that 
existed  at  the  time. 

Mr.  Brooks :    Mr.  Examiner,  this  is  rather  f unda- 
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mental.  In  the  first  place,  taking  that  last  statement, 
does  counsel  contend  that  the  Board  can  go  beyond 
the  allegations  in  the  Complaint?  The  allegations 
in  the  Complaint  are  [257]  that  we  refused  to  em- 
ploy the  man  on  November  16,  1948. 

Now,  counsel  is  indicating  that  this  proposed  docu- 
ment is  material  in  order  to  show  to  the  effect  that 
the  company  should  give,  and  since  it  did  not  give 
effect  to  his  past  seniority,  then  the  Board  should 
order  us  to  give  effect  to  that  past  seniority.  That 
goes  beyond  the  Complaint.  If  this  Complaint  is 
meritorious  in  Paragraph  7  regarding  Mr.  Cody,  it 
is  meritorious  regardless  of  how  long  the  man  worked 
for  the  company.  It  is  meritorious  only  because  Gen- 
eral Counsel  will  have  established  that  the  company 
refused  to  employ  this  man  on  November  16th  and 
thereafter  because  of  union  activities,  and  to  discour- 
age membership  in  a  labor  organization  in  violation 
of  8  (a)  (3)  interferes  with  the  rights  of  them  un- 
der 8  (a)  (1). 

I  still  don't  know  whether  General  Counsel  ex- 
pects us  to  meet  the  proposition  that  this  man  would 
be  entitled  to  reinstatement  with  back  pay  beyond 
November  16th  or  whether  or  not  counsel  is  contend- 
ing we  violated  the  law  by  refusing  to  demote  on 
September  28th.  If  he  is  not  contending  we  violated 
the  law  by  not  demoting  him  on  September  28th,  then 
this  is  not  material.  If  he  is  contending  that  we  vio- 
lated the  law  at  that  time,  he  is  going  beyond  the 

Complaint. 
*  *  «  «  « 
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Trial  Examiner  Scharnikow :  I  think  it  is  pretty 
well  shaken  down  in  my  mind,  but  I  want  to  make 
sure.  This  is  my  understanding  so  far  of  your  argu- 
ment. You  contend,  Mr.  Hackler,  that  there  are  two 
reasons  why  General  Counsel's  Exhibits  23  and  24 
are  material :  First,  on  the  motive  question  relative 
to  discrimination,  and  secondly,  on  the  extent  of  the 
remedy  which  will  be  granted.  [259] 

Mr.  Hackler:    Correct. 

Mr.  Brooks:  May  I  hear  the  last  part  of  that 
statement  again,  please  ?  Will  you  read  it  ? 

(The  record  was  read.) 

Trial  Examiner  Scharnikow :  On  the  motive  ques- 
tion, I  understand,  too,  that  your  contention  with 
reference  to  Mr.  Cody  is  that  he  presented  himself 
as  an  ordinary  applicant  for  employment  in  Novem- 
ber, that  he  was  not  entitled  to  any  more  considera- 
tion by  the  respondent  of  his  application  than  any 
completely  new  applicant  for  employment. 

Mr.  Hackler:    That's  right. 

Trial  Examiner  Scharnikow :  Was  not,  according 
to  your  contention,  the  respondent  was  not  required 
to  consider  any  possibility  that  under  the  existing 
contracts — that  is,  previous  contracts  and  the  con- 
tract just  recently  executed  on  November  4th — that 
he  was  entitled  to  his  seniority  which  would  give  him 
a  stronger  claim  to  employment  than  if  he  had  been 
a  complete  stranger  to  the  company. 

Do  you  want  that  read  back? 

Mr.  Hackler:    Yes. 

(The  record  was  read.) 
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Mr.  Hackler :  I  am  not  contending  that  there  was 
a  contractural  obligation  to  employ  him,  but  as  any 
other  stranger  at  the  gate  in  assessing  whether  the 
company  will  [260]  hire  him  or  not,  they  will  con- 
sider any  relevant  facts  concerning  the  individuals. 
For  example,  his  previous  length  of  service  with  that 
company,  his  ability  to  do  the  work,  the  circum- 
stances under  which  he  left  before. 

The  fact  that  under  collective  bargaining  agree- 
ment in  force  at  the  time  he  applies  for  a  job,  that  as 
to  other  people  there  is  an  obligation  to  straight 
seniority  as  an  important  factor  in  hiring,  and  that 
sort  of  thing.  In  other  words,  I  don't  want  to  say 
when  you  use  the  expression,  Mr.  Examiner,  they 
were  not  required  to  consider  certain  factors.  I  don't 
go  for  that.  I  say  the  company  should  have  con- 
sidered in  the  case  of  Cody,  as  in  the  case  of  any 
other  applicant,  any  relevant  factors  in  his  work 
history,  the  past  employment  practices,  the  past  pro- 
motion and  demotion  practices  of  that  company  as 
evidenced  not  only  by  collective  bargaining  agreei- 
ments  but  their  custom  and  practice  as  going  to  their 
motivation. 

I  don't  want  the  record  to  suggest  here  that  in 
looking  at  the  man  Cody  across  the  table  as  an  appli- 
cant for  employment  that  I  am  agreeing  that  he 
could  just  as  well  have  been  John  Jones,  who  had 
never  worked  for  the  company,  or  that  the  company 
should  disregard  its  contracts  and  practices  with 
reference  to  employments  and  demotions  and  promo- 
tions in  the  past.  I  think  you  must  see  his  applica- 
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tion  in  the  light  of  employing  and  promoting  prac- 
tices and  [261]  demoting  practices. 

In  that  connection,  we  will  have  evidence  as  to  how 
these  were  applied  to  other  supervisors,  other  super- 
visors than  Cody,  as  all  going  to  motive. 

I  am  not  going  to  say  that  this  company  was  under 
obligation  under  that  contract  so  that  Cody  could 
walk  in  and  lay  the  contract  down  and  say,  ^'Now, 
under  this  contract  I  have  got  a  job  and,  if  you  don't 
give  it  to  me,  you  have  breached  the  contract. ' '  That 
isn't  our  contention.  It  is  our  contention  that  the 
contractural  relationship  before  and  after  his  dis- 
charge are  relevant  factors  going  to  their  motive  as 

to  why  they  turned  him  away  from  employment.  [262] 
***** 

Trial  Examiner  Scharnikow:  What  Mr.  Hackler 
is  now  saying  in  essence,  as  I  understand  it,  is  that 
even  though  respondent  was  not  obligated  to  follow 
the  seniority  terms  of  these  contracts  with  respect  to 
Cody,  nevertheless,  in  a  similar  and  identical  situa- 
tion it  follows  the  substance  of  those  provisions  as  a 
matter  of  practice,  while  not  obligated  to  do  so,  it  did 
so  in  practice. 

Mr.  Hackler:    Yes. 

Trial  Examiner  Scharnikow:  Now,  of  course,  it 
gets  to  be  a  pretty  close  question — I  think  the  dis- 
cussion has  served  to  limit  the  Board's  position  on  it. 
The  result  of  [263]  this  discussion,  the  result  is  that 
there  is  no  contention  that  there  was  a  contract  obli- 
gation to  accord  the  seniority  rights  to  this  man  as  a 
new  employee. 
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Mr.  Hackler :    That  is  correct. 

Trial  Examiner  Scharnikow:  I  have  an  offer  of 
General  Counsel's  Exhibits  23  and  24? 

Mr.  Hackler:    Yes. 

Trial  Examiner  Scharnikow:  And  I  have  heard 
your  objections  and  your  arguments.  I  am  going  to 
admit  General  Counsel's  Exhibits  23  and  24,  in  the 
light  of  the  discussion  between  counsel,  and  particu- 
larly Mr.  Hackler 's  exposition  of  the  General  Coun- 
sel's theory. 

(The  documents  heretofore  marked  General 
Counsel's  Exhibits  Nos.  23  and  24  for  identifica- 
tion were  received  in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  No.  23 

Article  VII — Seniority 
A.   Employees  shall  have  overall  Pipe  Line  Div- 
ision seniority. 
***** 

H.   When  there  are  no  qualified  employes  with 

Pipe  Line  Division  seniority.   Craftsmen  may  be 

hired  as  such  for  maintenance  and  construction  work 

and,  if  they  have  been  in  the  employ  of  the  Pipe  Line 

Division  for  a  period  of  at  least  one-hundred  and 

twenty  (120)  consecutive  days,  they  will  be  subject 

to  demotion  from  that  classification  or  layoff  in  the 

inverse  order  of  their  Pipe  Line  Division  seniority. 
***** 

K.  The  Company  will,  for  the  information  of  all 
employes,  post  a  chart  indicating  the  regular  steps 
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of  promotion  and  will  furnish  copies  to  Long  Beach 

Local  No.  128  and  to  the  Workmen's  Committee. 
*  *  *  *  * 

M.  An  employe  incapable  of  performing  the  duties 
of  a  job  to  which  he  has  been  promoted  shall  not  lose 
his  rights  to  return  to  the  job  from  which  he  was 
promoted,  nor  his  seniority  rights  to  promotion  to 
some  job  which  he  is  capable  of  performing. 


GENERAL  COUNSEL'S  EXHIBIT  No.  24 

Article  VII 
Promotions,  Reduction  of  Forces,  Seniority 
A.  Promotion  to  any  job  vacancy  shall  be  the  ex- 
clusive function  of  the  Company.  In  making  promo- 
tions the  Company,  in  addition  to  seniority,  will  con- 
sider the  following  requisites;  namely,  an  employe's 
ability  and  efficiency,  his  past  record  with  the  Com- 
pany, his  experience,  his  willingness  to  work,  his 
ability  to  carry  out  instructions,  and  his  physical 
fitness.  When  the  above  requisites  are  relatively 
equal,  the  senior  qualified  employe  will  be  promoted. 


*  *  *  *  * 


H.  An  employe  incapable  of  performing  the 
duties  of  a  job  to  which  he  has  been  promoted  shall 
not  lose  his  right  to  the  job  from  which  he  was  pro- 
moted nor  his  seniority  rights  to  promotion  to  some 
job  for  which  he  is  capable. 


*  *  *  *  * 


K.    An  employe  who  is  transferred- 
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(1)  for  the  purpose  of  training,  or 

(2)  is  promoted  to  a  supervisory  capacity,  or 

(3)  is  loaned  to  any  other  property  of  the  Com- 
pany or  its  affiliates  temporarily, 

shall  continue  to  accumulate  seniority  in  the  Pipe 
Line  Division  and  upon  his  return  will  be  reinstated 
therein  with  the  same  seniority  as  he  would  have  been 

entitled  to  had  he  not  been  so  transferred. 

***** 

M.  If  an  employe  becomes  incapable  of  perform- 
ing his  regular  work  through  accident,  sickness,  or 
other  cause,  the  Company  will,  if  suitable  work  is 
available,  provide  such  work  as  the  employe  is  ca- 
pable of  performing,  if  another  employe  is  not  there- 
by laid  off  or  reduced  in  rate  of  pay.  If  on  accoimt 
of  illness  or  temporary  physical  incapacity,  an  em- 
ploye is  absent  or  temporarily  engaged  in  light  work, 
the  time  spent  during  such  absence  or  in  such  tem- 
porary employment  will  contribute  towards  his  Pipe 
Line  Division  seniority,  but  such  time  shall  not  be 
permitted  to  give  such  employe  seniority  advantage 
over  any  other  employe  who  at  the  time  such  absence 
or  light  work  began  had  greater  seniority  in  said 

Division. 

***** 

Q.  (By  Mr.  Purver) :  Mr.  Cody,  immediately 
prior  to  the  time  you  were  promoted  to  a  super- 
visory position  in  1948,  were  you  an  officer  of  Local 
128?  [264]  A.     I  was. 

Q.     What  position  did  you  hold  ? 

A.     Chairman  of  the  Texas  Company  unit,  which 
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made  me  a  member  of  the  Executive  Board  of  Local 

128. 

Q.  Now,  by  ''Texas  Company  unit/'  what  do  you 
mean? 

Mr.  Brooks :  Mr.  Examiner,  we  will  stipulate  that 
by  "Texas  Company  unit"  he  means  what  the  Ex- 
hibit 22  shows  it  to  mean. 

We  will  stipulate  that  he  signed  these  agreements, 
where  it  shows  he  signed  them.  The  purpose  of  mak- 
ing this  statement,  I  might  say,  is  a  desire  to  be  help- 
ful, and  that  we  might  expedite  the  hearing. 

Mr.  Purver :  I  accept  the  stipulation,  and  express 
my  gratitude  for  anything  that  helps  expedite  this 
proceeding. 

Q.  (By  Mr.  Purver) :  Now,  you  testified  that 
you  have  taken  various  leaves  of  absence  for  union 
matters.  I  direct  your  attention  to  General  Counsel's 
Exhibit  23. 

Mr.  Purver :  Mr.  Brooks,  do  you  care  to  stipulate 
that  the  leaves  of  absence  that  were  taken  by  this 
witness  were  taken  in  accordance  with  the  leaves  of 
absence  section  of  the  contract  ? 

Mr.  Brooks :    I  can't  stipulate  to  that. 

Q.  (By  Mr.  Purver)  :  I  direct  your  attention  to 
page  19  of  General  Counsel's  Exhibit  23,  Article  XI, 
entitled  "Leaves  of  Absence,"  and  ask  you  whether 
the  leaves  of  absence  you  took  were  in  accordance 
with  Article  XL  [265]  A.    Yes. 

Q.  Can  you  tell  us  whether,  while  you  were  unit 
Chairman,  you  had  anything  to  do  with  enforcing 
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this  contract,  which  is  General  Counsel's  Exhibit  No. 

23?  A.    Yes. 

Q.  Were  the  terms  of  this  contract  uniformly 
carried  out  ?  A.     Yes. 

Trial  Examiner  Scharnikow:  What  did  you  do 
about  enforcing  that  contract  ? 

The  Witness:    You  are  asking  me? 

Trial  Examiner  Scharnikow:    Yes. 

The  Witness :  I  was  meeting — we  had  grievances 
under  the  contract,  and  I  met  with  the  local  manage- 
ment to  adjust  the  grievances,  and,  if  we  couldn't  ad- 
just it  on  that  level,  took  it  to  the  higher  level. 

Trial  Examiner  Scharnikow:  Who  were  the  men 
from  the  company  whom  you  saw  on  these  griev- 
ances ? 

The  Witness :  Generally,  in  what  I  call  the  local 
level  or  lower  level,  was  Mr.  E.  L.  Dreyer,  superin- 
tendent, and  Mr.  F.  A.  Jones,  and  any  others  that 
were  in  there —  there  were  other  foremen,  I  should 
say,  that  were  in  there  that  weren't  the  same  all  the 
time,  but  generally  those  people  were  there. 

Q.  (By  Mr.  Purver) :  I  now  direct  your  atten- 
tion to  Article  [266]  V  on  page  12  of  General  Coun- 
sel's Exhibit  No.  22,  Section  5,  entitled  ''Withdrawal 
Cards." 

When  you  were  made  a  supervisor,  did  you,  in  ac- 
cordance with  Section  5  of  this  Constitution  and  By- 
Laws,  obtain  a  withdrawal  card?  A.     I  did. 

Q.  What  were  the  circumstances  of  your  secur- 
ing such  a  card? 

A.    In  conversation  with  Mr.  Dreyer,  after  I  was 
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given  the  job,  he  told  me  that  I  should  get  a  with- 
drawal card.  I  applied  for  the  withdrawal  card,  and 
the  company  still  deducted  my  dues  in  March,  and 
he  again  called  it  to  my  attention  that  my  dues  were 
still  being  deducted,  and  I  had  to  write  a  letter  to 
the  girl  over  at  the  L.A.  Works  office  to  get  her  to 
stop  payment  of  dues,  because  I  already  had  a  with- 
drawal card.  [267] 


***** 


Q.  (By  Mr.  Purver)  :  Where  did  you  get  the 
pass? 

A.  The  pass  was  delivered  to  my  home,  by  Mr. 
Letson. 

Q.     How  did  you  come  to  receive  that  pass  ? 

A.  After  I  came  back  off  my  vacation,  I  called 
Mr,  Jones,  who  was  my  immediate  supervisor,  and 
he  told  me  he  had  a  pass  for  me  to  do  maintenance 
and  safety  work  and  patrol  work  on  the  pipeline 
properties. 

Mr.  Brooks :  I  move  to  strike  the  answer  regard- 
ing the  purpose  for  which  the  pass  was  granted,  on 
the  grounds  that  no  foundation  was  laid  regarding 
the  time  and  place  and  the  persons  present  at  this 
conversation. 

Trial  Examiner  Scharnikow:  I  will  overrule  the 
objection,  subject  to  laying  a  foundation. 

Q.  (By  Mr.  Purver)  :  When  did  you  talk  vdth 
Mr.  Jones  regarding  the  pass  ? 

A.  Either  Thursday  or  Friday  of  September — I 
believe  it  was  the  8th  or  9th,  1948. 

Q.  Do  you  remember  the  day  you  came  back 
from  your  vacation,  what  date  it  was?  [276] 
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A.  I  came  back  home  around  the  8th  of  Septem- 
ber. 

Q.    When  did  you  call  Mr.  Jones  ? 

A.  Either  Friday  or  Saturday ;  I  am  not  too  posi- 
tive of  the  date. 

Q.    A  day  or  two  later?  A.    Yes. 

Q.  Can  you  tell  us  exactly  what  words  Mr.  Jones 
used  ?  A.    Yes. 

Q.     Tell  us  the  conversation. 

A.  It  was  by  telephone.  I  called  him  and  told  him 
that  I  was  back  and  ready  to  go  to  work  Monday,  and 
he  told  me  that  they  were  having  some  trouble. 

I  asked  him  what  the  trouble  was,  and  he  said 
there  was  a  strike  on.  I  kiddingly  said,  "It  looks  like 
I  can  have  a  longer  vacation."  He  said  no,  that  they 
had  a  pass  for  me  to  work,  and  explained  to  me  what 
the  work  would  be. 

Trial  Examiner  Scharnikow:  What  did  he  tell 
you  the  work  would  be  ? 

The  Witness :  He  told  me  the  work  would  consist 
of  patrolling  the  pipeline  or  pumping  stations  of 
the  company  for  the  purpose  of  safety. 

Q.  (By  Mr.  Purver) :  Is  that  the  sort  of  work 
that  you  had  done  immediately  prior  to  your  leaving 
on  vacation?  A.    No. 

Q.  Did  you  do  that  work  Mr.  Jones  asked  you  to 
do  at  that  [277]  time  ?  A.     Yes,  sir. 

Q.    For  how  long  did  you  do  it  ? 

A.    Until  September  28th. 

Trial  Examiner  Scharnikow:  If  I  may  interject 
just  a  second,  is  this  the  understanding  that  you  told 
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us  about  having  with  Jones  as  to  the  work  you  were 

to  do  under  the  pass*?  You  just  told  us  that? 

The  Witness:    Yes. 

Trial  Examiner  Scharnikow:  This  is  the  under- 
standing that  you  spoke  about  before  ? 

The.  Witness:    Yes. 

Q,  (By  Mr.  Purver)  :  Now,  will  you  describe 
what  w^ork  you  actually  did  in  patrolling  the  pipe- 
line, from  the  time  that  you  went  back  to  work  on  or 
about  September  9th  or  10th  imtil  September  28th, 
or  until  the  time  of  your  accident  ? 

A.  Yes.  Generally  my  work  was  to  patrol  the 
pipelines, 

Q.     Did  you  patrol  the  pipelines  ?  A.     I  did. 

Q.     How? 

A.  By  automobile — to  check  on  the  gates  on  the 
various  pump  stations  in  the  L.  A.  Basin,  area,  and 
call  in  every  so  often  to  a  dispatcher;  and  to  keep 
a  log  book  on  what  I  found  in  my  travels  around  the 
pipelines  and  stations,  and  to  keep  a  record  of  any 
leaks  that  I  might  find ;  checking  valve  boxes  [278] 
to  see  that  there  weren't  any  gates  open  that  were 
supposed  to  be  closed;  and  just  such  things  as  that. 

Q.    Was  there   any  oil  being  pumped  through 

those  lines  at  that  time?  A.    Yes. 

Q.     Did  you  report  that?  A.    Yes. 

***** 

Q.  (By  Mr.  Purver)  :  In  all  of  the  lines,  did  you 
find  oil  being  pumped  through?  A.     No. 

Q.  On  how  many  occasions  did  you  find  oil  was 
being  pmnped  through  the  line? 
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A.  Once  at  the  Los  Alamitos  pumping  station, 
and  once  in  Huntington  Beach. 

Q.  And  what  did  you  do  about  it,  exactly,  in 
each  case? 

A.    Reported  it  to  the  dispatcher. 

Q.  What  is  the  name  of  the  dispatcher  in  each 
case? 

A.    I  don't  believe  I  can  answer  that. 

Q.    Is  that  recorded  in  your  log  book? 

A.    I  believe  so.  [279] 

Q.  It  would  give  the  exact  date  of  each  call,  is 
that  it?  A.    Yes. 

Q.  What  did  the  dispatcher  answer  to  you  on 
each  occasion  that  you  said  that  you  found  oil  run- 
ning through  the  lines? 

A.  In  the  first  instance,  the  Los  Alamitos,  he 
said  according  to  his  records  there  wasn't  any  pump 
on  the  line. 

Q.    And  on  the  second  occasion? 

A.  That  was  at  Huntington  Beach,  where  an- 
other ganger  was  on  top  of  one  of  our  leases,  gauging 
the  oil.  I  didn't  know  why  he  was  there,  and  my 
foreman  directly  over  me,  Mr.  Letson,  was  in  the 
field,  and  I  asked  him  what  was  going  on;  and  he 
said  that  he  didn't  know.  But  that  oil  was  shipped 
on  that  day  from  that  tank  to  some  other  oil  com- 
pany, and  I  don't  know  who.  [280] 

«     «     «     4»     « 

Q.  (By  Mr.  Purver) :  Aside  from  the  two  in- 
stances you  found  oil  was  being  pmnped,  did  you 
find  that  oil  was  being  pumped  through  the  line? 
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A.  No,  except  that  I  did  report  a  number  of  tank 
gates  on  different  leases  being  opened  and  the  seals 
being  broken,  that  I  couldn't  account  for,  because 
there  wasn't  any  ganger  working. 

Q.  (By  Mr.  Purver)  :  Now,  as  a  supervisor,  Mr. 
Cody,  exactly  what  categories  of  men  worked  under 
you?  A.    Line  rider, 

Trial  Examiner  Scharnikow:  **Line  rider,"  is 
that  right? 

The  Witness:  Yes.  — ^tester  No.  2,  testers  No.  1, 
pumpers  No.  1  and  2,  and  field  gangers.  [281] 

Q.  (By  Mr.  Purver) :  Now,  what  do  line  riders 
do? 

A.  They  ride  the  line  for  a  given  distance,  and 
collect  and  deliver  mail  and  other  small  articles. 

Q.    What  do  pumpers  do? 

A.  They  pump  the  oil  from  storage  in  a  pump 
station,  through  a  main  line  to  the  L.  A.  Works 
Refinery,  or  to  some  other  company,  if  the  oil  has 
been  sold  to  another  company,  or  on  an  exchange. 
They,  on  some  stations,  operate  dehydrators,  which 
has  to  do  with  cleaning  of  oil,  and  fire  boilers. 

Q.    And  where  are  these  pumps  located  ? 

A.    Pumping  stations? 

Q.    Yes.  Pumping  stations. 

A.  Yes.  One  at  that  time,  and  still  is,  located  on 
28th  and  Orange.  One  at  Los  Alamitos ;  one  at  Nor- 
walk;  one  at  what  is  known  as  Yorba  Linda.  [282] 
»  *  »  *  * 
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Q.  (By  Mr.  Purver) :  Mr.  Cody,  what  do  field 
gaugers  do,  that  is,  field  gaugers  under  you? 

A.  Field  gaugers  gauge  and  sample  tanks  of  oil 
for  shipment  from  either  the  Production  Depart- 
ment or,  in  cases  of  buying  from  some  other  com- 
panies, make  out  run  tickets  which  show  what  the 
high  gauge  and  low  gauge  of  the  tank  was ;  generally 
shows  the  barrels — the  strappings  of  the  tank  will 
indicate  how  many  barrels  were  shipped  out  of  high 
gas  and  low  gas — and  see  that  the  tank  is  sealed  off 
from  any  incoming  oil  before  they  ship  it.  There 
is  a  number  seal  on  the  suction  that  has  to  be  broken 
and  another  one  put  back  on  after  the  shipment 
has  been  made. 

They  are  to  make  out  and  sign  a  run  ticket,  and 
have  some  one  of  the  producing  pumpers  or  some 
other  company's  ganger  witness  these  things  are 
factual. 

Q.    What  does  a  ganger  do  physically  in  gauging? 

A.  He  drops  a  tape  with  a  plumb  bob  on  the  end 
of  it,  down  into  the  oil  until  he  can  just  barely  touch 
the  bottom,  brings  the  tape  up  and  reads  it  for  how 
many  feet  and  inches  [285]  there  are  on  it,  and 
even  eighths  of  inches  in  many  tanks,  and  the  tem- 
perature of  the  tank,  to  find  out  what  the  tempera- 
ture on  the  tank  is,  then  samples  the  gas. 

By  sampling  it.  The  Texas  Company  used  a  3- 
f oot  barrel  sample  that  they  generally  sample  from 
the  top  of  the  oil  to  the  BS&W  level  of  the  oil,  which 
is  established  by  other  means. 

Q.    What  do  you  mean  by  ''BS&W? 
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A.    Bad  stuff  and  water  that  might  be  in  the 

oil.  [286] 
***** 

Q.  (By  Mr.  Purver)  :  Between  the  time  you  went 
back  to  work  and  September  28,  was  there  any  oil 
pumped  through  the  pipelines  that  you  patrolled? 

A.     Yes. 

Q.  Other  than  the  two  occasions  you  men- 
tioned? 

A.    No.  I  don't  know  the  answer  to  that. 

Q.  How  did  you  know  that  oil  was  being  pmnped 
on  those  two  occasions  ? 

A.    Well,  because  I  heard  it  in  one  instance 

Q.    Describe  what  you  mean  by  that. 

A.  I  was  at  the  Los  Alamitos  pumping  station 
and  heard  the  oil  coming  over  from  a  pump  over 
into  a  line  leading  out  into  a  storage  tank  in  the  Los 
Alamitos  pumping  station. 

Then  the  other  one  I  saw,  because  they  had  the 
pump  on  the  lease. 

Q.  Now,  the  pump  that  was  on,  did  you  see  a 
ganger  there?  A.     Not  ours. 

Q.    Well,  did  you  see  a  ganger  there? 

A.    Yes.  [289] 
***** 

Q.    (By  Mr.  Purver)  :   Was  the  ganger  a  man  that 
worked  under  you  prior  to  the  strike? 
A.    No,  sir. 

Q.    Had  you  ever  seen  him  before,  that  ganger? 
A.    Yes. 
Q.    Do  you  know  his  name?  A.     No. 
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Q.    Where  had  you  seen  him  before? 

A.    At  the  Huntington  Beach  lab. 

Q.    Of  that  company? 

A.    I  believe  it  is  Cal  Tech,  I  am  not  sure  of  that. 

Q.  From  the  period  you  went  back  to  work  until 
September  28,  did  you  have  any  line  riders  working 
under  you?  A.     No. 

Q.    Any  pumpers?  A.    No. 

Q.    Testers?  A.     No. 

Q.    Field  gangers?  A.    No. 

Q.  Now,  what  is  the  purpose,  if  you  know,  of  the 
pipelines  ? 

A.  It  is  for  conveyance  of  oil  from  production 
leases  either  owned  by  the  company  or  other  com- 
panies; it  is  a  gathering  system  for  gathering  the 
oil  and  transporting  that  oil,  either  [290]  into  stor- 
age into  the  Pipeline  Department,  or  to  deliver  that 
same  oil  to  the  L.  A.  Works  Refinery  for  further 
processing  or,  on  some  occasions,  they  use  the  lines 
for  transmittal  of  other  companies'  oil  through  our 
lines.  The  Texas  Company's  lines,  to  various  other 
companies. 

Q.  Where  were  these  lines  located  that  you  were 
in  charge  of? 

A.    In  the  L.  A.  Basin  Area. 

Q.    The  ones  you  were  in  charge  of? 

A.    Yes. 

Q.     Could  you  make  that  any  more  specific? 

A.  The  main  lines  run  from  the  refinery  south 
to  the  Wilmington  field,  or  the  properties  of  the 
E.  B.  Hall  Company,  or  better  known  as  the  Union 
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Pacific  Railroad  Company;  they  go  east  as  far  as 
the  Yorba  Linda  pumping  station,  or  even  farther 
east  than  that,  out  to  the  leases  in  the  Yorba  Linda 
field ;  they  go  north  to  Whittier  or  Montebello  field ; 
and  they  go  west  to  the  Redondo  field. 

Q.  Did  you,  during  September,  ride  all  of  these 
lines  ? 

A.  Not  all  in  one  night,  but  covered  all  of  the 
lines  except  the  Redondo  end  of  them,  as  rapidly 
as  I  could. 

Q.  Were  you  in  a  position  to  see  whether  the  oil 
lines  were  in  operation?  A.    Yes. 

Q.    Were  they  in  operation  during  that  time? 

A.     Parts  of  them  were.  [291] 

Q.  Other  than  the  two  instances  that  you  testi- 
fied about?  A.    No. 

Q.  Now,  in  the  conveyance  of  the  liquids  through 
the  pipe,  as  you  described  it,  at  what  time  are  samples 
taken  ? 

A.    What  time  are  samples  taken  ? 

Q.  Yes.  Prior  to,  during  or  after  the  oil  is  in 
the  pipeline?  A.    Before. 

Q.    Before.  And  what  about  tank  temperatures? 

A.    Before. 

Q.    And  what  about  the  securing  of  the  gauges? 

A.    Before  and  after. 

Trial  Examiner  Scharnikow:  Then  all  of  this 
would  be  done  at  the  field  end  of  the  pipe? 

The  Witness:    I  don't  miderstand. 

Trial  Examiner  Scharnikow :   Maybe  I  am  wrong. 
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I  understand  that  these  pipes  run  generally  between 

the  refinery  and  the  oil  fields? 

The  Witness:    That  is  right. 

Trial  Examiner  Scharnikow:  Now,  this  sample 
taking  and  the  temperature  taking,  is  that  all  done 
at  the  field  end  of  the  pipe,  the  oil  field  end  of  the 
pipe? 

The  Witness :  It  is  done  at  the  place  of  purchase 
of  the  oil. 

Trial  Examiner  Scharnikow:  As  distinguished 
from  the  [292]  refinery 

The  Witness :    Yes. 

Trial  Examiner  Scharnikow:    or  the  storage 

end? 

The  Witness:    Yes. 

Q.  (By  Mr.  Purver) :  In  order  to  do  your  line 
riding,  did  you  cross  picket  lines? 

A.     The  only  picket  line  that  I — yes. 

Q.    Were  there  pickets  at  some  of  these  locations  ? 

A.    Yes. 

Q.    That  you  rode  by?  A.    Yes. 

Q.  Now,  the  gauge  sampling,  taking  of  tank  tem- 
peratures, is  that  done  each  time  before  oil  is  pumped 
through  the  line  ?  A.    Yes. 

Q.  That  is,  as  part  of  the  procedure,  each  time 
a  new  batch  of  oil  goes  through  these  processes  aio 
carried  out?  A.     Yes. 

Q.  Now,  the  Yorba  Linda  station,  what  form 
of  power  was  used  to  operate  the  pump  ? 

A.    Steam. 
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Q.  What  would  it  be  necessary  to  do  to  prepare 
that  station  for  pumping  oil? 

A.  At  that  time,  after  they  had  been  shut  down 
for  24  or  25  days,  you  would  have  to  check  all  of  the 
boilers;  and,  in  order  to  start  pumping,  you  would 
have  to  fire  the  boilers,  [293]  and  generally  get  the 
station  ready  for  operations. 

Q.  Are  there  storage  tanks  at  Yorba  Linda  sta- 
tion? A.    Yes. 

Q.  You  testified  yesterday  that  you  were  ordered 
to  do  certain  things,  which  you  refused  to  do.  What 
would  you  have  had  to  do  had  you  carried  out  the 
orders  that  were  given  to  you  on  September  28? 

A.  Gauge  and  sample  the  tanks  at  the  Yorba 
Linda  pumping  station;  and  I  don't  know  what  they 
meant  by  getting  the  pumping  station  ready  to  run. 
That  was  a  part  of  the  order  we  didn't  even  discuss. 

Q.  You  don't  know,  then,  whether  it  would  have 
included  firing  of  boilers  and  checking  the  boilers, 
do  you? 

A,  No,  I  didn't  discuss  that  with  them,  what  they 
meant  by  it. 

Q.  To  your  knowledge,  based  on  your  riding  the 
line  at  that  time,  was  anyone  at  all  working  at  the 
Yorba  Linda  station  on  the  28th  of  September? 

A.    No,  not  to  my  knowledge. 

Q.  Now%  on  the  28th  of  September,  you  had  a 
withdrawal  card  from  the  union;  is  that  correct? 

A.    Yes,  sir. 

Q.  Did  you  ever  return  that  withdrawal  card  to 
your  union?  A.     I  did. 
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Q.    When?  [294] 

A.     September  28,  1948. 

Q.    To  whom  did  you  return  it? 

A.     To  the  president  of  the  local  union. 

Q.    What  did  you  do  at  that  time  ? 

A.  Deposited  my  card  and  put  myself  in  good 
standing  with  the  union. 

Q.    Did  you  get  a  full  membership  card  then? 

A.    Yes,  sir. 

Q.    Do  you  have  it  with  you? 

A.    My  card  now  ? 

Q.    Your  membership  card.  A.    Yes,  sir. 

Q.  Is  it  the  same  card  that  you  received  on  Sep- 
tember 28,  1948  ? 

A.  No,  that  is  a  card  that  is  issued  every  month 
when  people  pay  their  dues. 

Q.    It  was  a  card  similar  to  this,  is  that  it? 

A.    Yes. 

Mr.  Brooks:    May  I  see  the  card? 

Mr.  Purver:  Oh,  yes;  certainly.  I  do  not  intend 
to  burden  the  record  by  offering  that    in  evidence. 

Q.  (By  Mr.  Purver)  :  On  the  card  are  the  letters 
*'WCD  9-28-48."  What  does  that  mean? 

A.  That  my  withdrawal  card  was  deposited  at 
this  local  union  on  that  date.  [295] 

Trial  Examiner  Schamikow:  Do  you  want  that 
identified  ? 

Mr.  Brooks :  I  will  stipulate  the  card  shows  what 
Mr.  Purver  says  it  does. 

Q.    (By  Mr.  Purver) :    What  did  you  do  then? 

A.    Joined  the  strikers.  [296] 
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Q.    Specifically,  what  did  you  do*? 

A.  My  first  job  was — the  chairman  of  The  Texas 
Company  miit  at  that  time 

Q.    Who  was  that? 

A.     Odell  Clayton. 

Trial  Examiner  Scharnikow:    What  was  that? 

(The  answer  was  read.) 

The  Witness:  Clayton  came  into  the  union  office 
at  4120  Long  Beach  Boulevard  and  asked  me  if  I 
would  address  the  meeting  of  The  Texas  Company 
unit  employees,  which  was  being  held  that  afternoon, 
September  28,  1948,  in  the  local  hall.  I  told  him  I 
would  and  did. 

Q.  (By  Mr.  Purver) :  You  referred  to  a  job. 
Were  you  a  hired  employee  of  the  union  at  that  time  ? 

A.    No. 

Q.    Did  you  address  the  membership  that  evening  ? 

A.     That  afternoon. 

Q.  Did  you  engage  in  any  other  activity  on  be- 
half of  the  union  thereafter?  A.    Yes. 

Q.    What  did  you  do? 

A.    I  helped  to  maintain  the  picket  lines. 

Q.    When  and  where? 

A.    At  all  of  The  Texas  Company  holdings. 

Q.  What  did  you  do  specifically?  Did  you  walk 
the  line  or  [297]  patrol  the  line  in  a  car? 

A.  No,  I  only  walked  the  picket  lines  one  evening 
at  the  refinery. 

Q.    What  did  you  do  to  maintain  the  line? 

A.     To  help  maintain  the  line  I  made  a  trip  to 
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get  funds  for  the  strikers,  talking  to  different  locals 
in  the  country  to  get  them  to  contribute  moneys  to 
the  strikers  here  in  California. 

Q.    Where  did  you  go? 

A.  To  Port  Arthur,  Texas,  to  New  Orleans,  and 
the  locals  that  are  in  those  areas. 

Q.    Who  paid  the  expenses  of  those  trips'? 

A.    The  Oil  Workers  Union.  [298] 

*  *  *  *  * 

Q.  Do  you  know  whether  your  speech  was  pub- 
lished or  publicized  in  the  union  paper? 

A.    Yes. 

Q.  What  about  your  trip  to  Texas  and  New  Or- 
leans and  so  on? 

A.     I  don't  think  that  was  publicized. 

Q.    Did  you  make  any  other  speeches? 

A.    Yes. 

Q.    Any  in  the  Los  Angeles  area?  A.    Yes. 

Q.    Where?  A.    El  Segundo  Refinery. 

Q.    Of  The  Texas  Company? 

A.    Of  the  Standard  Oil  Company.  [299] 

*  *  *  *  * 

Q.  What  other  activities  did  you  engage  in  on 
behalf  of  the  strikers  ? 

A.  Well,  in  many  instances — and  I  have  spent 
all  of  my  time  except  that  time  I  told  you  about  in 
speeches,  in  the  local  office.  Every  time  a  call  would 
come  in  that  there  was  disruption  on  the  picket  lines 
of  any  kind  of  not  only  The  Texas  Company,  but 
other  companies,  I  would  immediately  go  out  there 
to  see  what  the  trouble  was,  and  if  it  was  something 
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that — something  to  harm  or  to  create  something  to 
harm  the  employees  that  were  on  strike,  I  did  every- 
thing I  could  to  get  the  thing  removed. 

Q.     Did  you  talk  with  company  officials  on  any 
such  occasions'? 

A.    After  I  went  out  on  strike? 

Q.    Yes,  in  providing — fixing  up  troubles  on  the 
picket  line?  A.    No. 

Q.     Did  you  have  any  feelings  or  did  you  talk 
with  any  Texas  Company  officials  during  this  time? 

A.    Not  until  after  the  strike  settlement  agree- 
ment. 

Q.  Did  you  take  part  in  the  strike  settlement 
agreement?  [300]  A.     No. 

Q.  When  was  the  first  time  you  communicated 
with  any  Texas  Company  officials? 

A.     November  4th,  1948. 

Q.    And  where  was  that? 

A.  On  the  13th  floor  of  The  Texas  Company 
Building. 

Q.    Where? 

A.     929  South  Broadway,  Los  Angeles. 

Q.     And  with  whom  did  you  speak? 

A.    Mr.  O'Connor,  Mr.  B.  O.  O'Connor. 

Mr.  Brooks:  Mr.  Examiner,  in  order  that  the 
record  will  be  clear,  we  will  stipulate  that  Mr.  B.  O. 
O'Comior  is  Manager,  Refining  Department,  Pacific 
Coast  Division,  of  The  Texas  Company. 

Mr.  Purver:     Thank  you. 

Q.     (By  Mr.  Purver) :    Describe  your  conversa- 
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tion  with  Mr.  O'Connor.  Tell  us  first  how  you  came 

to  see  Mr.  O'Connor. 

A.  Mr.  Carl  Mattern,  District  Director  of  Dis- 
trict No.  3  of  the  Oil  Workers  International  Union, 
who  was  out  here  to  help  process  the  strike,  told 
me  at  a  meeting  of  The  Texas  Company  unit  in 
which  he  brought  back  a  proposed  settlement  of  the 
strike  and  the  contracts  for  certain  groups  of  the 
employees  for  that  ratification,  he  told  me  that  after 
his  meeting  with  the  company  that  afternoon  that 
he  had  talked  to  Mr.  O'Connor  and  Mr.  O'Connor — 

Trial  Examiner  Scharnikow:  You  are  not  offer- 
ing it  as  to  the  truth  of  the  statement  but  as  to  the 
fact  of  the  statement? 

Mr.  Purver:    That  is  correct. 

Trial  Examiner  Scharnikow:  I  will  overrule  the 
objection. 

Mr.  Purver:  Merely  trying  to  find  out  how  the 
witness  got  to  Mr.  O'Connor's  office. 

Mr.  Brooks:  May  I  inquire,  Mr.  Examiner,  if  it 
is  important  in  the  minds  of  the  Oeneral  Counsel  in 
regard  to  the  issues  of  this  case  as  to  whether  Mr. 
O'Connor  invited  him  to  come  to  see  him? 

Mr.  Hackler:  Usually  when  you  say  two  people 
meet,  in  order  to  understand  it  it  is  well  to  know 
whether  they  passed  each  other  on  the  sidewalk, 
whether  it  was  prearranged,  what  was  the  purpose, 
or  something  of  that  kind  in  order  to  understand  it. 

Trial  Examiner  Scharnikow:  I  understand  that 
what  we  have  so  far  is  for  the  purpose  of  showing 
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that  Mr.  Mattern  told  the  witness  that  Mr.  O  'Connor 

wanted  to  see  him. 

Q.  (By  Mr.  Purver) :  Now,  when  you  saw  Mr. 
O'Connor,  what  did  you  say  to  Mr.  O'Connor? 

A.     I  asked  him  for  my  job  back. 

Q.  Describe  your  conversation  with  Mr.  O'Con- 
nor. 

A.    Well,  it  was  quite  a  lengthy  one. 

Q.    Tell  us  as  concisely  as  you  can.  [303] 

A.  He  told  me  when  I  first  came  in  that  I  had 
made  a  mistake.  I  don't  think  I  can  remember  all 
of  it,  but  I  will  remember  what  I  can  of  it. 

I  told  him  that  maybe  I  had  made  a  mistake  as 
a  foreman,  but  that  I  couldn't  see  why  all  the  rest 
of  the  employees  of  The  Texas  Company  could  go 
back  to  work  under  his  management,  and  that  was 
a  true  statement — all  of  them  went  back  to  work 
that  wanted  to  go  back  to  work. 

We  had  a  long  talk  about  my  work.  He  told  me 
that  he  wanted  me  to  know  that  the  thing  that  I 
had  to  settle  was  with  my  superintendent,  Mr. 
Dreyer. 

He  told  me  that  if  I  was  interested,  that  he  would 
make  a  date  for  me  to  meet  Mr.  Dreyer  and  he  did 
make  a  date  with  me  to  meet  Mr.  Dreyer,  and  as 
I  was  going  out  the  door  he  patted  me  on  the  shoulder 
and  said — prior  to  that  time  he  told  me  that  I  would 
probably  get  some  kind  of  a  job  back;  he  wasn't 
sure  whether  it  would  be  my  supervisor's  job,  whether 
it  would  be  a  job  in  the  gauging  department,  or 
whether  it  would  be  another  supervisor's  job  in  the 
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valley,  and  as  I  was  leaving — and  I  know  there  is 
much  more  to  this  conversation  than  what  I  am  say- 
ing— he  patted  me  on  the  shoulder  and  told  me  not 
to  worry,  that  I  would  get  a  job  of  some  kind. 

Q.  You  referred  to  a  meeting  with  Mr.  Dreyer 
being  arranged.  Did  you  meet  with  Mr.  Dreyer? 

A.    Yes. 

Q.    How  did  you  come  to  meet  Mr.  Dreyer? 

A.  By  the  arrangements  that  O'Connor  made 
with  Mr.  Dreyer.  He  said  he  was  too  busy  because 
of  just  settling  the  strike  to  meet  me  at  that  time, 
and  set  a  date  for  me  to  meet  him  Monday,  Novem- 
ber the  8th. 

Q.    Did  you  meet  Mr.  Dreyer  on  November  8th? 

A.    Yes. 

Q.    Where? 

A.  At  the  pipeline  headquarters  in  the  Los  An- 
geles Works  Refinery. 

Q.     That  is  near  Wilmington?  A.    Yes. 

Q.    And  who  was  present  there? 

A.    Mr.  Dreyer  and  Mr.  F.  A.  Jones. 

Mr.  Brooks:  Mr.  Dreyer 's  title,  for  the  record, 
is  Superintendent,  Pipeline  Division. 

Q.  (By  Mr.  Purver)  :  Will  you  describe  the  con- 
versation you  had  with  Mr.  Dreyer? 

Trial  Examiner  Scharnikow :  Is  this  a  convenient 
place  to  break  for  lunch?  It  is  just  12:00  o'clock 
now. 

Mr.  Purver:    Yes. 

Trial  Examiner  Scharnikow :  We  will  recess  until 
1:30. 
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(Thereupon,  a  recess  was  taken  until  1:30 
o'clock  p.m.)  [305] 

After  recess. 

(Whereupon,  the  hearing  was  resumed,  pur- 
suant to  the  recess,  at  1:30  o'clock  p.m.) 

Trial  Examiner  Scharnikow:    On  the  record. 

GEORGE  CODY, 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  having  been  previously  duly  sworn,  resumed 
the  stand  and  testified  further  as  follows: 

Direct  Examination  (Continued) 
Mr.  Purver:     The  last  question  directed  to  this 
witness  was  to  have  him  describe  his  conversation 
with  Mr.  Dreyer,  and  the  date,  I  think,  was  fixed 
as  of 

Trial  Examiner  Scharnikow:    November  8th. 

The  Witness:  In  this  meeting  I  asked  for  my 
job  back  as  a  supervisor  and  negotiated  pretty  hard 
for  my  job  back  as  a  supervisor.  There  was  quite  a 
long  discussion.  I  don't  remember  in  this  meeting 
of  Mr.  Jones  saying  anything.  Mr.  Dreyer  done  all 
of  the  talking,  and  myself. 

Q.  (By  Mr.  Purver) :  What  was  the  substance 
of  your  conversation? 

A.  About  being  returned  to  my  job  as  a  super- 
visor. 

Q.  Do  you  remember  what  you  said  to  Mr. 
Dreyer  ? 
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A.  Yes,  I  told  him  that  I  just  couldn't  do  the 
work  that  he  asked  me  to  do  and  that  it  was  a  pretty 
hard  decision  for  me  to  make  and  tell  him  that  I 
couldn't  do  the  work  and  that  [306]  I  was  there  be- 
cause I  had  been  up  to  see  Mr.  O'Connor,  and  that 
Mr.  O  'Connor  told  me  I  had  to  come  down  and  make 
amends  with  him. 

Q.  When  you  talked  about  the  work  that  you 
couldn't  do,  what  work  were  you  referring  to? 

A.  The  assignment  that  they  gave  me  on  Sep- 
tember 28th. 

Q.    Proceed.  What  did  Mr.  Dreyer  say*? 

A.  He  didn't  have  too  much  to  say  to  me  at  that 
particular  meeting. 

Q.    What  did  he  say? 

A.  He  told  me  that  he  would  think  over  what  I  had 
said  and  that  he  would  give  me  an  answer. 

Q.  Just  a  moment.  Was  that  all  to  that  conversa- 
tion? 

A.  No,  there  was  lots  more  to  it,  but  I  don't  know 
anything  of  value. 

Q.  Tell  us  what  you  remember  of  that  conversa- 
tion. 

A.  I  can  say  this,  that  he  asked  me — even  then 
there  was  still  parts  of  this  company  on  strike  and 
the  Richfield  Oil  Company  was  on  strike  and  the 
Union  Oil  Company  was  on  strike — and  he  asked 
me  that  if  he  did  give  me  a  job  back  as  a  supervisor, 
would  I  go  through  those  picket  lines  to  gauge  on  oil 
or  perform  any  duties  he  might  assign  me  in  those 
plants. 
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I  told  him  I  thought  that  that  was  awfully  unfair 
to  ask  that  of  me,  no,  I  couldn't  do  it  on  the  28th 
and  I  couldn't  do  it  now.  [307] 

Q.  Was  that  the  substance  of  the  whole  conver- 
sation? A.    I  think  so. 

Q.  Now,  what  were  the  arrangements  that  were 
left  between  you  and  Mr.  Dreyer  ? 

A.  That  he  would  give  me  an  answer  within  a 
week. 

Q.    How? 

A.    I  didn't  know  how  he  was  going  to  answer. 

Q.  Did  you,  in  fact,  receive  an  answer  from  Mr. 
Dreyer  within  a  week?  A.     I  did. 

Q.    How? 

A.     On  the  following  Thursday 

Q.    What  date  would  that  be? 

A,  The  11th,  November  11th.  I  believe  it  was 
November  11th. 

Q.     That  is  what  the  calendar  shows. 

A.  In  the  morning,  I  received  a  telephone  from 
Mr.  Dreyer.  He  stated  that  he  was  ready  to  give 
me  his  answer. 

I  asked  him  what  it  was.  He  said  that  his  de- 
cision was  still  the  same  as  it  was  on  September  the 
28th,  and  that  he  wished  me  much  success  at  finding 
a  job  elsewhere. 

Q.    Did  you  make  any  other  efforts 

A.    I  just  thanked  him  and  hung  up  the  phone. 

Q.  Did  you  make  any  effort  at  that  time  to  get 
employment  from  Mr.  Dreyer? 
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A.    At  that  time?  [308] 

Q.     On  the  telephone?  A.     No,  sir. 

Q.  Did  you  make  any  effort  subsequently  to  get 
reemployment  or  employment  at  The  Texas  Company  ? 

A.  That  very  day,  I  drove  up  to  Los  Angeles  to 
see  Mr.  O'Connor.  It  was  a  holiday,  and  I  hadn't 
even  recognized  it  was  one.  The  office  building  was 
closed,  and  I  went  over  to  where  the  union  had  set 
up  its  headquarters  here  in  Los  Angeles,  and  told 
Carl  Mattern  what  Mr.  Dreyer  had  said;  and  he 
said,  ''I  believe  I  can  do  something  about  it,"  and 
he  called  The  Texas  Company  office  and  couldn't 
get  Mr.  O  'Connor  in  the  office. 

He  called  Mr.  O'Connor's  home,  and  couldn't  get 
him  at  home. 

He  told  me  to  keep  on  trying  to  get  Mr.  0  'Connor, 
and  I  didn't  get  in  contact  with  Mr.  O'Connor  until 
the  following  Monday. 

Q.    Would  that  be  the  15th  of  November? 

A.    I  believe  that  is  right.  Yes. 

Q.    Did  you  get  in  touch  with  Mr.  O'Connor? 

A.  Yes,  by  phone,  and  made  an  appointment  to 
come  up  to  his  office  and  talk  with  him. 

Q.    For  when  was  that  appointment? 

A.    In  the  morning. 

Q.    Of  what  day?  [309] 

A.    November  15th. 

Q.  Oh,  you  went  to  see  him  the  same  morning 
you  telephoned?  A.    Yes. 

Q.    And  did  you  meet  Mr.  O'Connor? 


National  Labor  Relations  Board  151 

(Testimony  of  Alfred  George  Cody.) 

A.    I  did. 

Q.    Where?  A.    In  his  office. 

Q.     That  is  on  Broadway,  in  Los  Angeles? 

A.    Yes. 

Q.  And  what  was  the  substance  of  the  conversa- 
tion you  had  with  Mr.  O'Connor  on  the  15th  of 
November? 

A.  I  told  him  that  I  had  been  to  see  Mr.  Dreyer ; 
I  told  him  of  Mr.  Dreyer  ^s  answer  to  me.  And  he 
told  me  he  thought  maybe,  from  his  conversation 
in  talking  with  Mr.  Dreyer,  that  I  was  a  little  bit 
too  cocky  when  I  went  and  asked  for  my  job  back. 

Q.  Was  there  anybody  else  present  at  this  con- 
versation? A.    No,  sir. 

Q.    Proceed. 

A.  We  had  a  long  discussion  again,  in  which  Mr. 
O'Connor  asked  me  if  I  was  sure  that  I  wanted  to 
work  for  The  Texas  Company;  and  I  told  him  that 
I  was. 

He  said,  "My  reasons  for  asking  that  are  I  think 
you  have  a  lot  to  contribute  to  organized  labor.  May- 
be you  should  make  your  career  out  of  that."  [310] 

I  told  him  about  the  family  life  of  a  representa- 
tive of  this  union,  who  actually  doesn't  have  any 
home  life ;  and  he  asked  me  what  I  wanted  him  to  do, 
and  I  asked  him  if  he  could  make  an  arrangement 
so  we  could  both  talk  across  the  table  with  him  at 
the  same  time,  with  Mr.  Dreyer,  myself  and  he ;  and 
he  said,  no,  he  thought  that  this  time  I  should  make 
my  amends — I  don't  know  whether  that  is  the  word 
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tie  used  or  not,  but  he  inferred  that — with  Mr. 

Dreyer. 

I  told  him  that  I  recognized  the  position  that  he 
was  in.  He  told  me,  yes,  he  knew  that  he  could  put 
me  to  work ;  if  he  so  ordered,  that  Mr.  Dreyer  would 
have  to  put  me  to  work,  but  he  didn't  think  that 
w^as  the  right  way  to  do.  He  thought  that  I  could  go 
down  and  make  amends  with  Mr.  Dreyer. 

He  asked  me  if  I  wanted  him  to  make  another 
ap]3ointment  for  me.  I  said,  yes,  I  would  rather  have 
it  the  other  way,  but  if  that  was  the  way  he  wanted 
it  was  good  enough  for  me,  and  he  made  another  ap- 
pointment with  Mr.  Dreyer  for  me,  to  meet  him  the 
next  afternoon,  which  was  the  16th. 

I  met  with  Mr.  Dreyer  on  November  the  16th. 

Q.    Where? 

A.  At  the  local  office  on  Highway  101  in  Wilm- 
ington. 

Q.    Was  anybody  else  present? 

A.  Mr.  F.  A.  Jones.  I  approached  the  matter  in 
an  entirely  different  light  and  told  him  then  that 
as  a  foreman  I  had  [311]  probably  made  some  mis- 
takes. I  told  him  that  I  was  there  now  asking  for  a 
job  with  The  Texas  Company.  I  asked  him  what  he 
meant  in  our  earlier  conversation  when  he  made 
reference  to  a  prnnp  job.  He  told  me  that  he  just 
picked  that  out  of  the  sky  as  a  classification,  that 
it  could  have  been  laborer  or  any  other  classification. 

Q.  I  think  at  this  point  it  would  be  well  for  you 
to  clarify  what  that  has  reference  to.  You  said  in 
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the  prior  conversation  you  were  talking  about  a 

pumping  job? 

A.  He  mentioned  the  word  "pumper"  to  me  in 
the  previous  conversation,  and  I  ignored  it  at  that 
time. 

Q.  Do  I  understand  you  that  he  offered  you  a 
job  as  a  pumper? 

A.  No.  He  just  mentioned  the  word  ''pumper" 
and  I  didn't  discuss  it. 

Q.    When  was  that? 

A.     In  the  first  meeting. 

Q.    All  right,  go  ahead. 

A.  After  we  got  through  discussing  me  wanting 
my  job  back  or  a  job  back,  Mr.  Dreyer  said,  ''Well, 
George,  if  I  have  to  give  you  an  answer  today,  it 
will  be  the  same  as  on  September  28th,  but  I  will 
take  it  into  consideration,  the  things  that  you  have 
said  to  me,  and  I  will  give  you  an  answer,  and  he 
did  answer  me. 

Q.  Did  he  give  you  an  answer  at  the  time  of  that 
conversation?  [312]  A.     No,  sir. 

Q.     Did  Mr.  Jones  take  part  in  the  conversation? 

A.  He  asked  me  one  or  two  questions  and  I  don't 
even  remember  what  they  were. 

Q.  Now,  can  you  describe  more  specifically  how 
you  asked  for  a  job,  what  words  you  used? 

A.     I  just  asked  for  a  job  back. 

Q.     Do  you  remember  what  words  you  used? 

A.  I  asked  that,  I  said  I  would  like  to  have  any 
job  back  for  The  Texas  Company,  that  I  was  past 
40  and  had  found  that  at  that  age  you  couldn't  get 
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jobs  as  easy  as  when  you  were  21  years  old,  and  in 
fact  I  hadn't  found  a  place  as  yet  that  I  could  go 
back  to  work,  and  I  told  him  I  would  certainly  like 
to  have  a  job  in  the  pipe  line  department. 

Q.    You  didn't  specify  which  job.  Is  that  right? 

A.     No. 

Q.    What  was  Mr.  Dreyer's  answer  *? 

A.  He  answered  me  the  following  Friday  and 
that  was  again  by  telephone. 

Q.  When  you  left  at  the  time  of  November  16th, 
what  was  the  arrangement  as  far  as  your  getting 
an  answer  was  concerned  ? 

A.     That  he  would  call  me. 

Q.    At  your  home?  [313] 

A.  That  he  would  notify  me.  He  didn't  say  he 
would  call  me. 

Q,    Hid  he  notify  you?  A.    Yes. 

Q.    Where?  Home?  A.    Yes. 

Q.  And  Friday,  that  would  be  the  19th  of  No- 
vember. What  did  he  say? 

A.  He  said  that  his  decision  was  still  the  same 
as  it  was  on  September  28th  and  that  again  wished 
me  much  success  in  finding  employment  elsewhere. 

Q.  All  these  conversations  were  in  good  spirits, 
were  they  not?  There  were  no  arguments? 

A.    Not  as  far  as  I  was  concerned. 

Q.    What  did  you  do  at  that  time? 

A.    I  called  Mr.  O'Connor  on  the  telephone. 

Q.    When? 

A.    That  same  day  in  the  afternoon. 
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Q.  What  time  of  day  did  you  get  the  telephone 
call  from  Mr.  Dreyer?  A.    In  the  morning. 

Q.    You  called  Mr.  O'Connor  in  the  afternoon? 

A.    Yes. 

Q.    What  did  you  say  to  him? 

A.  I  told  him  what  had  happened  and  asked  him 
if  he  would  [314]  make  a  date  again,  because  I 
thought  he  was  getting  double  talk,  and  the  only  way 
he  could  determine  whether  he  was  or  not  was  to 
talk  to  both  of  us  across  the  table.  I  asked  him  if 
he  would  make  a  meeting  with  Dreyer  and  myself 
and  he  said  that  he  would. 

Trial  Examiner  Scharnikow:  He  said  that  he 
would  ? 

The  Witness:    He  said  he  would. 

Q.  (By  Mr.  Purver)  :  Did  Mr.  O'Connor  arrange 
such  a  meeting?  A.    No. 

Q.  Did  you  hear  from  Mr.  O'Connor  after  that 
conversation  on  the  telephone?  A.     No. 

Q.  Was  anything  else  said  during  the  course  of 
that  conversation  on  the  phone? 

A.  There  were  other  things  said,  but  I  don't  re- 
member all  of  it. 

Q.    Do  you  remember  any  of  it? 

A.    No,  I  don't. 

Q.  Do  you  remember  whether  there  was  any 
further  discussion  regarding  your  request  for  a  job? 

A.  I  asked  him  if  he  was  satisfied  with  the  an- 
swer that  Mr.  Dreyer  gave  me,  and  he  told  me  that 
he  wasn't  over  the  telephone. 

Trial  Examiner  Scharnikow:    That  he  what? 
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The  Witness:    That  he  was  not.  [315] 

Q.  (By  Mr.  Purver) :  Now,  how  were  the  ar- 
rangements left  about  making  a  date  for  another 
meeting?  A.     That  he  would  call  me. 

Q.    Did  Mr.  O'Connor  call  you?  A.    No. 

Q.    Did  you  call  Mr.  0  'Connor  again  ? 

A.  I  called  his  office  and  found  that  he  had  left 
for  New  York,  and  in  order  to  establish  a  record 
I  wrote  to  Mr.  O'Connor,  I  wrote  him  a  letter  stat- 
ing all  of  the  things  as  I  understood  them  and  asked 
him  if  on  his  return 

Trial  Examiner  Scharnikow:  Have  you  a  copy 
of  the  letter? 

Mr.  Purver:  Yes,  sir.  I  will  ask  the  reporter  to 
mark  for  identification  as  General  Counsel's  Exhibit 
No.  25  a  two-page  document  which  purports  to  be 
a  copy  of  a  letter  dated  December  16, 1948,  addressed 
to  Mr.  B.  O.  O'Connor,  Texas  Company,  and  bear- 
ing the  original  signature  of  George  Cody. 

(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  25 
for  identification.) 

Q.  (By  Mr.  Purver)  :  I  hand  you  what  has  been 
marked  for  identification  as  General  Counsel's  Ex- 
hibit 25,  and  ask  you  whether  it  is  a  true  copy  of  the 
letter  that  you  sent  to  Mr.  O'Connor  on  December 
16,  1948?  A.    Yes,  sir. 

Q.    Did  you  ever  receive  an  answer  to  this  letter  ? 

A.    No,  sir. 
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Mr.  Purver:  At  this  time  I  wish  to  offer  in  evi- 
dence [316]  General  Counsel's  Exhibit  No.  25. 

Mr.  Brooks:  May  I  examine  the  witness  briefly 
on  voir  dire? 

Mr.  Purver:    I  have  no  objection. 

Trial  Examiner  Scharnikow :    You  may. 

Mr.  Brooks:  Mr.  Cody,  is  this  a  carbon  copy  of 
the  letter  you  wrote  to  Mr.  O'Connor,  as  you  have 
testified,  on  December  16th? 

The  Witness:  I  don't  know  whether  it  is  a  car- 
bon, or  whether  it  is  a  copy  that  was  made  from  a 
letter. 

Mr.  Brooks:    Do  you  know 

The  Witness:  I  know  it  is  a  true  copy  of  the 
letter. 

Mr.  Brooks :    Well,  how  do  you  know  that  ? 

The  Witness :   Because  I  was  the  one  that  wrote  it. 

Mr.  Brooks:    You  typed  this  yourself? 

The  Witness:    No,  I  had  a  girl  type  it. 

Mr.  Brooks:  Well,  did  you  make  a  carbon  copy 
of  the  letter  you  sent  to  Mr.  O'Connor? 

The  Witness:    Yes. 

Mr.  Brooks :   And  did  you  type  the  letter  yourself  ? 

The  Witness:    No. 

Mr.  Brooks:    Where  was  it  typed? 

The  Witness:    At  the  local  hall. 

Mr.  Brooks:  Do  you  have  a  copy  of  the  carbon 
of  the  original  letter?  [317] 

The  Witness :    I  can  check  and  see. 

Mr.  Hackler:    I  understand 
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Trial  Examiner  Scharnikow:  Do  you  want  this 
on  the  record? 

Mr.  Hackler:     No. 

Trial  Examiner  Scharnikow:    Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Scharnikow:    On  the  record. 

Mr.  Brooks:  Mr.  Cody,  you  have  handed  me  a 
carbon  copy,  or  what  appears  to  be  a  carbon  copy 
of  a  letter,  and  I  have  examined  it  in  comparison  with 
the  other  one,  which  has  now  been  marked  General 
Counsel's  Exhibit  25  for  identification.  It  appears 
to  me  that  the  carbon  is  a  carbon  of  the  one  that 
has  now  been  marked. 

Would  you  agree  with  that,  after  examining  it? 
I  notice,  for  example,  the  last  word  on  each  line  is 
identical  with  the  last  word  on  each  line  of  the 
carbon. 

The  Witness:  Well,  I  won't  say  for  sure,  be- 
cause I  wrote  the  original — ^had  the  original  letter 
written  to  Mr.  O'Connor  and  kept  a  copy  of  it  my- 
self, and  then  had  these  two  copies  made  for  the 
Board  and  other  people  that  were  interested  in  my 
case. 

Mr.  Brooks:  It  is  your  testimony,  then,  as  I  un- 
derstand it,  that  this  letter,  which  has  been  marked 
General  Counsel's  Exhibit  25  for  identification,  in 
the  contents  is  identical  [318]  with  the  letter  you 
wrote  to  Mr.  O'Connor  on  December  16th ? 

The  Witness:    Yes. 

Mr.  Brooks :    Even  though  it  is  not  a  carbon  copy 
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of  the  original  letter  which  was  mailed ;  is  that  right  ? 

The  Witness:    Yes. 

Mr.  Purver :  I  think  the  record  shows  that  I  have 
already  offered  General  Counsel's  Exhibit  25  in  evi- 
dence. 

Mr.  Brooks :  Mr.  Examiner,  I  do  not  object  to  the 
materiality  of  the  letter.  I  will  not  object  to  it  going 
into  evidence,  subject  to,  of  course,  our  checking  the 
files  of  the  company  for  the  original;  and  then  we 
will,  if  it  is  different,  put  evidence  on  to  that  effect 
and  produce  the  original. 

Just  to  make  that  clear,  I  think  the  foundation 
is  adequate,  but  I  don't  want  to  agree  to  the  state- 
ment of  facts.  I  don't  think  my  statement  is  neces- 
sary, but  I  want  to  be  sure  we  don't  misunderstand 
each  other. 

Trial  Examiner  Scharnikow:  Of  course,  any  ex- 
hibit is  subject  to  rebuttal. 

Mr.  Brooks:    That  is  right. 

Trial  Examiner  Scharnikow:  You  have  no  ob- 
jection on  the  basis  of  the  witness'  testimony  au- 
thenticating this  exhibit? 

Mr.  Brooks:    That  is  right.  [319] 

Trial  Examiner  Scharnikow:  Or  the  one  sent  by 
him  to  the  company  9 

Mr.  Brooks:    That  is  right. 

Trial  Examiner  Scharnikow:  All  right.  Under 
the  circumstances,  I  will  admit  General  Counsel's 
Exhibit  25  in  evidence. 
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(The  document  heretofore  marked  General 
Coimsel's  Exhibit  No.  25  marked  for  identifica- 
tion was  received  in  evidence.) 

GENERAL  COUNSEL'S  EXHIBIT  No.  25 

True  Copy 

2768  Main  Avenue 
Long  Beach,  California 

Mr.  B.  O'Connor  December  16, 1948 

The  Texas  Company 

Refining  Department 

Pacific  Coast  Division 

929  South  Broadway 

Los  Angeles,  California 

Dear  Mr.  O'Connor: 

As  you  know,  for  the  past  few  weeks  you  have  had 
before  you  the  question  of  my  reinstatement  with 
the  Company.  On  November  4,  1948,  a  strike  settle- 
ment agreement  was  executed  between  the  Company 
and  the  Oil  Workers  International  Union.  On  this 
same  day  I  met  with  you  and  you  arranged  a  meet- 
ing for  me  with  Superintendent  E.  L.  Dreyer  for 
Monday,  November  8,  1948.  I  met  with  Mr.  Dreyer 
on  that  date  and  we  discussed  my  reinstatement  with 
the  Company.  Mr.  Dreyer  informed  me  that  he  would 
give  his  answer  on  November  11, 1948. 

On  November  11,  1948,  Mr.  Dreyer  called  me  at 
my  home  and  informed  me  that  he  would  not  re- 
instate me.  I  attempted  to  contact  you  immediately, 
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but  November  11,  1948  was  a  holiday  and  I  did  not 
reach  you  until  November  15,  1948.  At  that  time, 
I  talked  with  you,  and  you  again  arranged  a  meet- 
ing for  me  with  Mr.  Dreyer  for  the  afternoon  of 
November  16,  1948.  I  met  with  Mr.  Dreyer  at  that 
time  and  he  informed  me  that  he  would  give  me  his 
answer  on  November  19,  1948. 

On  November  19,  1948,  Mr.  Dreyer  called  me  and 
informed  me  that  he  would  not  reinstate  me  with 
the  Company.  I  then  called  you  and  we  discussed 
the  situation  over  the  phone.  I  informed  you  of  Mr. 
Dreyer 's  decision  and  asked  you  if  that  was  satis- 
factory to  you.  You  told  me  that  it  was  not,  and 
that  you  would  arrange  a  meeting  with  yourself,  Mr. 
Dreyer  and  myself  in  your  office.  However,  you  in- 
formed me  that  Mr.  Dreyer  was  going  up  North  and 
would  not  be  back  until  the  afternoon  of  November 
24, 1948.  Inasmuch  as  November  25, 1948  was  Thanks- 
giving, you  were  not  sure  that  you  would  be  able  to 
arrange  any  meeting  for  November  26,  1948.  You, 
therefore,  said  that  you  would  call  me  after  you  had 
succeeded  in  arranging  a  meeting. 

I  did  not  hear  from  you,  so  I  called  you  Tuesday, 
November  30,  1948.  You  told  me  that  Mr.  Dreyer 
was  coming  downtown  that  day  and  that  you  would 
talk  with  him  and  let  me  know  on  December  1st  or 
2nd  when  we  could  get  together.  I  received  no  an- 
swer from  you,  so  on  Monday,  December  6,  1948,  I 
again  called  your  office  and  was  told  that  you  had 
left  for  New  York  and  would  be  back  December  21 
or  22,  1948. 
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I  believe  you  must  realize  that  this  leaves  me 
sort  of  ''hanging  in  the  air".  I  know  that  you  must 
be  very  busy  and  that  pressing  matters  must  have 
prevented  you  from  arranging  the  meeting  as  you 
told  me  you  would.  I  appreciate  your  efforts  on  my 
behalf,  and  hope  that  the  entire  matter  will  be  set- 
tled in  the  near  future. 

Will  you  kindly  call  me  when  you  return  so  that 
I  may  know  just  what  my  status  is. 

Respectfully  yours, 

/s/  GEO.  CODY 


Q.  (By  Mr.  Purver)  :  You  just  testified  that  you 
received  no  answer  to  your  letter  of  December  16th, 
which  is  General  Counsel's  Exhibit  25  in  evidence. 
Did  you  communicate  with  Mr.  O  'Connor  thereafter  ? 

A.    Yes. 

Q.    When? 

A.     Some  time  after  the  first  of  the  year. 

Q.    How  long  after  ?  A.     Soon  after. 

Q.    And  how  did  you  communicate  with  him? 

A.    By  telephone. 

Q.    Did  you  get  to  talk  with  him? 

A.    Yes. 

Q.    And  what  was  the  conversation? 

A.  I  made  an  appointment  and  met  with  Mr. 
O'Connor  again. 

Q.    When  was  that?  [320] 

A.  Either  the  next  day  or  within  a  day  or  two 
after  I  made  the  telephone  appointment. 
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Q.    That  would  be  some  time  in  January,  1949? 

A.     The  early  part. 

Q.  Will  you  give  us  the  substance  of  that  con- 
versation, after  telling  us  where  it  was  and  who  was 
present  ? 

A.  Mr.  O'Connor  was  the  only  one  present,  and 
it  was  at  his  office  again,  on  Broadway,  in  Los  An- 
geles. 

Q.    What  was  the  substance  of  that  conversation? 

A.  I  asked  him— told  him  that  I  didn't  under- 
stand why  I  couldn't  get  a  job  back.  He  told  me  that 
I  had  to  make  amends  with  my  superintendent.  He 
said  that  I  could  go  see  Mr.  Dreyer  again,  that— I 
would  like  to  have  it  stated  that  all  of  these  things 
are  over  a  year  ago,  and  it  is  hard  to  remember  all 
of  the  different  conversations  without  some  kind  of 
notes. 

Q.    Did  you  make  any  notes  at  that  tune? 

A.  Yes,  I  kept  a  calendar,  with  each  date  that  I 
contacted  either  Mr.  Dreyer  or  Mr.  O'Connor,  and 
have  displaced  it  some  place.  I  had  it  up  to  the  time 
I  wrote  that  letter  and  sometime  on  after,  and  might 
be  able  to  find  it.  If  I  can,  I  can  establish  those  dates 
on  that. 

Trial  Examiner  Scharnikow:    Can  you  hear? 

Mr.  Brooks:    Yes. 

Trial  Examiner  Scharnikow :    Speak  louder.  [321] 

Mr.  Brooks:  Just  a  moment.  Is  it  planned  to 
produce  those  notes? 

Mr.  Purver:  The  witness  has  just  said  he  mis- 
placed them. 
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Mr.  Brooks:    Oh,  he  has  misplaced  them. 

Mr.  Purver:    And  we  have  never  seen  them. 

Q.  (By  Mr.  Purver) :  What  was  the  substance 
of  the  rest  of  the  conversation  with  Mr.  O'Connor? 

A.  Well,  it  had  to  do  with  me  getting  my  job 
back,  or  getting  a  job  back;  and  he  told  me  that  he 
might  make  arrangements  for  me  to  go  into  the  re- 
fining department  through  Mr. — I  don't  know  his 
initials — Bill  Ryan,  who  was  a  superintendent. 

Q.    Did  he  o:ffer  you  a  job?  A.    No. 

Q.    Proceed. 

A.  He  did  say  something  about  he  might  be  able 
to  work  out  some  kind  of  a  way  of  getting  me  on 
a  foreign  job. 

Trial  Examiner  Scharnikow:    On  a  foreign  job? 

The  Witness :    On  a  foreign  job. 

Q.  (By  Mr.  Purver) :  You  mean  out  of  the 
country  ? 

A.  Yes.  I  asked  if  that  couldn't  lie  in  abeyance, 
and  I  was  going  to  do  everything  I  could  to  get  a 
job  back  here,  and  if  I  couldn't  get  it  back,  couldn't 
I  come  back  and  talk  to  him  about  that  at  a  later 
date;  and  he  said  [322]  his  door  was  always  open 
if  I  wanted  to  talk  to  him. 

Q.  Was  there  any  discussion  between  you  and 
Mr.  O'Connor  regarding  seniority  at  this  time? 

A.  The  only  thing  I  can  remember — and  I  don't 
know  whether  it  was  in  the  first,  second  or  last  meet- 
ing with  Mr.  O'Connor — was  mentioning  the  fact 
that  a  person  who  had  went  to  work  for  a  company 
when  he  was  21  years  old  and  worked  for  them  nearly 
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21  years,  and  came  to  the  age  of  42,  that  that  was 
a  long  time  to  work  for  a  company  and  then  get  dis- 
missed the  way  I  was  dismissed. 

Q.    Who  said  that?  A.     I  said  that. 

Q.  Do  you  remember  at  what  meeting  you  said 
that? 

A.  He  told  me  21  years  was  a  long  time  for  any 
man  to  work  for  a  company. 

Q.    Do  you  remember  at  what  meeting  that  was? 

A.    No,  I  don't. 

Q.  In  your  conversation  with  Mr.  Dreyer,  was 
there  any  discussion  about  seniority?  And  I  will 
ask  you  if  you  remember  your  first  conversation 
with  Mr.  Dreyer,  when  you  asked  for  a  supervisory 
job  back. 

A.  I  told  him  that  I  had  worked  through  all  of 
the  steps  leading  up  to  the  top  job  under  the  con- 
tract; that  I  had  qualified  myself  for  some  jobs  by 
going  to  night  school  to  get  the  additional  training 
that  I  needed  for  the  job,  to  be  [323]  prepared  for 
the  job. 

I  also  told  him  that  in  other  cases  there  had  been 
people  set  back  for  making  mistakes,  and  at  the  time 
they  were  told  that  the  labor  gang  was  good  as  they 
would  ever  get ;  that  after  some  time  back  in  a  lower 
classification  or  in  a  roust-about  classification,  that 
we  eventually  got  those  people  out  of  those  jobs, 
back  up  into  the  regular  line  of  progression  of  any 
of  the  other  employees.  I  also  said  that  it  seemed 
to  me  like  if  I  had  made  a  mistake  as  a  foreman, 
and  I  admitted  as  a  foreman  I  did  make  a  mistake, 
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that  that  was  the  supreme  penalty,  to  my  knowledge 
that  they  had  never  done  that  to  anyone,  and  named 
some  specific  cases  to  him  where  people  had  been  set 
back  for  various  things  they  had  done  on  the  job,  and 
then  were  again  put  in  line  of  progression  by  a  com- 
mittee or  by  his  own  actions;  and  I  thought  it  was 
quite  a  severe  penalty  to  discharge  a  person  clear 
out  of  the  company  for  refusing  to  do  work  such 
as  he  had  assigned  me  during  the  strike  period.  [324] 

He  told  me  that  they  didn't  have  any  complaint 
against  my  work  as  an  employee.  In  one  of  those 
conversations,  I  think  this  is  important,  at  least  to 
me 

Q.  I  am  still  talking  about  the  first  conversation 
you  had  with  Mr.  Dreyer. 

A.    That  was  on  the  second  conversation. 

Q.    You  mean  the  conversation  of  November  16th  ? 

A.    Yes. 

Mr.  Brooks:  Mr.  Examiner,  may  we  have  the 
question  to  the  last  answer,  and  I  will  explain'?  I 
was  under  the  impression  the  witness  was  testify- 
ing concerning  his  conversation  with  Mr.  O'Connor 
and  I  am  now  led  to  believe  that  the  last  several 
sentences  have  related  to  a  conversation  he  had  with 
Mr.  Dreyer. 

Mr.  Purver:    That  is  right. 

Mr.  Brooks :    I  would  like  to  know  where  we  are. 

Trial  Examiner  Scharnikow:  Let  the  witness 
tell  us. 

Q.  (By  Mr.  Purver) :  All  of  this  conversation 
has  related  to  whom  and  when  did  it  occur? 
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A.  The  things  I  was  talking  about  last  was  the 
conversation  with  Mr.  Dreyer  in  his  office;  I  be- 
lieve the  second  meeting. 

Q.  Now,  when  you  asked  for  a  job  did  you  con- 
dition it  upon  getting  seniority  back? 

A.     No,  sir. 

Q.    Did  you  specify  what  job  you  were  asking 

for?  [325]  A.     No,  sir. 

Mr.  Purver :  No  further  questions  of  this  witness. 
*  «  *  «  « 

Cross  Examination 

Q.  (By  Mr.  Brooks) :  Mr.  Cody,  I  want  to  ask 
you  one  or  two  questions  about  this  letter,  which  is 
General  Counsel's  Exhibit  25.  This  letter  was  written 
by  you,  as  I  understand,  [326]  when  your  notes  were 
available  which  you  referred  to?  A.    Yes. 

Q.  And  I  take  it  that  in  writing  this  letter  you 
set  forth  the  various  efforts  that  you  had  made  to 
obtain  reemployment  with  The  Texas  Company? 

A.    Yes. 

Q.  Is  it  your  testimony  that  this  letter  correctly 
reflects  the  efforts  which  you  made  to  obtain  re- 
employment with  the  company,  up  to  the  date  that 
it  was  w^ritten  ?  A.    Yes. 

Q.  You  testified,  on  direct  examination,  that 
your  leave  of  absence  for  union  business  was  granted 
in  accordance  with  and  pursuant  to  Article  XI  of 
the  Agreement,  w^hich  is  General  Counsel's  Exhibit 
23;  is  that  correct?  A.     Yes. 

Q.    Was  that  your  testimony?  A.    Yes. 

Q.     This  Agreement  is  the  one  which  was  ex- 
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ecuted  on  the  9th  day  of  May,  1947.  In  view  of  that 
fact,  of  course,  you  do  not  testify,  do  you,  that  the 
1941  leave  of  absence  was  taken  pursuant  to  this 
contract?  A.     No. 

Q.  That  leave  of  absence  in  1941,  as  a  matter 
of  fact,  extended  in  total  over  about  a  year  and  a 
half,  did  it  not? 

A.    I  believe  that  is  right.  [327] 

Q.  It  was  a  series  of  leaves,  wasn't  it?  It  was 
continuous,  but  there  were  several  leaves,  one  leave 
followed  another?  A.    Yes. 

Q.  Now,  I  want  to  direct  your  attention  to  your 
testimony  on  direct  examination,  regarding  the  with- 
drawal card  in  the  union.  That  conversation  occurred, 
as  I  recall,  at  the  time  just  before  or  about  the  time 
you  were  made  a  foreman;  isn't  that  right? 

A.    Yes. 

Q.  Do  you  remember  that  conversation  rather 
clearly  at  this  time?  A.    I  believe  so. 

Q.  When  did  you  first  learn,  and  how  did  you 
first  learn,  that  you  were  to  be  promoted  into  a  super- 
visory position? 

A.  I  am  not  too  sure  as  ta  the  date,  but  it  was 
around  the  9th,  or  in  that  part  of  the  month,  of 
January  of  that  year. 

Q.  You  had  a  conversation  with  Mr.  Dreyer,  did 
you  not,  at  which  time  he  told  you  that  he  was  plan- 
ning to  promote  you  to  the  position  of  assistant  fore- 
man, somewhere  in  the  latter  part  of  January,  is 
that  right? 

A.    In  the  first  part  of  January. 
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Q.    First  part  of  January? 

A.    As  I  recollect. 

Q.  You  did  have  such  a  conversation  with  Mr. 
Dreyer?  A.     Yes.  [328] 

Q.    Where  did  that  take  place*? 

A.'    Mr.  Dreyer 's  office. 

Q.     Was  anyone  else  present? 

A.  No,  I  don't  believe  there  was.  I  am  sure  there 
wasn't. 

Q.    You  remember  that  conversation? 

A.    Partially. 

Q.    Tell  me  what  occurred  or  what  was  said  in 
that  conversation.  [329] 
***** 

Q.  (By  Mr.  Brooks)  :  Now,  in  order  that  we  can 
clear  the  record,  I  will  restate  the  question  for  your 
benefit,  Mr.  Witness.  I  want  you  to  tell  me  what  was 
said  in  the  conversation  you  had  with  Mr.  Dreyer 
in  January  of  1948,  at  which  time  he  told  you  for 
the  first  time  that  he  was  going  to  make  you  a  super- 
visor. 

A.  He  told  me  that  he  was  going  to  make  a  job 
of  supervisor  for  me;  it  was  a  new  job  and  didn't 
even  have  a  name  for  it  at  that  time.  He  said  that 
due  to  my  experience  in  the  gauging  department 
and  the  laboratory  and  in  the  operations  of  the  com- 
pany, he  thought  I  would  be  valuable  to  them  as  a 
foreman  to  make  some  checks  on  Paloma  crude  runs 
that  was  shipping  oil  which  is  a  high  gravity  oil 
from  Paloma  down  to  the  L.  A.  Works,  and  that  I 
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would  have  the  supervision  along  with  Mr.  Letson, 

handling  the  people  in  the  Pipeline  Department. 

This  might  not  be  the  exact  words,  but  it  is  the 
gist  of  the  conversation.  Handling  the  people  in  the 
operational  end  of  the  Pipeline  Department  in  the 
L.  A.  Basin  area.  I  asked  him  if  it  looked  like  I  was 
going  to  have  to  leave  Long  Beach,  I  had  my  home 
there,  and  he  said  no,  that  he  didn't  think  so.  [330] 


***** 


Q.    Now,  what  was  said  in  that  conversation? 

A.  He  said  I  probably  knew  as  much  about  the 
law  as  he  did,  and  asked  me — told  me  that  I  should 
get  a  withdrawal  card — he  didn't  say  ''withdrawal 
card,"  but  he  said  I  should  sever  my  relations  with 
the  union. 

I  told  him  that  I  would  go  and  ask  for  a  with- 
drawal card. 

Q.  Mr.  Cody,  as  a  matter  of  fact,  you  mentioned 
the  withdrawal  card  first,  did  you? 

A.    As  such,  yes. 

Q.  Yes.  Now,  I  don't  know  whether  I  interrupted 
you  or  not.  Were  you  going  to  tell  me  more  about 
that  conversation  ?  And  I  am  limiting  it  now  to  those 
matters  relating  to  your  getting  out  of  the  union 
or  taking  a  withdrawal  card. 

A.  Yes,  he  went  into  a  lengthy  discussion,  stat- 
ing to  me  that  union  activities  didn't  have  anj^thing 
to  do  with  what  he  thought  about  a  man's  ability  for 
taking  care  of  a  job;  no  matter  what  disagreements 
we  had  had  in  negotiations  and  [334]  in  grievance 
work,  that  he  wanted  me  to  know  that  with  me  or 
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anyone  else  it  didn't  affect  his  judgment  in  picking 

people  as  supervisors. 

Q.  Now,  you  took  a  leave  of  absence,  as  you  have 
testified,  of  some  year  and  a  half,  in  1941  and  1942, 
for  union  business.  At  that  time  you  were  a  pumper 
No.  1,  I  believe,  is  that  right? 

A.     That  is  right. 

Q.  Then  subsequent  to  that  time  you  were  pro- 
moted to  a  tester  No.  1,  were  you  not? 

A.     That  is  right. 

Q.     Now,  after  you  were  promoted  to  Tester  No. 

1,  you  were  on  leave  of  absence  for  union  business 

again,  were  you  not?  A.     I  believe  so.  [335] 

***** 

Q.  (By  Mr.  Brooks) :  Mr.  Cody,  you  took  a  leave 
of  absence  in  1941  for  union  business,  according  to 
your  testimony?  A.     I  did. 

Q.  After  you  returned  from  that  leave  of  ab- 
sence in  1941  you  were  promoted,  were  you  not,  from 
the  job  of  Helper  No.  1  to  Tester  No.  1  ? 

A.    Yes. 

Q.  You  were  granted  a  leave  of  absence  for  union 
business  at  some  time  after  you  had  been  promoted 
to  the  Tester  No.  1  job,  were  you  not? 

A.    Yes. 

Q.  You  w^ere,  while  a  tester  No.  1,  still  active  in 
the  union,  w^ere  you  not?  A.    Yes. 

Q.  You  were  later  promoted  from  the  job  of 
Tester  No.  1  to  field  ganger,  were  you  not? 

A.    Yes. 
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Q.  You  continued  your  activity  in  the  union 
after  you  were  promoted  to  field  ganger? 

A.    Yes. 

Q.    Were  you  not?  A.    Yes. 

Q.     And  your  activity  in  the  union  continued  up 

until  the  time  [340]  you  were  promoted  to  assistant 

foreman.  Isn't  that  right?  A.    Yes. 

***** 

Mr.  Brooks :  I  will  withdraw  the  question.  When 
did  you  start  on  your  vacation  in  1948? 

The  Witness :    I  believe  that  was  August  the  23rd. 

Q.  (By  Mr.  Brooks)  :  And  when  was  your  vaca- 
tion to  expire? 

A.    I  returned  to  work  on  September  13th. 

Q.     September  13th,  1948?  A.    Yes.  [341] 

***** 

Q.  Tell  me  about  this  telephone  conversation  you 
had  with  Mr.  Jones  on  September  8th  or  9th — I 
mean  the  day  you  have  identified. 

A.    You  mean  as  to  my  testimony? 

Q.  Well,  I  want  you  to  tell  me  what  your  recol- 
lection is  as  to  what  was  said  in  that  telephone  con- 
versation. 

A.  Well,  I  called  Mr.  Jones  and  told  him  that  I 
was  back  and  ready  to  go  to  work  Monday.  He  told 
me  that  they  were  having  some  trouble  and  I  asked 
him  what  the  trouble  was  and  he  said  it  was  a  strike. 

Q.  Is  that  the  first  time  you  knew  there  was  a 
strike  in  progress?  A.    Yes. 

Q.  You  knew  there  was  a  strike  in  progress  in 
Los  Angeles  on  that  day? 
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A.    Yes,  in  Los  Angeles. 

Q.  You  did  not  know  until  then  it  was  against 
the  Texas  Company?  A.    No. 

Q.    What  else  did  you  say? 

A.  I  jokingly  said  to  him,  ''It  looks  like  I  got 
some  more  vacation  coming"  or  something  like  that, 
to  that  effect,  and  he  said,  "No,"  they  had  a  pass 
coming  to  do  patrol  work,  and  to  be  exact  I  believe 
it  was  patroling  and  plant  safety  work. 

Q.  You  were  scheduled  to  go  back  to  work  on 
what  day  in  September? 

A.     September  the  13th. 

Q.  And  you  called  Mr.  Jones  on  either  the  8th 
or  9th? 

A.  The  8th  or  9th,  or  9th  or  10th.  I  am  not  too 
sure  as  to  the  date.  It  was  either  Thursday  or  Friday 
or  Saturday,  I  don't  know.  It  was  one  of  those  days. 

Q.    Why  did  you  call  Mr.  Jones? 

A.     To  let  him  know  I  was  back. 

Q.  You  were  not  due  back  to  work  until  the  13th, 
were  you  ? 

A.  I  have  always  called  on  my  return  and  told 
them  that  I  [344]  was  back.  It  wasn't  anything  un- 
usual. 

Q.  Now,  your  recollection  is  that  Mr.  Jones  said 
that  he  had  a  pass  for  you  and  they  wanted  you  to 
do  patrol  work? 

A.  Patrol  and  plant  safety  work.  I  don't  know 
that  that  is  the  exact  words. 

Q.  Well,  are  you  positive  of  any  one  of  those 
words,  "patrol"   or  "safety"  or  "maintenance"? 
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Are  you  positive  of  any  one  of  those  three  words 

being  used  in  the  telephone  conversation  I 

A.     The  word  "safety"  was  used. 

Q.     The  word  ''safety"  was  used?  A.     Yes. 

Q.     That  is  the  only  one  you  are  positive  of? 

A.     It  is  according  to  how  you  are  going  to  say  it. 

Q.  I  mean  those  three  words.  I  am  asking  you 
for  your  present  recollection. 

A.     Yes,  all  three  words  were  used. 

Q.    All  right,  and  they  were  all  three  used  by 

Mr.  Jones?  A.    Yes.  [345] 

***** 

Q.  What  kind  of  work  did  you  do  beginning  on 
September  13th  when  you  first  reported  during  the 
strike  ? 

A.  Patroling  the  lines  between  the  various  sta- 
tions, checking  the  gates,  the  locks  on  the  gates  of 
the  fences  around  the  various  pump  stations,  and 
reporting,  I  believe  it  was  every  two  hours,  to  the 
dispatcher. 

Q.  You  started  doing  that  work  on  the  first  night 
you  worked  during  the  strike? 

A.  Yes,  but  what  I  am  not  too  clear  about  is 
maybe  you  are  [348]  thinking  that  midnight  is  Tues- 
day. I  don't  know  how  you  are  figuring  that.  Mid- 
night wasn't  Monday  morning,  it  was  a  quarter  to 
1:00  Tuesday. 

Q.  But  you  started  in  doing  the  work  that  you 
have  described  in  your  direct  examination  and  which 
you  have  just  described.  Is  that  right,  and  who  had 
told  you  the  kind  of  work  you  were  to  be  doing  that 
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night?  I  am  trying  to  find  out  how  you  knew  what 

to  do,  Mr.  Cody,  beginning  that  evening. 

A.  I  would  say  that  Mr.  Jones  gave  me  part  of 
the  instructions  and  that  I  obtained  the  rest  of  them 
there  that  night. 

Q.  From  this  man  whose  name  you  don't  remem- 
ber? A.    Yes. 

Trial  Examiner  Schamikow :  Was  this  man  whose 
name  you  don't  remember  now  the  man  you  relieved  ? 

The  Witness :    What  was  your  question  ? 

Trial  Examiner  Scharnikow :  Was  this  man  whose 
name  you  don't  remember  the  man  w^hom  you  re- 
lieved ? 

The  Witness:  I  remember  him  but  I  don't  re- 
member his  name. 

Q.  (By  Mr.  Brooks)  :  He  is  the  man  whom  you 
relieved  ?  A.    Yes. 

Trial  Examiner  Scharnikow:  And  he  is  the  man 
from  whom  you  received  in  part  your  instructions 
as  to  what  you  were  to  do  ? 

The  Witness:  Well,  he  just  went  over  the  book 
that  I  [349]  w^as  to  keep  a  record  of  things  that 
I  saw. 

Q.  (By  Mr.  Brooks)  :  Who  checks  for  leaks  dur- 
ing normal  operations  of  the  Pipe  Line  Division? 

A.     The  Lme  Rider  and  Gagers. 

Q.  Who  checks  the  file  boxes  during  normal 
operations  in  the  Pipe  Line  Di^dsion? 

A.    I  would  say  both  the  Line  Rider  and  Gagers. 

Q.  You  have  stated  that  you  checked  the  gates. 
Are  you  referring  to  the  gates  or  were  you  referring 
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to  what  they  call  the  valves  ?  A.     The  gates. 

Q.  Was  that  to  determine  whether  the  gates  were 
still  locked?  A.    Yes. 

Trial  Examiner:  And  that  was  normally  done  by 
Line  Riders  and  Gagers? 

The  Witness :    No — the  fence  walking,  you  mean  ? 

Trial  Examiner  Scharnikow :    Yes. 

The  Witness :  That  was  normally  done  by  pmnp- 
ers  on  pump  stations  and  the  head  pumpers  at  sta- 
tions— well,  the  headquarters,  I  believe. 

Q.  (By  Mr.  Brooks)  :  Can  you  tell  whether  there 
is  oil  going  through  the  pipe  lines '? 

A.    At  various  places,  yes. 

Q.  At  various  places,  and  how  do  you  determine 
that  ?  [350]  A.     By  a  girgling  sound. 

Q.  Are  those  near  the  tanks  or  near  the  pump 
stations "?  A.     Near  the  pump  stations. 

Q.  And  you  testified  that  to  your  knowledge  as 
far  as  you  know  there  were  only  two  occasions  when 
oil  was  going  through  the  pipe  lines  while  you  were 
on  duty?  A.    Yes.  [351] 

Q.  Now,  you  testified  that  you  reported  that,  is 
that  right?  A.    Yes. 

Q.  Well,  tell  me  about  your  reporting  the  first 
incident,  what  you  said,  and  to  whom  you  said  it, 
and  what  kind  of  a  report  you  made. 

A.  I  made  my  report  to  a  dispatcher — I  don't 
know  who  was  on  duty — and  told  him  there  was  oil 
coming  in  at  the  Los  Alamitos  Farm,  and  he  said 
that  he  didn't  have  any  record  of  any  oil  coming  in. 

Q.    Was  that  a  written  report  or  an  oral  report? 

A.    Oral  report  over  the  telephone. 
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Q.  You  considered  that  as  a  part  of  your  duties 
at  that  time,  I  take  it?  A.     Yes,  sir. 

Q.  Would  there  be  leaks  in  the  pipeline  if  no  oil 
was  being  pumped  through?  A.     Yes. 

Q.  They  would  be  less  likely,  I  presume,  would 
they  not?  A.     Yes. 

Q.  Because  there  is  no  pressure.  You  continued 
from  the  13th,  the  night  of  the  13th,— which  would 
be  12:01  of  the  morning  of  the  14th— to  work  each 
evening  doing  the  same  kind  of  work,  until  when? 

A.  They  gave  me  two  days  off  that  week,  but  I 
don't  [352]  remember  what  the  days  was.  I  think 
I  can  find  the  schedule  that  was  handed  to  me. 

Q.  You  don't  remember  how  many  days  you 
worked,  then,  before  you— how  many  continuous 
days  you  worked,  beginning  on  the  early  morning 
of  the  14th?  A.     I  am  not  sure,  no. 

Q.  Do  you  remember  the  day  your  accident  oc- 
curred ?  A.    Yes. 

Q.  Had  you  worked  continuously  on  a  40-hour 
a  week  basis  from  the  time  you  commenced  during 
the  strike  until  the  time  of  your  accident? 

A.    Yes. 

Q.  Having  two  days  off,  I  guess,  each  week?— 
Well,  strike  that. 

When  did  the  accident  occur? 

A.     Thursday,  September  the  23rd. 

Q.     That  is  the  day  of  the  accident? 

A.    Yes. 

Q.     Then,  except  for  two  days  off,  you  worked 
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each  day  between  the  morning  of  the  14th  and  the 

23rd  I  A.     I  believe  that  is  right. 

Q.  Did  you  have  any  conversations  during  that 
time  with  Mr.  Jones,  regarding  the  type  of  work  that 
you  were  doing  and  regarding  your  duties? 

A.    Yes.  [353] 

Q.     Do  you  remember  when  that  took  place? 

A.  I  believe  I  would  be  correct  that  every  morn- 
ing while  I  was  on  the  daylight  shift. 

Q.    Every  morning  you  talked  to  Mr.  Jones? 

A.    While  I  was  on  the  daylight  shift. 

Q.  On  any  of  those  mornings,  did  he  give  you 
any  instructions  regarding  the  work  that  you  were 
to  do?  A.     I  don't  remember  any. 

Trial  Examiner  Scharnikow:  What  is  the  day- 
light shift? 

The  Witness :    8 :00  to  4 :00. 

Q.  (By  Mr.  Brooks) :  During  the  time  between 
the  morning  of  the  14th  and  the  date  of  your  ac- 
cident, did  you  have  any  conversations  with  Mr. 
Dreyer  regarding  the  duties  that  you  were  to  per- 
form or  were  performing?  A.    Yes. 

Q.    Do  you  remember  when  that  took  place? 

A.  In  the  early  part  of  the  week  of — I  don't  re- 
member the  day — ending  September  the  25th. 

Q.    And  where  did  that  conversation  take  place? 

A.    In  Mr.  Jones'  office. 

Q.    Who  was  present? 

A.    I  believe  Mr.  Jones  and  Mr.  Dreyer. 

Q.  Will  you  tell  me  what  was  said  in  the  con- 
versation, please? 
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A.  Yes.  As  I  was  going  through  the  refinery 
picket  line  and  some  of  the  pickets  hollered  and  told 
me  to  tell  Mr.  Dreyer  [354]  that  he  had  better  cut 
out  trying  to  haul  guys  through  that  picket  line. 

He  asked  me  who  they  were ;  and  I  told  him  there 
were  about  60  to  65  people  on  the  picket  lines  that 
morning,  and  that  I  didn't  know  who  said  what. 
One  guy  hollered  from  the  front,  and  I  turned,  and 
another  guy  hollered  from  the  back ;  and  he  told  me 
something  about  that  that  was  one  of  the  things  that 
was  wrong  with  me  as  a  supervisor.  That  I  should 
remember  who  said  those  things. 
Q.  Anything  else? 
A.    Not  that  I  remember. 

Q.     Did  you  show  your  pass  that  morning  when 
you  came  through?  A.     Yes,  sir. 

Q.     Then  this  was  not  said  to  you  at  the  time 

you  stopped  to  show  your  pass,  but 

A.    As  I  was  leaving  to  drive  away. 

Q.    as  you  were  leaving.  Was  anything  else 

said  at  that  time,  I  mean  about  your  duties? 
A.  I  don't  recollect  any  other  thing  being  said. 
Q.  Now,  yesterday  you  testified,  Mr.  Cody,  that 
during  the  week  that  you  were  scheduled  to  work 
from  8:00  to  4:00,  which  is  the  daylight  shift,  there 
were  some  run  tickets,  only,  to  be  delivered  to  some 
parts ;  is  that  correct  ?  A.     Delivered  where  ? 

Q.     Some  parts.  You  didn't  say  yesterday  where 
they  were  to  [355]  be  delivered. 
A.    I  didn't  know. 
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Q.  But  there  were  some  run  tickets  which  were 
to  be  delivered?  A.    Yes. 

Q.    What  are  run  tickets? 

A.  It  is  a  document  that  shows,  by  a  witness, 
how  much  oil  was  shipped  from  a  tank,  by  high  and 
low  gauge,  and  temperature  and  cut. 

Q.    Who  makes  out  the  run  tickets  ? 

A.     Normally,  gangers. 

Q.    And  who  made  out  these  run  tickets? 

A.     I  don't  know. 

Q.  Run  tickets  are  normally  to  be  delivered  to 
the  office,  are  they?  A.    Yes. 

Q.  And  these,  according  to  your  testimony  yes- 
terday, were  to  be  delivered,  and  you  testified,  ''I 
was  not  asked  directly  to  take  them." 

Did  anybody  ask  you  indirectly  to  take  the  run 
tickets  some  place?  A.    Yes. 

Q.    Who? 

A.    Mr.  J.  J.  Evans,  chief  dispatcher. 

Q.  And  was  that  on  the  day — during  the  week 
you  were  working  daylight  shift?  [356] 

A.    Yes,  sir. 

Q.    Do  you  remember  what  day  it  was? 

A.    No. 

Q.    What  did  Mr.  Evans  say? 

A.  He  said  that  these  run  tickets  had  to  be  de- 
livered. 

Q.    What  did  you  say? 

A.    I  didn't  say  anything. 

Q.    Where  were  the  run  tickets? 
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A.    In  his  hand. 

Q.    What  did  he  do  with  them? 

A.     Placed  them  on  my  desk. 

Q.    And  what  did  you  do  with  the  tickets? 

A.     Nothing. 

Q.    You  left  them  lying  on  the  deck? 

A.    Yes,  sir. 

Q.  When  you  left  at  the  end  of  your  shift,  were 
they  still  lying  on  your  desk? 

A.  Yes,  sir.  Not  at  the  end  of  my  shift;  left  at 
the  end  of  my  conversation  with  Mr.  Jones. 

Q.  At  the  end  of  your  conversation  with  Mr. 
Evans,  you  mean?  A.    Jones. 

Q.  Jones.  Did  you  have  a  conversation  with  Mr. 
Jones  about  those  run  tickets?  A.     No. 

Q.  Well,  I  am  confused.  Mr.  Evans  had  some 
run  tickets  [357]  in  his  hand,  and  laid  them  down 
on  your  desk ;  is  that  right  ? 

A.    After  he  said  they  had  to  be  delivered. 

Q.  And  you  said  nothing,  but  left  them  lying  on 
your  desk?  A.     Yes. 

Q.    Then  did  you  leave  your  desk? 

A.     Soon  after  that  I  went  out  on  a  patrolling  job. 

Q.    And  left  them  lying  on  the  desk? 

A.    Yes,  sir. 

Q.  Did  you  later,  during  that  shift,  come  back 
to  your  desk?  A.     No,  sir. 

Q.    Did  you  come  back  to  your  desk  the  next  day  ? 

A.    Yes. 

Q.    Were  the  run  tickets  still  there? 

A.    No,  sir. 
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Q.  You  also  testified  that  on  Tuesday  of  that 
week,  which  is  the  week  you  worked  daylight  shift, 
there  were  some  strappings,  that  is,  measurements 
on  tanks,  that  were  to  be  delivered ;  is  that  right  ? 

A.     That  is  right. 

Q.  Are  strappings  written  reports  of  measure- 
ments of  the  tanks  ?  Is  a  strapping  a  written  report  ? 
Just  describe  what  a  strapping  is. 

Trial  Examiner  Scharnikow:  Will  you  tell  me, 
how  do  you  spell  that,  incidentally?  [358] 

Mr.  Brooks :    That  is  s-t-r-a-p-p-i-n-g-s. 

The  Witness :  Yes.  It  is  a  sheet  of  paper  that  has 
on  it  markings  in  feet  and  inches  of  the  tank,  pipe 
number,  and  is  used  to  determine  how  much  oil, 
quickly,  by  guaging  a  tank  and  reading  the  gauge, 
and  looking  on  the  strapping  as  to  how  much  that 
guage  represents  in  oil  in  that  tank. 

Trial  Examiner  Scharnikow :  In  terms  of  gallons 
or  barrels  ? 

The  Witness :  Usually  barrels ;  sometimes  in  gal- 
lons. 

Q.  (By  Mr.  Brooks) :  That  strapping  report  is 
made  out  by  whom? 

A.    I  believe  the  engineers'  department. 

Q.  Do  you  know  who  made  this  particular  strap- 
ping report  out  that  we  are  speaking  of? 

A.    No. 

Q.    Who  normally  delivers  the  strapping  report? 

A.    I  don't  know. 

Q.  Your  testimony  was  that  there  was  such  strap- 
pings to  be  delivered.  Where  did  you  first  see  these 
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strappings?  A.     In  Mr.  Evans'  hands. 

Q.  Was  this  the  same  day  that  the  run  ticket 
incident  occurred?  A.     No. 

Q.  Where  was  Mr.  Evans  when  you  saw  them 
in  his  hands'? 

A.    In  the  hallway  outside  of  his  office.   [359] 

Q.  Did  Mr.  Evans  say  anything  to  you  about 
them? 

A.  Yes,  he  did.  He  said  that  these  strappings  had 
to  be  delivered.  That  is  how  I  knew  they  were  strap- 
pings, because  they  were  in  an  envelope. 

Q.     Did  you  say  anything? 

A.  I  told  him  he  could  depend  that  I  wasn't  going 
to  take  them  for  him. 

Mr.  Hackler:  Will  you  read  the  answer  back, 
please  ? 

(The  answer  was  read.) 

Q.  (By  Mr.  Brooks) :  How  long  did  you  con- 
tinue your  work,  to  the  best  of  your  recollection,  after 
that  incident,  not  that  day  but  until  the  28th? 

A.  I  worked  Monday,  Tuesday,  Wednesday, 
Thursday  and  Friday— Thursday,  8:00  to  4:00;  I 
worked  Friday  from  4 :00  to  12 :00,  and  I  didn't  work 
any  more. 

Q.    Were  there  any  other  incidents 

Trial  Examiner  Scharnikow:  Is  that  an  answer 
to  your  question? 

Mr.  Brooks:    I  think  so.  Read  it. 

Trial  Examiner  Scharnikow :  I  thought  the  ques- 
tion was  how  long  that  day. 
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Mr.  Brooks:     Not  that  day. 

Trial  Examiner  Scharnikow:  Oh,  I  misunder- 
stood you;  I  misheard. 

Q.  (By  Mr.  Brooks) :  Were  there  any  other  in- 
cidents prior  to  [360]  September  28th  when  you 
chose  not  to  perform  some  task  that  was  either  re- 
quested of  you  or  suggested  to  you? 

A.     Not  that  I  remember. 

Q.  The  next  occasion,  and  the  only  other  oc- 
casion, according  to  your  present  recollection,  other 
than  these  two  regarding  the  run  tickets  and  the 
strappings,  was  on  September  28th?  A.    Yes. 

Q.  Now,  directing  your  attention  to  September 
28th,  what  time  did  you  report  to  Mr.  Jones'  office 
that  day? 

A.    I  believe  it  w^as  about  11:30  in  the  morning. 

Q.    That  was  on  Tuesday,  September  28th  ? 

A.    Yes,  sir. 

Q.  You  had  received  a  telephone  call  on  the  pre- 
vious day,  Monday,  the  27th? 

A.    As  I  recollect  it,  yes. 

Q.    And  that  was  from  Mr.  Jones  ?  A.    Yes. 

Q.  Were  you  at  home  when  he  first  called,  as  far 
as  you  know  ?  A.    So  far  as  I  know. 

Q.     Do  you  recall  what  time  of  the  day  that  was  ? 

A.     No. 

Q.  Will  you  tell  me,  as  best  you  can,  what  was 
said  in  the  telephone  conversation  of  the  27th  between 
you  and  Mr.  Jones  ?  [361] 

A.    On  the  telephone,  he  just  asked  me  to  come 
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into  his  office  Tuesday  at  noon,  "the  next  day  at 

noon,"  I  believe  his  words  were. 

Q.  And  you  said,  ''O.K."  or  something  to  that 
effect? 

A.     I  assured  him  that  I  would  be  there. 

Q.  Do  you  remember  any  other  conversation  that 
occurred  at  that  time?  A.    No. 

Q.  When  you  went  to  the  office  on  the  28th,  you 
went  directly  to  Mr.  Jones'  office? 

A.     Yes,  sir. 

Q.  Was  there  anyone  in  the  office  with  Mr.  Jones 
when  you  entered?  A.    Yes. 

Q.    Who?  A.    Ray  Rogers. 

Q.    Who  is  Ray  Rogers? 

A.  He  is  foreman  of  the  maintenance  crews,  pipe 
line  division. 

Q.  Did  any  conversation  occur  between  you  and 
Mr.  Jones  while  Mr.  Rogers  was  present? 

A.    No. 

Trial  Examiner  Scharnikow:  The  answer  is 
*'No"? 

The  Witness:    ''No." 

Q.  (By  Mr.  Brooks) :  Then  tell  me,  as  best  you 
can  remember,  [362]  what  Mr.  Jones  said  to  you 
and  what  you  said  to  Mr.  Jones  on  that  occasion. 

A.  His  reason  for  calling  me  in  was  that  they 
were  going  to  change  our  schedules,  that  the  com- 
pany was  going  to  start  operations,  and  that  man- 
agerial people  would  go  on  12-hour  days,  six  days 
a  week,  and  that  we  would  be  paid  time  and  a  half 
for  the  32  hours. 
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Q.  That  would  mean  that  the  first  40  hours  would 
be  at  straight  time,  and  then  the  last  32  hours  of 
the  week  at  time  and  a  half,  is  that  correct? 

A.     I  think  so. 

Q.  Now,  when  Mr.  Jones  told  you  that  they  had 
decided  that  the  managerial  employees  were  going 
on  this  six-day,  12-hour  a  day  shift,  what  did  you 
say? 

A.  I  believe  I  asked  him  if  they  had  notified  the 
union. 

Q.  Your  present  recollection  is  that  you  asked 
him  if  they,  meaning  Mr.  Jones  or  someone  with  the 
company,  had  notified  the  union  ?  A.    Yes. 

Q.    What  did  Mr.  Jones  say  to  that? 

A.     ''No." 

Q.    And  then  what  did  you  say? 

A.  I  don't  believe  I  said  anything.  I  think  he 
said  the  rest  of  it. 

Q.  And  what  was  the  next  thing  that  Mr.  Jones 
said?  [363] 

A.  That  we  were  going  to — this  might  not  be  in 
sequence  the  way  he  said  it. 

Q.    Well,  tell  it  as  best  you  can. 

A.  That  we  weren't  going  to  ride  patrolling 
singly  any  longer,  that  we  were  going  to  ride  in 
pairs,  and  that  the  person  who  was  going  to  ride 
with  me  was  a  man  by  the  name  of  Hugo.  I  couldn't 
remember  it  yesterday. 

Q.    It  is  Huso,  isn't  it,  H-u-s-o? 

A.  Yes,  Huso.  I  asked  him  what  he  wanted  me 
to  do,  then  that  is  when  he  told  me  that — Mr.  Jones' 


National  Labor  Relations  Board  187 

(Testimony  of  Alfred  George  Cody.) 

conversation  was  just  a  little  bit  different  than  Mr. 

Dreyer's. 

Q.  Now,  at  this  time  we  are  with  the  Jones  con- 
versation. 

A.  Mr.  Jones  said  that  he  wanted  me  to  go  over 
to  Yorba  Linda  and  engage  in  sampling  the  tanks 
for  a  first-of-the-month  report. 

Q.  He  also  said  he  wanted  you  to  take  the  tem- 
perature, did  he  not? 

A.    Well,  sampling  means  all  of  that. 

Q.  That  is  right.  All  right,  Mr.  Jones  said,  *'I 
want  you  to  go  over  to  the  Yorba  Linda  station  and 
sample  and  gauge  the  tanks  for  the  first-of-the-month 
report"?  A.    Yes. 

Q,  Did  he  say  anything  else  in  connection  with 
taking  the  sampling  and  gauging  of  those  tanks? 

A.  Yes,  I  believe  he  did  say  that  I  was  to  take 
samples  [364]  down  to  the  Signal  Hill  lab  and  run 
them. 

Q.  He  told  you  that  these  reports  needed  to  be  in 
by  October  1st,  did  he  not? 

A.    He  said  the  first  of  the  month  reports.  [365] 

Q.  He  told  you,  did  he  not,  that  you  could  do  that 
at  any  time  between  the  time  he  was  talking  with 
you  and  the  first  of  the  month?  A.     Yes. 

Q.  What  did  you  say  when  Mr.  Jones  wanted 
you  to  take  this  sampling  and  gaging  of  the  tanks 
and  you  could  do  it  any  time  between  then  and  the 
first  of  the  month? 

A.  Well,  generally  I  related  my  history  to  him 
in  relation  to  the  Oil  Workers  International  Union 
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and  my  membership,  participating  in  the  harbor 

councils  that  I  was  assigned  to. 

Q.  Had  anyone  connected  with  the  union  said 
anything  to  you  prior  to  that  time  and  after  you  had 
started  to  work  on  the  14th  about  the  kind  of  work 
that  would  be  permissible  in  the  eyes  of  the  union 
for  you  to  do?  A.     No. 

Q.  You  told  Mr.  Jones  that  you  felt  that  you 
should  not  do  the  gaging  and  sampling  work  be- 
cause it  was  work  that  was  normally  performed  by 
non-supervisory  people.  Is  that  correct? 

A.    Yes. 

Q.  And  then  you  related  to  him  your  long  his- 
tory with  the  union  which  constituted  the  basis  for 
your  not  wanting  to  do  that.  Is  that  right? 

A.    Yes. 

Q.  Was  it  about  that  time  that  Mr.  Dreyer  walked 
by?  A.    Yes.  [366] 

Q.    And  I  believe  that  you  testified  that  Mr.  Jones 

called  to  Mr.  Dreyer  to  come  in  to  the  office.  Is  that 

right?  A.     That's  right.  [367] 

^  *  *  *  * 

Q.  Will  you  tell  us  what  was  said  in  the  conver- 
sation between  you,  Mr.  Jones  and  Mr.  Dreyer  after 
he  came  into  the  office  on  this  occasion  on  Septem- 
ber 28th? 

A.  As  I  remember  it,  Mr.  Jones  said  to  Mr. 
Dreyer  that  he  had  talked  over  the  assignment  with 
me  and  that  I  didn't  feel  like  I  could  do  it.  Mr. 
Dreyer  then  went  through  a  long  talk  and  I  talked  to 
Mr.  Dreyer  again  about  my  position  in  the  thing.  It 
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finally  came  out  that  it  was  he  who  gave  the  order, 
and  he  said  that  what  he  wanted  me  to  do  was  to 
go  over  to  Yorba  Linda  and  gauge  and  sample  the 
tanks  and  get  the  station  ready  to  run.  I  refused  to 
do  it  and  [370]  he  terminated  me. 

Q.  Now,  are  you  positive  that  Mr.  Dreyer  said 
that  he  wanted  you  to  get  the  station  ready  to  run? 

A.     That  is  what  he  said. 

Q.  What  did  you  say  when  he  said  he  wanted  you 
to  get  the  station  ready  to  run  ? 

A.    I  didn't  even  discuss  it  with  him. 

Q.     Did  you  make  any  reply  ? 

A.     Only  that  I  wouldn't  do  it. 

Q.     You  said,  ''I  won't  do  it"? 

A.  Well,  I  just  refused  to  do  it.  I  don't  know  how 
I  said  it. 

Q.  Had  Mr.  Jones  told  you  that  he  wanted  you 
to  get  the  station  to  run  ?  A.     No,  sir. 

Q.  Did  you  mention  to  Mr.  Dreyer  that  you  sug- 
gested that  the  other  man  go  along  and  do  the  work 
and  you  do  the  driving  ? 

A.     Did  I  say  that? 

Q.    Yes.  A.    Yes,  sir. 

Q.    Did  you  say  that  to  Mr.  Dreyer? 

A.     Both  of  them  were  sitting  there. 

Q.  Well,  did  you  say  it  on  two  occasions,  once 
while  Mr.  Dreyer  was  not  there  and  then  again  after 
Mr.  Dreyer  was  there?  [371] 

A.     I  don't  remember  whether  I  did  or  not. 

Q.    But  you  know  you  said  that  one  time  ? 

A.    Yes,  sir. 
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Q.  What  was  Mr.  Dreyer's  or  Mr.  Jones  ^  reply  to 
your  suggestion  that  the  other  man  do  the  work  and 
you  drive  him  around? 

A.  Said  that  that  wasn't  fair  to  the  other  people 
on  management's  payroll,  to  expect  them  to  do  things 
and  me  not  to.  They  also  stated  that  they  never  asked 
me  to  perform  any  work  before  this  particular  time, 
forced  me,  I  should  say.  They  had  never  forced  the 
issue  about  me  performing  any  work  until  this  par- 
ticular time. 

Q.     Who  said  that '? 

A.     I  believe  Mr.  Dreyer. 

Trial  Examiner  Scharnikow :  May  I  interrupt  for 
a  question  or  two  ? 

You  say  you  suggested  that  you  drive  another  man 
over  there  to  get  the  station  ready.  Is  that  right,  Mr. 
Cody? 

The  Witness :  They  had  assigned  a  man  to  go  with 
me  by  the  name  of  Huso,  I  believe,  and  I  told  them 
that  I  would  drive  him  over  there  and  let  him  do  the 
work,  and  that  is  when  they  told  me  it  wasn't  fair 
to  ask  other  people  in  management  to  do  the  work 
and  not  ask  me  to  do  it. 

Trial  Examiner  Scharnikow:  What  was  Huso's 
job? 

The  Witness:  I  am  not  certain,  but  I  think  he 
was  [372]  called  a  junior  engineer. 

Trial  Examiner  Scharnikow:  Can  we  have  an 
agreement  as  to  whether  or  not  a  junior  engineer  is 
a  supervisory  employee  ? 

Mr.  Purver :    If  the  company  says  so. 
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Mr.  Brooks :  We  will  stipulate  he  is  a  supervisory 
employee. 

Mr.  Purver:    I  so  stipulate. 

Trial  Examiner  Scharnikow:  Off  the  record  a 
second. 

(Discussion  off  the  record.) 

Mr.  Brooks :  Mr.  Examiner,  I  would  like  to  clarify 
the  stipulation  regarding  the  junior  engineer,  Mr. 
Huso.  He  is  not  a  supervisory  employee  in  the  true 
sense  of  the  word,  because  he  does  not  have  em- 
ployees working  under  his  supervision.  He  is,  how- 
ever, excluded  from  the  bargaining  unit  as  a  mana- 
gerial employee  and  as  a  technical  employee.  He  is, 
in  our  position,  a  representative  of  management  as 
distinguished  from  the  rank  and  file. 

Trial  Examiner  Scharnikow :  You  agree  with  the 
stipulation  ? 

Mr.  Purver :    That  is  satisfactory,  yes. 

Trial  Examiner  Scharnikow :    Thank  you. 

Q.  (By  Mr.  Brooks) :  Mr.  Cody,  did  Mr. 
Dreyer  also  state  that  you  could  have  until  the  28th 
of  September,  until  the  first  of  the  month  to  do  this 
job  that  he  had  ordered  you  to  do  I  [373] 

A.     No,  Mr.  Dreyer  didn't. 

Q.     Did  Mr.  Jones  state  that?  A.     Yes. 

Q.     And  you  are  positive  that  Mr.  Dreyer  did  not  ? 

A.     He  didn't  say  anything  about  it. 

Q.  I  believe  you  testified  that  this  Yorba  Linda 
station  is  operated  by  steam. 

A.     That  is  correct.  [374] 
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Q.  Have  you  ever  in  your  21  years'  experience 
with  the  company  started  up  a  steam  pumping  sta- 
tion f  A.     Yes. 

Q.  And  how  many  assistants  did  you  have  with 
you?  A.     None. 

Q.  And  did  anyone  then  take  over  the  operation 
of  the  station  after  it  was  started? 

A.     I  don't  understand  your  question. 

Q.  Could  you  start  a  steam  pump  station  to  op- 
erating and  then  leave  it  unattended  *? 

A.     After  you  got  it  on  the  line  ? 

Q.     Yes.  A.     Certainly. 

Q.  What  would  be  entailed  in  starting  that  Yorba 
Linda  station  to  operate  ? 

A.     Firing  the  boilers. 

Q.    How  are  the  boilers  fired  ?  A.    By  gas. 

Q.     What  would  you  have  to  do  to  fire  the  boilers  ? 

A.    You  mean  from  beginning  to  end,  now? 

Q.    Yes. 

A.  Blow  out  or  air  out  the  fire  box,  check  all  lines 
to  see  that  there  wasn't  any  leaks  any  place.  Prob- 
ably in  that  case  where  they  have  lines  blinded  off, 
you  would  have  to  change  the  blind,  on  the  boilers 
you  were  going  to  light  up,  see  that  [375]  the  cor- 
rect amount  of  water  was  in  the  boiler  and  then  light 
the  boiler  and  bring  it  up  very  slowly. 

Q.     How  long  would  that  take  ? 

A.    It  should  take  at  least  two  hours. 

Q.  What  would  be  the  next  thing  you  would  do 
to  get  it  on  the  line  ? 

A.     To  get  the  boiler  on  the  line ? 
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Q.  To  get  the  station  to  operating  and  get  the 
oil  going  through  the  lines. 

A.  There  are  a  lot  of  things  at  that  Yorba  Linda 
pump  station  in  the  operations  that  a  pumper  has 
more  to  do  than  just  getting  the  pump  started.  If 
you  just  want  a  pump  started,  you  would  get  steam 
up  on  the  boiler,  open  the  boiler  on  the  steam  line, 
and  open  the  steam  line  onto  the  oil  pump. 

First,  open  the  oil  lines  onto  the  pump  and  then 
open  the  steam  line  and  then  start  pumping. 

Q.  And  then  after  that  was  done,  it  is  your  tes- 
timony that  it  would  be  good  practice  to  leave 
the  station  unattended  without  the  presence  of  a 
pumper? 

Mr.  Purver:  I  object.  He  hasn't  testified  that  it 
was  good  practice  to  do  so. 

Mr.  Brooks:    Well,  I  will  rephrase  the  question. 

Q.  (By  Mr.  Brooks)  :  Would  you  testify  that  it 
is  good  practice  to  start  the  pump  after  it  had  been 
idle — start  [376]  the  station  after  it  had  been  idle, 
and  then  leave  it  unattended  ? 

A.  I  am  going  to  have  to  clear  up  with  you  what 
you  mean  by  "unattended."  If  you  mean  going  across 
the  street  and  gauging  and  sampling  of  the  tanks,  it 
is  done  every  day.  It  has  been  done  every  day  since 
they  started  up  over  there. 

Q.  How  long  then  could  you  leave  it  unattended 
without  watching  it  immediately  after  it  started  op- 
erating after  several  weeks'  idleness? 

A.  Any  good  pumper  would  check  it  every  few 
minutes. 
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Q.  Did  you  say  Mr.  Dreyer  said  for  you  to  start 
the  station  operating  ? 

A.     No,  I  didn't  say  that. 

Q.  Let  me  get  it  exactly  right.  What  did  he  say 
to  you? 

A.  I  said  Mr.  Dreyer 's  order  to  me  was  to  go  out 
and  gauge  and  sample  the  tanks  at  Yorba  Linda  and 
get  that  station  ready  to  run  period.  That  was  all 
that  was  said  about  it. 

Q.  Now,  and  your  answer  was,  in  effect,  "No,  I 
will  not  do  it"?  A.      In  effect,  yes. 

Q.  Did  you  tell  Mr.  Dreyer  at  that  time  that  you 
were  willing  to  continue  to  ride  the  lines  to  check  for 
leaks  ? 

A.  Yes,  I  told  Mr.  Dreyer  at  that  time  that  I  was 
willing  to  ride  the  lines  even  18  hours  a  day  if  they 
needed  that  kind  of  work.  [377] 

Q.  And  did  you  tell  him  that  you  were  willing  to 
continue  to  check  the  gates?  A.    What  gates? 

Q.     The  gates  that  you  have  testified  you  did  check. 

A.     The  gates  on  the  fences  ? 

Q.  Well,  you  have  testified  you  checked  the  gates, 
Mr.  Cody.  Isn't  that  right? 

A.  I  testified  that  I  saw  that  the  locks  on  the  gates 
of  the  fences  were  locked. 

Q.  Did  you  tell  Mr.  Dreyer  that  you  were  willing 
to  continue  to  check  the  gates  to  see  that  the  locks 
were  locked? 

A.    No.  That  wasn't  discussed. 

Q.  Did  you  tell  Mr.  Dreyer  that  you  were  willing 
to  continue  to  check  the  valve  boxes  ? 
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A.     That  wasn't  discussed. 

Q.  Did  you  tell  Mr.  Dreyer  when  he  told  you 
what  he  wanted  you  to  do  that  he  would  have  to  give 
an  order  to  that  effects  A.    Yes,  sir. 

Q.     And  then  what  did  Mr.  Dreyer  say  ? 

A.     That  is  when  he  gave  his  order. 

Q.  And  then  you  said,  "I  refuse  to  do  it,"  or 
words  to  that  effect?  A.     That  is  right. 

Q.  As  I  understood  your  testimony  Friday  and 
Thursday,  the  basis  for  your  refusal  to  do  that  work 
was  that  it  is  [378]  normally  performed  by  rank  and 
file  employees.  Is  that  right  ■?  A.     Yes. 

Q.  And  as  I  understood  your  testimony,  you  de- 
clined to  deliver  the  strappings  because  that  it  is 
normally  performed  by  nonsupervisory  employees. 
Is  that  right? 

A.     I  didn't  refuse  to  take  them. 

Q.  No;  you  declined.  You  just  didn't  do  it;  is 
that  right?  A.     That  is  right. 

Q.  It  was  on  your  desk,  or,  I  believe,  the  strap- 
pings were  offered  to  you  by  Mr.  Evans.  Is  that 
right  ?  Not  directly,  no. 

Q.  And  you  told  him,  at  least,  that  he  could  de- 
pend on  you  not  delivering  them,  didn't  you? 

A.     That  is  right. 

Q.  And  the  reason  for  that  was  because  that  is 
normally  done  by  nonsupervisory  employees? 

A.     Not  necessarily. 

Q.     Do  you  know  who  normally  does  that  work? 

A.     It  could  be  a  lot  of  people. 

Q.    Well,  what  was  the  basis  for  your  not  doing 
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the  work  at  that  tune,  namely,  delivering  the  strap- 
pings ? 

A.  Generally  because  the  strappings  that  are  sent 
out  to  various  companies,  at  least,  are  to  show  on 
the  run  tickets  as  to  how  much  oil  was  shipped  from 
a  tank.  I  wanted  no  part  in  the  operation.  [379] 

Q.  Is  the  delivery  of  the  run  tickets  which  were 
laid  on  your  desk  normally  made  by  nonsupervisory 
employees  ?  A.     Some  of  them,  yes. 

Q.  Is  that  the  basis  for  your  not  delivering  the 
run  tickets  ? 

A.    Because  it  was  part  of  an  operation,  yes. 

Q.  You  were  not  ordered  to  take  the  strappings 
and  deliver  them,  were  you?  A.    No,  sir. 

Q.  You  were  not  ordered  to  deliver  these  run 
tickets,  were  you?  A.     No,  sir. 

Q.  Do  you  remember  a  discussion  with  Mr. 
Dreyer  during  this  conversation  of  the  28th  with  re- 
spect to  the  presence  or  absence  of  pickets  at  the 
Yorba  Linda  station? 

A.    Yes,  I  believe  I  do. 

Q.    What  was  that  conversation? 

A.    I  think  that  he  said 

Trial  Examiner  Scharnikow:    When? 

Mr.  Brooks :  This  was  in  the  September  28th  con- 
versation. Is  that  right  ? 

The  Witness:    I  am  not  too  sure  as  to  the  time. 

Q.  (By  Mr.  Brooks)  :  Let  me  rephrase  the  ques- 
tion, Mr.  Cody.  Was  there  a  conversation  on  the  28th 
at  the  time  Mr.  Jones,  Mr.  Dreyer  and  you  were  con- 
versing, wherein  the  presence  or  absence  of  pickets 
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at  the  Yorba  Linda  station  was  mentioned?  [380] 

A.    Yes. 

Q.     Relate  that  conversation  to  us,  please. 

A.  As  I  remember,  he  said  that  he  had  noticed 
that  there  weren't  always  pickets  at  the  Yorba  Linda 
pump  station,  and  that  I  could  pick  my  time  to  go 
into  the  station  so  as  not  to  get  those  people  irritable. 

Q.    Did  you  make  a  reply  to  that? 

A.    I  don't  believe  I  did. 

Q.  Was  anything  else  said  about  pickets  or  pick- 
ing your  time,  that  you  now  recall  ?  A.     No. 

Q.  Mr.  Cody,  still  referring  to  the  conversation 
of  the  28th  you  testified  that  you  described  to  Mr. 
Jones  the  history  of  your  activities  on  behalf  of  the 
union  while  an  employee  of  the  company,  and  that 
such  was  the  reason  for  your  refusing  to  do  this  work, 
I  believe.  Is  that  right  f  A.     Yes. 

Q.  Did  you  repeat  that  conversation  to  Mr. 
Dreyer  ?  A.     Yes. 

Q.  Did  you  tell  him  that  this  history  of  your  ac- 
tivities was  the  reason  that  you  did  not  wish  to  do 
the  work  or  the  reason  that  you  refused  to  do  the 
work? 

A.  Yes.  I  told  him  that  I  had  an  actual  fear  of 
what  would  happen  to  my  family  and  my  home  be- 
cause of  my  activities  in  the  union,  especially  re- 
lating to  what  you  are  asking  me  now  [381]  about 
the  committee  that  I  was  a  member  of  in  the  Los 
Angeles  Basin  area. 

Q.     Now,  up  until  September  28th,  according  to 
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3^our  testimony,  you  had  driven  through  the  picket 

line.  A.     With  a  pass. 

Q.    On  September  28th  did  you  have  a  pass? 

A.    Yes,  sir. 

Q.  Had  anybody  in  the  union  said  anything  to 
you  about  revoking  or  recalling  the  pass  1 

A.     No,  sir. 

Q.  I  want  to  direct  your  attention  now  to  the 
first  conversation  you  had  with  Mr.  O'Connor  in 
November  wherein  you  talked  to  him  about  getting 
your  job  back.  You  testified  that  this  conversation 
was  on  November  4.  Is  that  right  ? 

A.     As  I  remember  it,  yes. 

Q.    At  least  it  was  on  or  about  November  4  ? 

A.     That  is  right. 

Q.  General  Counsel's  Exhibit  No.  13,  which  is  the 
strike  settlement,  is  dated  November  4,  1948.  Do  you 
know  whether  you  conversed  with  Mr.  O'Connor  on 
that  day  or  a  day  or  so  after,  or  does  that  help  you 
place  it? 

A.    My  memory  is  that  it  was  the  same  day. 

Q.  Same  day.  Mr.  O 'Conner  told  you  at  that  time, 
did  he  not,  that  in  view  of  the  circumstances  of  your 
discharge  that  it  would  be  necessary  for  you  to  make 
your  peace,%as  it  were,  [382]  with  Mr.  Dreyer  before 
you  could  be  rehired  or  reinstated  ?  A.     Yes. 

Q.  Next,  I  wish  to  direct  your  attention  to  the 
November  8th  conversation  which  was  the  first  one 
you  had  with  Mr.  Dreyer  after  your  dismissal.  At 
that  time  was  there  still  a  picket  line  at  the  Pipeline 
Division  operations?  A.     No. 
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Q.  In  that  conversation  you  requested  reinstate- 
ment to  your  job  as  a  supervisor,  did  you  not? 

A.    Yes. 

Q.  On  November  the  15th  when  you  next  saw  Mr. 
O ^Connor  did  not  Mr.  O'Connor  repeat  that  if  you 
were  reemployed,  Mr.  Dreyer  would  have  to  do  it  ? 

A.    Yes. 

Q.  Did  Mr.  O'Connor  state  at  that  time  that  such 
was  true  because  Mr.  Dreyer  had  discharged  you  for 
refusing  to  obey  an  order  % 

A.    No,  I  don't  believe  he  said  that. 

Q.  Did  he  say  anything  substantially  the  same  as 
that,  and,  if  so,  tell  us  what  he  did  say  ? 

A.  All  I  can  remember  is  that  he  told  me  that  I 
had  to  make  my  peace  with  Mr.  Dreyer. 

Q.  You  next  talked  to  Mr.  Dreyer  on  November 
16,  as  I  remember  it.  Did  you  at  that  time  ask  Mr. 
Dreyer  for  reinstatement  to  your  position  as  a  su- 
pervisor? [383]  A.     No. 

Q.  Referring  back  to  the  first  conversation  with 
Mr.  O'Connor,  did  you  not  tell  Mr.  O'Connor  that 
you  were  very  anxious  and  eager  to  return  to  work 
for  The  Texas  Company  in  order  to  protect  your  long 
service  with  the  company? 

A.    With  Mr.  O'Connor? 

Q.    Yes.  A.    Yes. 

Q.     The  first  conversation?  A.     Yes. 

Q.  In  the  first  conversation  with  Mr.  Dreyer  on 
November  8  you  told  him  the  same  thing,  did  you 
not? 

A.     I  don't  remember  whether  I  did  or  not. 
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Q.  Would  you  deny  that  you  told  him  that  you 
wished  to  return  to  the  company's  service  in  order 
to  protect  the  21  years  you  had  with  the  company? 

A.     On  November  the  8th  ? 

Q.    Yes. 

A.    I  might  have  said  that. 

Q.  On  November  16th  in  the  conversation  with 
Mr.  Dreyer,  did  you  say  that  you  wished  to  return 
to  the  employ  of  The  Texas  Company  because  of  your 
long  service  with  the  company  and  in  order  to  pro- 
tect that  service "? 

A.  I  didn't  qualify  it  at  all.  I  just  offered  to  re- 
turn to  work  to  any  job.  [384] 

Q.  Mr.  Jones  was  present  at  that  conversation, 
wasn't  he?  A.    Yes. 

Q.  Tell  me  as  best  you  can  what  you  said  to  Mr. 
Dreyer  mth  respect  to  your  return  to  work  in  the 
conversation  of  November  16th. 

A.  On  that  particular  day  I  didn't  do  much  talk- 
ing. He  done  most  of  the  talking. 

Q.  You  remember  that  conversation  at  the  pres- 
ent moment,  do  you? 

A.     I  remember  of  having  it,  yes. 

Q.  Can  you  tell  me  now  how  the  conversation' 
started  ?  A.    Yes,  I  believe  I  can. 

Q.     Will  you  do  so  ? 

A.  I  told  hun  that  I  was  there  to  get  a  job  back  in 
the  pipe  line  division. 

Q.    What  did  Mr.  Dreyer  say? 

A.  He  told  me  that  he  thought  my  act  was  a  pre- 
midated  act,  that  if  it  had  been  something  that  I  had 
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done  on  the  impulse  of  a  moment  he  might  be  able  to 

excuse  it,  but  he  thought  I  had  planned  it. 

Q.    What  did  you  say  ? 

A.     I  don't  believe  I  said  anything. 

Q.  As  I  understand  your  testimony,  it  is  that 
you  said  these  words  in  ajjplying  to  Mr.  Dreyer,  "I 
would  like  to  have  a  job  back  in  the  pipe  line  divi- 
sion." [385] 

A.     Yes,  and  I  qualified  the  words. 

Q.     Tell  me  how  you  qualified  them. 

A.  I  qualified  them  by  telling  him  I  had  worked 
on  nearly  every  job  they  had  had  in  the  pipe  line  de- 
partment and,  to  my  knowledge,  I  had  never  been 
told  that  I  wasn't  doing  a  job,  and  that  I  thought  the 
conipany  should  consider  the  amount  of  experience 
and  the  training  that  I  had  had  in  determining 
whether  they  was  to  put  me  back  on  the  work  or  not. 

Q.  And  you  said  nothing,  I  believe  you  have  tes- 
tified, about  your  past  experience  except  that  you 
had  worked  on  nearly  every  job"? 

A.  That  is  right,  I  didn't  condition  my  request 
for  a  job  because  of  seniority  or  any  other  thing.  I 
just  asked  for  a  job. 

Q.  No,  you  didn't  say  you  offered  to  return  if 
they  gave  you  all  of  your  service  credit  and  only  if 
they  gave  you  all  your  service  credit,  did  you? 

A.    No. 

Q.     But  the  past  service  was  discussed  ? 

A.    By  me? 

Q.    Yes. 
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A.  Only  relating  to  the  experience  and  training 
that  the  company  had  given  me. 

Q.  You  did  state,  did  you  not,  Mr.  Cody,  that  you 
hated  [386]  to  lose  that  21  years  service  that  you  had 
with  the  company  ?  A.     Naturally. 

Q.    You  did  state  that,  did  you  not  % 

A.     In  this  meeting? 

Q.    Yes. 

A.    I  don't  remember  I  did.  I  did  in  the  first  one. 

Q.  But  you  are  not  sure  about  the  November  16th 
meeting  % 

A.    No,  I  don't  know  whether  I  discussed  that. 

Q.  Referring  now  to  the  meeting  you  had  with 
Mr.  O'Connor  in  early  January  of  1949,  did  you  say 
anything  to  Mr.  O'Connor  about  the  letter  that  you 
had  written  to  him  under  date  of  December  16,  1948, 
and  which  is  now  in  evidence  as  General  Counsel's 
Exhibit  25? 

A.  The  next  meeting  I  had  with  Mr.  O'Connor 
after  I  wrote  the  letter,  he  discussed  it  with  me. 

Q.  Well,  was  the  meeting  early  in  January,  1949, 
the  first  meeting  that  you  had  with  him  after  you 
had  written  the  letter  ? 

A.  I  think  that  I  testified  that  is  how  I  remember 
it. 

Q.  Do  you  recall  nov/  whether  or  not  the  Janu- 
ary meeting  was  the  first  one  you  had  with  Mr. 
O'Connor  after  the  letter?  A.    Yes. 

Q.  And  you  did  mention  that  letter  at  that  con- 
versation? A.     I  didn't;  he  did.  [387] 

Q.    Mr.  O'Connor  did?  A.     Yes. 
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Q.  Isn't  it  a  fact  that  at  that  time  you  told  Mr. 
O'Connor  that  you  were  very  anxious  to  get  back 
with  the  company  in  order  to  protect  the  21  years' 
service  ?  A.     No. 

Q.  Isn't  it  true,  Mr.  Cody,  that  you  said  you 
would  appreciate  Mr.  O'Connor  helping  you  get  a 
job  in  some  other  department  with  the  company  in 
order — I  will  break  that  down.  Didn't  you  say  you 
would  appreciate  his  getting  you  a  job  in  some  other 
department  of  the  company  ? 

A.     I  think  he  suggested  it. 

Q.  It  is  your  recollection  that  Mr.  O'Connor  sug- 
gested that?  A.    Yes,  sir. 

Q.     Would  you  deny  that  you  suggested  that  ? 

A.     Yes,  I  would  deny  that  I  suggested  it. 

Q.  Did  you  not  state  that  you  would  like  to  have 
a  jol)  in  some  other  department  of  the  company  if 
you  couldn't  get  back  in  the  pipe  line  division,  in 
order  to  protect  your  21  years'  service  with  the  com- 
pany? 

A.    No,  I  never  made  a  statement  like  that. 

Q.  You  are  a  participant  in  the  company's  pen- 
sion plan,  are  you  not  ?  You  were  as  an  employee  of 
the  company?  A.     Yes. 

Q.  Have  you  taken  any  action  regarding  that 
pension  plan  [388]  since  your  dismissal  on  Septem- 
ber 28th?  A.     Have  I  taken  any? 

Q.    Yes.  A.     No. 

Q.  Have  you  been  informed  that  it  is  cancelled 
or  revoked? 

A.    No.  As  I  understand  it,  I  have  an  annuity  that 
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was  sent  to  me  by  the  Travelers  Insurance  Company 
because  I  had  20  years'  service.  I  have  a  certain 
amount  of  pension  coming  to  me  at  a  certain  age. 

Trial  Examiner  Scharnikow:  By  that,  do  you 
mean  that  you  are  receiving  payments  now*? 

The  Witness :    No,  not  until  I  am  65  years  old. 

Q.  (By  Mr.  Brooks)  :  Isn't  it  true  that  you  told 
Mr.  O  'Connor  that  you  would  like  to  get  back  in  or- 
der to  protect  the  service  and  to  protect  that  pension  ? 

A.  Not  at  that  time.  I  did  earlier.  I  gave  him 
quite  a  pitch  on  it. 

Q.  But  it  is  your  testimony,  I  take  it,  that  you  did 
not  say  that  after  November  16th  ?  A.     No. 

Q.  You  were  a  participant,  were  you  not,  in  the 
company's  group  life  insurance  plan*? 

A.    Yes. 

Q.  After  September  28th  did  you  take  any  action 
to  convert  or  take  any  other  kind  of  action  with  re- 
spect to  this  insurance  [389]  policy  *? 

A.     The  policy"? 

Q.    Yes. 

A.    Maybe  I  don't  understand  the  difference. 

Q.  Well,  you  are  a  participant  in  the  company's 
plan  whereby  you  are  insured,  I  believe.  Isn't  that 
right?  A.     I  was. 

Q.  My  question  is,  did  you  take  any  action  re- 
specting the  insurance  policy  or  the  insurance  plan 
after  September  28th  when  you  were  dismissed? 

A.     Not  that  I  recall. 

Trial  Examiner  Scharnikow :  You  are  not  paying 
any  premium  on  any  policy  that  came  out  of  that 
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group  life  insurance,  are  you?  A.     No. 

Q.  (By  Mr.  Brooks)  :  You  testified  on  direct  ex- 
amination that  you  told  Mr.  Dreyer — I  believe  I  am 
correct  now.  You  correct  me  if  I  am  wrong.  You  told 
Mr.  Dreyer  on  November  16th  that  you  admitted  you 
made  a  mistake  as  a  foreman.  It  that  a  correct  state- 
ment ?  A.    Yes. 

Q.    And  that  was  on  November  16th  % 

A.    Yes. 

Q.  And  you  stated  at  that  time  to  Mr.  Dreyer 
that  other  foremen  had  made  mistakes  and  had  been 
put  back  in  the  line  of  [390]  progression.  It  that 
right  ?  A.     No. 

Q.    You  did  not  testify  to  that?  A.     No. 

Q.  Did  you  ever  make  such  a  statement  to  Mr. 
Dreyer  ?  A.     No. 

Q.  Did  you  ever  make  such  a  statement  to  Mr. 
O'Connor?  A.    No. 

Q.  Did  you  ever  state  to  Mr.  Dreyer  that  an  em- 
ployee had  made  a  mistake  for  which  he  had  been 
discharged  and  that  later  he  had  been  reinstated  and 
put  back  in  the  line  of  progression  ? 

A.    Not  exactly  that  way. 

Q.    Did  you  use  the  words  "line  of  progression"? 

A.    Yes. 

Q.     What  conversation  was  that? 

A.  I  just  mentioned  to  him  of  cases  that  had  hap- 
pened where  people  were  given  disciplinary  action 
for  something  they  had  did. 

Trial  Examiner  Scharnikow:  This  is  to  Mr. 
Dreyer  or  to  Mr.  O'Connor? 
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The  Witness :    This  is  to  Dreyer. 

Trial  Examiner  Scharnikow:    When? 

Q.     (By  Mr.  Brooks)  :    On  November  16th? 

A.  I  can't  swear  as  to  that.  I  had  a  number  of 
meetings  [391]  with  him. 

Q.  On  your  direct  examination,  Mr.  Cody,  on 
October  28th,  Friday,  you  testified  that  your  state- 
ment to  Mr.  Dreyer  that  other  people  had  been  set 
back  for  various  things  they  had  done  on  the  job  and 
then  were  again  put  in  line  of  progression  by  a  com- 
mittee or  by  his  own  actions,  on  November  16th. 

A.     That  might  have  been  when  it  was. 

Q.  Mr.  Cody,  do  jou  remember  having  a  conver- 
sation with  Mr.  Dreyer  about  reinstatement  on  Feb- 
ruary 1,  1949  ?  A.     Not  on  reinstatement. 

Q.  Did  you  have  a  conversation  with  him  on  that 
day  ?  A.     Either  the  1st  or  2nd. 

Q.  Was  that  conversation  held  in  the  afternoon, 
at  the  office  of  the  pipe  line  division? 

A.    I  believe  so. 

Q.  Will  you  tell  us  what  transpired  in  that  con- 
ference ? 

A.  I  just  told  him  I  was  over  to  see  him  about 
getting  a  job.  He  asked  me  if  I  had  any  evidence,  any 
further  evidence,  and  I  didn't  have  any  more  to  offer 
than  what  I  had  already  told  him. 

Q.    How  long  did  this  conversation  last  ? 

A.    I  don't  know. 

Q.    Was  it  as  long  as  an  hour  ? 

A.  I  don't  remember.  I  don't  remember  how  long 
it  was.  [392] 
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Q.    Was  Mr.  Jones  present  at  that  conversation? 

A.     Yes,  sir. 

Q.  Isn't  it  true  that  in  that  conversation  of  early 
February,  either  February  1st  or  2nd,  according  to 
your  testimony,  that  you  stated  to  Mr.  Dreyer  that 
you  would  continue  to  work  and  do  everything  you 
could  to  get  back  with  the  Texas  Company  in  order 
to  save  your  21  years  of  service  ? 

A.    No,  I  didn't  say  it  that  way  at  all. 

Q.     How  did  you  say  it  ? 

A.  I  told  him  that  I  would  do  everything  within 
my  power  to  get  a  job  back  in  the  pipe  line  depart- 
ment at  the  Texas  Company. 

Q.     Now,  you  emphasized  the  word  ''a". 

A.    A  job  back. 

Q.    And  the  word  ''back."  Is  that  right? 

A.    Yes. 

Trial  Examiner  Scharnikow :    Is  that  right  ? 

The  Witness:  Yes,  get  a  job  back.  I  believe  that 
is  the  w^ords  I  used. 

Q.  (By  Mr.  Brooks)  :  At  that  time,  isn't  it  true 
that  you  asked  Mr.  Dreyer  if  there  were  any  possi- 
bility of  your  getting  a  job  up  North? 

A.     I  believe  I  did. 

Q.  And  when  you  asked  him  if  it  were  not  pos- 
sible to  get  a  job  with  the  company  up  North,  didn't 
you  say  something  [393]  to  the  effect  that  you  wished 
to  do  that  even  to  the  extent  of  moving  in  order  to 
protect  your  past  service  ? 

A.     No,  I  didn't  say  anything  about  past  service. 

Q.     Referring  back  to  the  conversation  with  Mr. 
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O'Connor,  which  you  testified  occurred  in  early  Jan- 
uary of  1949,  you  said  something  was  said  about  a 
foreign  job,  I  believe  was  you  testimony.  Is  that 
right  ?  A.    Yes. 

Q.  Isn't  it  true  that  in  connection  with  the  dis- 
cussion that  you  and  Mr.  O'Connor  had  concerning 
the  procurement  of  a  job  with  the  company  in  some 
other  department,  that  Mr.  O'Connor  said,  *'I  will 
see  if  I  can  get  you  a  job  with  the  foreign  operations 
department'"? 

A.    No,  that  isn't  how  I  understood  it.  [394] 

Q.    Well,  is  that  what  he  said? 

A.  I  say  again  that  isn't  the  way  I  understood 
him. 

Q.  How  did  you  understand  him,  what  did  you 
understand  him  to  say? 

A.  It  was  about  meeting  with  Mr.  Dreyer.  We 
were  discussing  a  meeting  with  Mr.  Dreyer  and  he 
said  that  if  I  couldn't  get  Mr.  Dreyer  to  accept  me 
back,  to  come  back  up  and  see  him,  that  maybe 
through  the  New  York  office  he  could  arrange  a  job 
in  some  foreign  part  of  the  company.  That  is  as  I 
remember. 

Trial  Examiner  Scharnikow:  Did  Mr.  O'Connor 
tell  you  that  if  Mr.  Dreyer  wouldn't  take  you  back, 
he  would  see,  that  is,  O'Connor  would  see,  about  a 
foreign  job  for  you? 

The  Witness :    Yes,  sir. 

Trial  Examiner  Scharnikow:  Is  that  what  he 
said? 

The  Witness :    Yes,  sir. 
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Trial  Examiner  Scharnikow:  That  he  would  see 
about  a  foreign  job  only  if  Dreyer  would  not  take 
you  back? 

The  Witness:  That  was  the  tenor  of  the  conver- 
sation. 

Q.  (By  Mr.  Brooks)  :  What  was  your  response, 
Mr.  Cody,  to  Mr.  0  'Connor's  offer  in  that  respect  ? 

A.  I  asked  him  if  I  couldn't  continue  trying  to 
get  a  job  back  in  the  Pipeline  Division,  and  that  if 
I  couldn't,  couldn't  I  come  back  up  and  discuss  this 
with  him  at  a  later  date.  He  said  his  door  was  open 
to  me  any  time. 

Q.  Did  you  ever  file  a  written  application  for  a 
job  with  [395]  The  Texas  Company  after  September 
28,1948?  A.     No. 

Q.    How  old  are  you,  Mr.  Cody  ?  A.     42. 

Mr.  Brooks :    I  have  no  further  questions. 

Redirect  Examination 

Q.  (By  Mr.  Purver) :  Mr.  Cody,  you  testified 
that  you  had  taken  a  series  of  leaves  of  absence  since 
1941  on  union  business.  Is  that  correct? 

A.     That  is  right. 

Q.  Now,  was  there  a  union  contract  in  existence 
in  1941?  A.    Yes,  sir. 

Q.     And  during  the  subsequent  years  ? 

A.    Yes,  sir. 

Q.  Did  those  contracts  provide  for  leaves  of  ab- 
sence on  union  business  ?  A.     Yes,  they  did. 

Q.  Did  you  take  your  leaves  in  accordance  with 
those  provisions  of  the  series  of  contracts  providing 
for  leaves  on  union  business  ?  A.    Yes. 
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Q.  You  testified  that  the  first  meeting  of  the 
Workmen's  Committee  in  February,  1948,  Mr. 
Dreyer  or  Mr.  Jones  indicated  that  you  could  not 
participate  in  that  meeting.  Is  that  correct?  [396] 

A.    Yes. 

Q.  Do  you  know  of  any  occasions  where  com- 
pany employees  were  told  they  could  not  participate 
in  such  Workmen's  Committee  meetings  prior  to 
that  time?  A.    Yes. 

Q.    Will  you  tell  us  when  and  who? 

Trial  Examiner  Scharnikow :    And  how  he  knows. 

Q.     (By  Mr.  Purver) :    And  how  you  know. 

A.  Because  I  was  present  at  a  meeting  when 
Robert  Fisher,  who  was  a  member  of  the  Work- 
men's Committee,  was  serving  as  a  relief  dispatcher 
and  attended  one  of  the  Workmen's  Committee  meet- 
ings in  1947  with  Mr.  Dreyer,  and  Mr.  Dreyer  said 
to  him,  ''What  are  you  doing  in  here?"  He  didn't 
have  much  of  an  answer  and  Mr.  Dreyer  said,  ''You 
are  part  of  management,"  and  he  said,  "As  such 
you  can't  serve  on  a  workmen's  committee."  He  sat 
in  as  a  visitor. 

Q.  Now,  your  vacation  lasted  from  August  23 
to  September  13,  as  I  understand?  A.    Yes. 

Q.  What  part  of  that  vacation  did  you  spend  out 
of  Los  Angeles  or  out  of  Long  Beach? 

A.  I  left  about  four  or  five  days  before  Labor 
Day  and  came  back  either  Wednesday  or  Thurs- 
day or  Friday.  I  am  not  sure  when  I  came  back  home. 

Trial  Examiner  Scharnikow:    After  Labor  Day? 

The  Witness:    After  Labor  Day. 
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Q.  (By  Mr.  Purver) :  When  was  the  first  oc- 
casion that  you  learned  that  a  strike  was  actually 
taking  place  among  the  employees  of  The  Texas 
Company  Pipeline  Division? 

A.    When  I  called  Mr.  Jones  to  report  back. 

Q.  Had  you  received  any  information  whatso- 
ever that  there  might  be  a  strike  prior  to  that  time  ? 

Mr.  Brooks:  Mr.  Examiner,  I  object  to  that  as 
immaterial. 

Trial  Examiner  Scharnikow:  I  think  some  point 
was  made  by  you  in  your  examination,  Mr.  Brooks, 
and  in  the  course  of  it  you  asked  the  witness  whether 
he  had. seen  the  newspapers. 

Mr.  Brooks :  Regarding  his  knowledge  of  a  strike 
being  in  progress. 

Trial  Examiner  Scharnikow:    That  is  right. 

Mr.  Brooks:  And  he  has  now  testified  that  he 
didn't  see  a  newspaper,  that  he  did  not  know  there 
was  a  strike  in  progress  until  he  received  the  tele- 
phone call,  or  he  made  the  telephone  call. 

Trial  Examiner  Scharnikow:  I  am  goiug  to  per- 
mit it,  Mr.  Brooks.  I  will  overrule  the  objection. 

So  you  want  the  question  read  back,  Mr.  Cody? 
Do  you  understand  it?  Do  you  want  it  read  back? 

The  Witness :    Yes. 

Trial  Examiner  Scharnikow:    Read  the  question. 

(The  question  was  read.)  [398] 

The  Witness:    No. 

Q.  (By  Mr.  Purver) :  Well,  between  Big  Bear 
and  Los  Angeles,  on  your  return  back  from  your 
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vacation,  did  you  make  any  stops?  A.    Yes. 

Q.    Where  did  you  stop?  A.    Fontana. 

Q.    What  for?  A.    Gasoline. 

Q.  Was  there  any  discussion  about  a  strike  at 
the  gasoline  station? 

A.     Only  that  there  was  a  strike  on. 

Q.  Were  you  told  among  what  employees  of  what 
companies?  A.     They  didn't  know. 

Q.    Merely  that  there  was  an  oil  strike  on? 

A.    Yes. 

Q.    Did  you  ask  any  details? 

A.  I  asked  if  there  was  a  strike  on  against  The 
Texas  Company,  that  I  was  in  one  of  their  stations. 

Q.    What  were  you  told?  A.    No. 

Q.  Do  you  know  when  the  strike  vote  was  taken 
among  the  employees  of  The  Texas  Company? 

A.    Yes. 

Q.    What  date? 

A.    August  31st  and  September  1st,  1948.  [399] 

Trial  Examiner  Scharnikow:  The  witness  doesn't 
know. 

Mr.  Purver :  I  asked  him  if  he  knew  and  he  said 
yes. 

Trial  Examiner  Scharnikow :  It  is  apparent  from 
his  testimony  that  he  wouldn't  have  known  j^er- 
sonally. 

Mr.  Purver:    Not  at  that  time. 

Trial  Examiner  Scharnikow :  And  after  that,  only 
by  hearsay. 

Mr.  Purver:  That  is  correct,  sir.  I  am  going  to 
ask  him  how  he  knows,  and,  if  necessary,  I  can  offer 
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testimony  or  perhaps  we  can  have  a  stipulation  as 
to  the  date  of  the  taking  of  the  strike  vote.  Will 
counsel  stipulate  that  the  strike  vote  was  taken  on 
August  31st  and  September  1st?  [400] 

Mr.  Brooks:  I  can't  stipulate  to  that.  I  don't 
know.  I  didn't  object,  but  I  see  no  materiality.  If  it 
would  take  less  time  to  let  him  answer  the  question, 
I  wouldn't  object. 

Mr.  Purver :  "Well,  I  intend  to  offer  testimony  to 
that  point.  I  was  really  leading  up  to  a  stipulation. 
If  there  is  any  motion  to  strike  that  question,  I  will 
not  object  to  it. 

Trial  Examiner  Scharnikow:  Shall  it  be  struck 
or  shall  we  leave  it  stand? 

Mr.  Brooks:    I  have  no  objection  to  its  standing. 

Q.  (By  Mr.  Purver) :  Did  you  take  part  in  the 
three  years  prior  to  1948  in  any  strike  vote  elections  ? 

A.    Yes. 

Q.     Describe  them. 

Mr.  Brooks:  Mr.  Examiner,  I  would  like  to  in- 
quire the  purpose  and  materiality  of  the  inquiries 
regarding  the  strike  vote  in  1948  and  the  strike  vote 
in  1945.  I  fail  to  see  the  relevancy. 

Trial  Examiner  Scharnikow:  What  do  you  have 
to  say  on  that? 

Mr.  Purver:  I  would  like  to  show  that  even 
though  strike  votes  were  held  and  strikes  approved, 
that  for  at  least  three  years  prior  to  1948  no  strike 
took  place  in  spite  of  those  votes,  so  that  in  this 
case  it  would  be  impossible  for  this  witness  to  have 
known  beforehand  that  a  strike  was  going  to  take 
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place  because  even  if  there  was  a  strike  vote,  it  still 
[401]  wouldn't  have  meant  that  there  would  be  a 
strike,  as  his  experience  three  years  prior  to  that 
would  show. 

Trial  Examiner  Scharnikow:  He  testified  first 
that  he  didn't  know  anything  about  the  strike  so  far 
as  The  Texas  Company  was  concerned  until  he  got 
back. 

Mr.  Purver:  That  is  right,  and  I  want  to  estab- 
lish his  credibility. 

Trial  Examiner  Scharnikow:  And  he  has  also 
testified  that  he  had  no  information  from  which  he 
might  have  known  there  was  a  strike  at  The  Texas 
Company. 

Mr.  Purver:  Well,  what  I  really  intended  to  do 
is  to  go  a  step  further  and  show  that  he  couldn't 
have  known. 

Trial  Examiner  Scharnikow:  I  will  sustain  the 
objection. 

Mr.  Purver:  I  would  like  to  make  an  offer  of 
proof  that  the  witness,  if  permitted  to  testify,  would 
testify  that  in  at  least  three  prior  years  after  the 
strike  votes  had  actually  been  taken,  that  up  to  and 
including  the  time  of  the  deadline  of  the  strike  no 
strike  took  place,  and  that  thereafter 

Mr.  Brooks:  We  will  stipulate  that  no  strikes 
took  place  between  1945  and  1948. 

Mr.  Purver:  And  that  strike  deadlines  were  setf 
That  strike  deadlines  were  set? 

Mr.  Brooks:    I  don't  know  about  that. 
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Mr.  Purver:  Will  you  accept  the  stipulation  in- 
sofar as  it  goes?  [402] 

Mr.  Brooks:    Yes. 

Mr.  Purver :  I  will  point  out  that  strike  deadlines 
were  set. 

Trial  Examiner  Scharnikow :  By  affirmative  strike 
votes  ? 

Mr.  Purver:    By  affirmative  strike  votes. 

Trial  Examiner  Scharnikow:  I  have  got  a  stipu- 
lation, of  course,  which  I  will  accept  to  there  having 
been  no  strikes. 

On  the  further  offer  of  proof  that  strike  votes 
were  taken  and  deadlines  fixed,  thereby 

Mr.  Purver:    And  that  no  strikes  were  taken. 

Trial  Examiner  Scharnikow:    Do  you  object? 

Mr.  Brooks:    I  will  not  object. 

Trial  Examiner  Scharnikow:  I  will  accept  the 
offer,  then. 

Q.  (By  Mr.  Purver) :  Mr.  Cody,  did  you  par- 
ticipate in  strike  vote  elections  during  1946  and 
1947?  A.    Yes. 

Q.    Do  you  know  the  results  of  those  votes? 

A.    Yes. 

Q.  Did  the  membership  vote  to  go  out  on  strike 
on  those  two  occasions  ?  A.    Yes. 

Q.    Did  they  go  out  on  strike? 

A.     In  '46  and  '47'.^ 

Q.    Yes.  [403]  A.    No. 

Q.    Was  a  deadline  set  each  time?  A.    Yes. 

Mr.  Brooks:  Mr.  Examiner,  may  I  inquire  at 
this  time  if  the  only  purpose  of  the  questions  and 
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answers  regarding  the  taking  of  strike  votes  in  1946 
and  1947  and  the  testimony  that  no  strikes  occurred 
during  those  years  is  to  establish  that  this  witness 
might  not  have  known  that  a  strike  was  started  in 
September,  1948,  despite  the  fact  that  he  knew  a 
strike  vote  had  been  taken? 

Mr.  Purver :  Well,  he  did  not  know  that  a  strike 
vote  had  been  taken  in  1948. 

Mr.  Brooks :  May  I  inquire  what  the  purpose  of 
it  is,  then  ? 

Trial  Examiner  Scharnikow:  Well,  that  was  a 
subject  of  discussion,  at  least  implicitly,  when  the 
offer  of  proof  was  made. 

Mr.  Purver:    Would  you  like  me  to  clarify 

Trial  Examiner  Scharnikow :  In  other  words,  we 
have  testimony  which  I  accepted  under  your  offer, 
there  being  no  objection,  that  in  spite  of  affirmative 
strike  votes,  no  strike  took  place. 

Mr.  Purver:    That  is  right. 

Trial  Examiner  Scharnikow:  My  understanding 
of  the  purpose  of  that  was,  although  you  denied  that 
the  witness  at  [404]  the  time  knew  there  had  been 
a  strike  vote  taken,  that  is,  before  he  came  back  and 
made  this  telephone  call  prior  to  going  to  work,  that 
even  if  he  had  known  a  strike  vote  had  been  taken 
he  still  wouldn't  have  any  reason  to  believe  that  a 
strike  had  actually  started. 

Mr.  Brooks:  And  I  did  not  object  on  the  assump- 
tion it  was  for  that  limited  purpose. 

Mr.  Purver:    That  is  the  purpose. 

Q.     (By  Mr.  Purver) :    Now,  you  were  asked  by 
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Mr.  Brooks,  Mr.   Cody,  why  you  telephoned  Mr. 
Jones  upon  your  return.  Can  you  explain  whether 
there  was  any  reason  for  that? 

A.  Yes,  because  there  was  a  request  in  the  con- 
tract, and  I  assumed  that  it  was  the  same  in  the 
managerial  end,  because  I  hadn't  been  up  there  too 
long,  that  a  person  going  away  from  their  regular 
classifications  for  any  reason  must  give  the  company 
at  least  12  hours  notice  before  they  returned. 

Q.    And  you  had  done  that  in  the  past? 

A.    Yes. 

Mr.  Purver:  I  will  ask  the  reporter  to  mark  for 
identification  as  General  Counsel's  Exhibit  No.  26, 
a  document  written  in  pencil,  on  the  top  of  which 
the  words  "Schedule,  9-13  -  9-19,"  the  name  George 
Cody,  over  the  initials  of  F.  A.  J." 

(Thereupon  the  document  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  26 
for  identification.)  [405] 

Q.  (By  Mr.  Purver) :  I  will  hand  you  what  has 
been  marked  for  identification  as  General  Counsel's 
Exhibit  No.  26,  Mr.  Cody,  and  ask  you  what  it  is. 

A.  It  is  a  schedule  that  was  given  to  me  for  the 
24  hour  patrol  work  that  the  company  was  carry- 
ing on  on  my  return  from  my  vacation. 

Q.    Who  gave  it  to  you  ? 

A.    It  was  delivered  to  my  house. 

Q.    By  whom?  A.    Mr.  Letson. 

Q.     Do  you  recognize  the  initialing  on  that? 

A.    Yes,  sir. 
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Q.    Whose  initials  are  they? 

A.     F.  A.  Jones. 

Mr.  Purver:  I  now  offer  General  Counsel's  Ex- 
hibit No.  26  in  evidence. 

Mr.  Brooks:    No  objection. 

Trial  Examiner  Scharnikow:  General  Counsel's 
Exhibit  26  is  admitted  in  evidence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  26  for  identification  was 
received  in  evidence.) 

Q.  (By  Mr.  Purver) :  Are  these  part  of  the  in- 
structions you  received  regarding  your  work  assign- 
ment*? A.    Yes,  sir. 

Q.     And  on  the  13th  of  September?  [406] 

A.    No,  I  received  them  before  the  13th. 

Q.  Your  work  assignment  for  the  13th  of  Sep- 
tember ?  A.    Yes. 

Q.  Were  there  any  other  instructions  that  you 
received  prior  to  your  going  back  to  work  on  the 
13th  of  September? 

A.  Accompanying  this  was  the  pass  that  I  gave 
you. 

Q.  When  you  appeared  at  L.  A.  Headquarters,  in 
accordance  with  this  schedule,  did  you  receive  any 
instructions  as  to  what  to  do? 

A.  Yes,  I  was  given  a  little  black  book  by  the 
fellow  that  I  relieved  and  it  showed  me  what  they 
were  doing  about  calling  in  the  dispatcher  every  two 
hours,  I  believe  we  were  supposed  to  call  in,  and  the 
checking,  what  they  were  doing.  I  followed  the  pro- 
cedure they  had  been  following. 
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Q.    And  you  rode  the  line  for  how  long? 

A.  I  was  riding  the  line  and  checking  stations 
all  night. 

Q.     For  how  many  days  ?  A.     Five  there. 

Q.  During  the  course  of  riding  the  line  and  check- 
ing the  stations  were  you  in  a  position  to  see  whether 
there  were  any  gangers,  testers  or  pumpers  at  work  ? 

A.    Yes. 

Q.  Were  there  any  gangers,  pumpers  or  testers 
at  work?  A.    I  never  saw  any. 

Q.  Do  you  remember  the  occasions  when  you 
reported  to  [407]  Dreyer  that  coming  through  the 
picket  line  someone  called  out  that  the  company 
should  not  try  to  bring  people  into  the  picket  line? 

Mr.  Brooks:  Mr.  Examiner,  that  was  testified  to 
on  direct  examination  and  not  covered  on  cross.  I 
object  as  improper  redirect. 

Trial  Examiner  Scharnikow:  Are  you  going 
further  than  your  direct  on  this,  or  are  you  simply 
repeating? 

Mr.  Brooks:  Unless  there  is  some  foundation 
laid 

Mr.  Purver:  My  notes  show  this  is  on  cross  ex- 
amination. I  want  to  clear  it  up. 

Trial  Examiner  Scharnikow:  Let  me  hear  the 
question. 

(The  question  was  read.) 

Trial  Examiner  Scharnikow:    I  will  overrule  the 
objection.  You  may  answer. 
The  Witness:   Yes. 
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Q.  (By  Mr.  Purver)  :  How  did  you  pass  through 
the  picket  line?  A.    In  the  company  car. 

Q.     In  a  car?  A.    Yes. 

Q.  There  has  been  a  great  deal  of  testimony  about 
running  pickets  and  strappings.  Tell  us  clearly  what 
a  run  ticket  is. 

A.  I  think  the  simplest  way  to  say  it,  it  is  a  bill 
of  sale  showing  the  gauges,  temperatures,  cuts  and 
the  witnesses  as  to  [408]  their  correct  ability. 

Q.    And  what  is  a  strapping? 

A.  A  strapping  might  be  better  known  as  a  table 
by  which  you  convert  the  foot  and  inches  of  the 
gauges  on  the  run  ticket  into  barrels. 

Q.  Now,  is  the  movement  of  oil  described  by 
run  tickets  and  strappings?  A.    Yes. 

Q.  What  is  the  relation  of  a  strapping  to  a  run 
ticket,  if  any?  A.    It  shows  that 

Q.    What  shows,  the  strapping? 

A.  The  strapping  shows  the  amount  of  oil  that 
is  in  a  tank  by  a  gauge  that  is  read  on  the  tape  of 
the  oil  in  the  tank.  The  reason  that  the  table  is  used 
is  to  make  it  simpler  for  the  people  making  out  the 
run  tickets.  There  is  a  strapping  made  for  each  tank. 

Trial  Examiner  Scharnikow :  There  is  a  different 
table  or  strapping  for  each  different  size  tank,  is 
that  it? 

The  Witness:  No,  for  each  and  every  tank,  re- 
gardless of  size. 

Q.  (By  Mr.  Purver) :  In  other  words,  when  a 
tank  is  repaired,  is  a  new  strapping  or  table  set  up 
for  its  capacity?  A.    Yes. 
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Trial  Examiner  Scharnikow:  This  tank  you  are 
talking  [409]  about  now  might  be  a  tank  where  the 
oil  is  initially  collected  as  it  comes  from  the  well, 
is  that  it? 

The  Witness:  It  could  be  that  or  it  could  be 
storage  tanks,  any  place  The  Texas  Company  has 
tanks,  or  if  they  have  been  on  the  lease  long  enough 
to  have  been  filled  with  oil,  they  are  usually  strapped 
at  that  time  and  deductions  for  dead  wood  on  the 
inside  of  the  tank  are  calculated  on  this  strapping 
so  it  reflects  a  true  picture  of  how  much  oil  is  in  the 
tank  at  a  given  temperature. 

Mr.  Purver :  I  now  ask  the  reporter  to  mark  for 
identification  General  Counsel's  Exhibit  No.  27,  being 
a  letter  addressed  to  Mr.  George  Cody,  over  the 
signature  of  Mr.  O'Connor,  division  manager,  Re- 
fining Department,  Pacific  Coast  Division. 

(Thereupon  the  docmnent  above-referred  to 
was  marked  General  Counsel's  Exhibit  No.  27 
for  identification.) 

Trial  Examiner  Scharnikow:  Is  there  any  date 
on  that? 

Mr.  Purver :    The  24th  of  September. 

Mr.  Brooks:  We  wiU  stipulate  that  this  letter 
bears  Mr.  O'Connor's  signature  and  it  was  sent  to 
Mr.  Cody. 

Mr.  Purver:    I  so  accept  it. 

Mr.  Brooks :  We  offer  to  stipulate  that  this  same 
letter  went  to  one  other  supervisor,  and  that  it  went 
to  those  two  supervisors  by  mistake. 
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Mr.  Purver:  I  am  willing  to  stipulate  it  went 
to  the  [410]  two  supervisors,  but  no  further  than 
that.  I  am  willing  to  accept  that  part  of  the  stipu- 
lation. 

Mr.  Brooks:    All  right. 

Q.  (By  Mr.  Purver) :  Mr.  Cody,  I  ask  you 
whether  you  received  General  Counsel's  Exhibit  No. 
27?  A.     Yes. 

Mr.  Purver :    I  offer  it  in  evidence. 

Trial  Examiner  Scharnikow:    Any  objections? 

Mr.  Brooks:  It  is  objected  to  as  irrelevant  and 
immaterial.  It  may  have,  Mr.  Examiner,  a  limited 
purpose  which  if  stated  by  counsel  might  make  it 
material  and  relevant,  but  I  see  no  relevancy. 

Mr.  Purver:  I  think  it  is  highly  relevant  on  its 
face,  that  that  document  should  have  been  sent  to 
Mr.  Cody  specifically,  and  then  on  the  same  day  that 
the  company  sent  out  a  letter  which  I  will  also  later 
on  put  into  evidence,  saying  that  they  are  going  to 
resume  operations  and  that  they  fired  him.  I  think 
it  ties  in  very  closely. 

Trial  Examiner  Scharnikow:  I  don't  see  the 
purpose.  This  man  was  a  supervisor. 

Mr.  Purver:  Even  though  a  supervisor  he  was 
sent  the  notice  that  was  sent  ordinarily  to  the  non- 
supervisory  employees.  I  think  it  is  very  significant. 

Trial  Examiner  Scharnikow:    How? 

Mr.  Purver:  In  that  this  supervisor  wasn't  even 
[411]  receiving  the  same  treatment  of  the  super- 
visors. He  was  treated,  as  far  as  that  letter  was  con- 
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cerned,  as  a  nonsupervisory  employee.  I  think  it  is 
part  of  the  possibility  that  everything  was  pointed 
towards  a  showdown  with  this  witness. 

Trial  Examiner  Scharnikow:  You  are  objecting, 
Mr.  Brooks? 

Mr.  Brooks:  I  would  object  that  it  is  highly  far- 
fetched, that  there  is  no  foundation  for  such  pur- 
pose, that  it  is  therefore  irrelevant  and  immaterial, 
that  it  is  incompetent  proof  for  the  purpose  counsel 
has  stated. 

Trial  Examiner  Scharnikow:  Well,  it  is  a  state- 
ment by  the  respondent  to  this  witness  concerning 
the  strike. 

Mr.  Purver:    The  company  policy. 

Trial  Examiner  Scharnikow:  The  witness  was 
not  at  the  time  an  employee,  but  according  to  his 
testimony  he  later  applied  for  employment  as  a  rank 
and  file  employee. 

I  will  take  it.  I  will  overrule  the  objection.  Gen- 
eral Counsel's  Exhibit  No.  27  is  admitted  in  evidence. 

(The  document  heretofore  marked  General 
Counsel's  Exhibit  No.  27  for  identification  was 
received  in  evidence.) 

Q.  (By  Mr.  Purver) :  If  oil  wasn't  being  run 
or  produced,  would  there  be  any  occasion  for  gauging 
or  sampling  to  be  done?  A.    I  didn't  get  that. 

Mr.  Purver:     Read  that  question,  please. 

(The  question  was  read.) 
The  Witness:   Yes.  [412] 
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Q.    (By  Mr.  Purver)  :    What  are  those  occasions  ? 

A.    For  Ist-of-the-month  reports. 

Q.  And  who  ordinarily  takes  those  reports,  makes 
them? 

A.  The  gangers  and  pumpers  and  head  pumpers 
make  them,  to  the  dispatcher. 

Q.    Are  these  employees  covered  by  the  contract  ? 

A.    Yes. 

Q.    That  is,  they  are  non-supervisory  employees? 

A.    Yes.  [413] 

Q.  And  at  the  time  you  were  asked  to  do  that 
work  and  make  that  report  were  these  men  on  strike  ? 

A.    Yes. 

Q.  When  was  Yorba  Linda  shut  down  prior  to 
the  strike?  When  was  the  last  time,  if  it  was? 

Mr.  Brooks:    If  you  know. 

Mr.  Purver:     If  you  know. 

The  Witness:  I  don't  know  if  I  understand  your 
question  right.  Yorba  Linda  pump  station  was  shut 
down  over  the  week  ends  and  started  back  up  the 
following  Monday.  Does  that  answer  that  question? 

Trial  Examiner  Scharnikow:    Just  a  second. 

Mr.  Purver :    I  think  I  can  clear  that  very  easily. 

Q.  (By  Mr.  Purver) :  How  often,  if  you  know, 
was  Yorba  Linda  shut  down? 

Mr.  Brooks :  Mr.  Examiner,  that  question  is  very 
vague.  I  object  to  it  for  that  reason. 

Mr.  Purver:    I  will  withdraw  the  question. 

Q.  (By  Mr.  Purver) :  You  were  asked,  accord- 
ing to  your  testimony,  to  start  up  the  operations  at 
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Yorba  Linda.  Is  that  correct  ?  A.     In  part,  yes. 

Trial  Examiner  Scharnikow:  That  was  before 
you  became  a  supervisor,  though,  wasn't  it? 

The  Witness:    Sir?  [414] 

Trial  Examiner  Scharnikow :  You  were  just  asked 
whether  you  hadn't  started  up  Yorba  Linda  pumping 
station  before  you  were  asked  in  September  28th, 
1948,  to  do  so? 

The  Witness :    You  say  I  hadn  't  ? 

Mr.  Purver:    Had. 

Trial  Examiner  Scharnikow:  You  testified,  as  I 
understood,  that  you  had  in  the  past  started  up  the 
pump  station  there. 

The  Witness :    Yes. 

Trial  Examiner  Scharnikow:  You  yourself  have 
done  that. 

The  Witness:    Yes. 

Trial  Examiner  Scharnikow:  Was  that  before 
you  became  a  supervisor  or  after  you  became  a 
supervisor  ? 

The  Witness:    Before  I  became  a  supervisor. 

Q.    (By  Mr.  Purver)  :    Now,  how  often  ? 

A.  At  that  particular  station  the  days  I  worked 
over  there  they  were  running  about  24  hours  a  day. 
At  the  Signal  Hill  station  I  used  to  shut  it  down  and 
start  it  up  over  the  week  ends  as  a  No.  1  pumper. 

Q.  And  who  ordinarily  would  start  the  pumps 
operating?  A.     The  No.  1  pumpers. 

Q.    And  w^ho  would  fire  the  boilers  ? 

A.     No.  1  pmnper. 

Q.    At  Yorba  Linda  does  that  apply? 
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A.    Yes. 

Q.  Now,  how  often  would  a  pumper  have  oc- 
casion to  start  the  [415]  boilers  at  Yorba  Linda? 

Mr.  Brooks :  There  is  no  foundation  that  this  wit- 
ness knows  the  answer  to  this  question.  Further- 
more, it  is  objectionable  because  it  is  very  ambiguous. 

Mr.  Purver:  Very  well,  I  will  withdraw  the 
question. 

Q.  (By  Mr.  Purver) :  Do  you  know  whether 
Yorba  Linda  prior  to  the  strike  of  September,  1948, 
operated  the  pumps  and  the  steam  engine  during 
weekends  ? 

A.  I  can  answer  that  before  I  went  on  vacation 
that  they  did. 

Q.    Before  your  vacation  of  August,  1948? 

A.    Yes. 

Q.    It  was  shut  down  each  week  end? 

A.    They  shut  down  each  week  end. 

Q.    And  who  started  them  up? 

A.    The  pumpers. 

Q.    Are  pumpers  covered  by  the  contract? 

A.    Yes. 

Q.  Was  that  part  of  the  routine  operations  to 
shut  down  each  week  end  and  begin  the  following 
Monday?  A.    Yes. 

Q.  Now,  you  testified  in  response  to  a  question 
by  Mr.  Brooks  that  you  were  a  participant  in  group 
life  insurance.  Is  that  correct?  A.    Yes. 

Q.  Now,  do  you  know  whether  that  policy  you 
had  as  a  part  [416]  of  that  group  life  insurance  has 
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lapsed  since  you  left  the  employment  of  the  com- 
pany? 

A.     I  don't  know  whether  it  has  or  hasn't. 

Q.  Have  you  taken  any  action  regarding  it  one 
way  or  the  other?  A.     No. 

Q.  Now,  when  you  used  the  words  in  saying  you 
asked  for  your  job  back,  the  words  ''a  job  back," 
did  you  ask  for  any  special  job?  A.     No. 

Q.  Now,  how  many  jobs  in  the  Pipeline  Division 
were  there  that  you  hadn't  done  in  your  past  experi- 
ence of  20  years  with  the  company? 

A.  In  operations,  in  the  operations  end  of  the 
Pipeline  Division  I  did  everything  but  ride  line  and 
I  did  that  partially  as  a  ganger. 

Q.  In  other  words,  when  you  asked  for  a  job 
back,  that  meant  any  job  that  you  had  done  before. 
Is  that  it? 

Mr.  Brooks:    That  is  objected  to 

Trial  Examiner  Scharnikow:    Sustained. 

Q.    (By  Mr.  Purver) :    In  your  second  conversa- 
tion with  Mr.  Dreyer  late  in  November,  1948,  did 
you  set  up  any  conditions  whatsoever  regarding  re- 
turning to  work?  A.     No.  [417] 
***** 

Recross  Examination 
Q.  (By  Mr.  Brooks)  :  Well,  I  understood  you  to 
testify  that  there  were  three  classifications  of  em- 
ployees who  would  normally  gauge  tanks,  as  re- 
quested of  you  on  September  28th,  and  that  those 
three  were  pumpers,  gangers  and  head  pumpers.  I 
want  to  be  sure  what  your  testimony  is  in  that  re- 
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gard.  A.     Gangers  and  pumpers. 

Q.  If  you  said  head  pumpers,  you  did  not  in- 
tend to,  is  that  right?  A.     That's  right. 

Q.  You  did,  according  to  your  testimony  on  re- 
direct, every  kind  of  work  in  the  pipe  line  division 
in  the  operations  end,  except  line  riding.  Is  that 
right? 

A.     That's  job  classifications  under  the  contract? 

Q.    Yes.  A.    Yes. 

Q.  But  you  did  do  line  riding  work  between  Sep- 
tember 13th  and  September  28th,  did  you  not?  [422] 

A.  With  a  permit  by  the  imion  to  do  so,  yes.  [423] 
*  «  «  «  « 

HERBERT  S.  BEAN, 
a  witness  called  by  and  on  behalf  of  General  Counsel, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Purver) :  What  is  your  full  name, 
sir? 

A.    Herbert  S.  Bean. 

Q.    What  is  your  address? 

A.    2759  Easy  Avenue,  Long  Beach. 

Q.    Are  you  presently  employed? 

A.    By  The  Texas  Pipe  Line  Department. 

Q.    In  what  capacity? 

A.    Relief  dispatcher  and  oil  clerk. 

Q.  In  what  capacity  were  you  employed  by  The 
Texas  Company  in  the  early  part  of  September? 

A.     No.  1  pipefitter. 

Trial  Examiner  Scharnikow:  That  is  Septem- 
ber, '48? 
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Mr.  Purver:    September,  '48,  yes. 

The  Witness:    Yes.  [424] 

Q.  (By  Mr.  Purver) :  Did  you  go  out  on  strike 
on  September  3rd?  A.     I  did. 

Q.    In  what  department  of  the  company  were  you 

at  the  time  you  went  out  on  strike? 

A.    Pipe  line  department.  [425] 
»  *  *  *  * 

Trial  Examiner  Scharnikow:  Both  of  you  have 
told  me  there  is  no  dispute  but  that  the  company 
intended  to  resume  operations  at  the  time  Dreyer 
and  Cody  and  Jones  spoke  on  September  28th.  Now 
you  are  telling  me  that  General  Counsel's  Exhibit 
28  is  simply  to  show  that  by  this  exhibit.  Is  that  all 
you  have  in  mind? 

Mr.  Purver:    Yes. 

Trial  Examiner  Scharnikow :  There  is  no  dispute 
about  it. 

Mr.  Brooks:  No,  but  I  object  to  the  letter  going 
into  the  record  because  it  is  cumulative,  it  is  ir- 
relevant, immaterial,  if  it  is  only  for  that  purpose. 
Does  coimsel  contend  that  the  company  violated  the 
law  by  starting  operations? 

Mr.  Purver:    No. 

Mr.  Brooks:    In  the  early  part  of  October? 

Mr.  Purver:     No,  that  is  not  part  of  our  con- 
tention. [429] 
*  *  *  *  * 

Q.  (By  Mr.  Purver) :  Mr.  Bean,  in  the  early 
part  of  September,  1948,  were  you  a  member  of  any 
union  committee? 
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A.  I  was  on  the  workmen's  committee,  the  pipe 
line  department. 

Q.  At  the  very  beginning  of  the  strike,  which  is 
September  3rd  or  4th,  1948,  did  your  committee 
have  any  conference  with  any  representatives  of 
management  ? 

A.  The  night  of  the  strike  we  met  in  Mr.  Jones' 
office — is  that  what  you  are  referring  to  ? 

Q.    Yes. 

A.  There  was  another  committeeman  besides  my- 
self present  and  Mr.  Jones 

Trial  Examiner  Scharnikow:  Who  was  the  other 
committeeman  ? 

The  Witness :  Clarence  Gunning  of  the  pipe  line. 
*****  [430] 

Trial  Examiner  Scharnikow:  What  date  would 
that  be? 

The  Witness:  It  was  the  deadline  night.  It  was 
midnight.  What  was  that,  September  3rd,  4th?  I 
don't  know. 

Q.  (By  Mr.  Purver) :  The  best  you  remember, 
it  is  either  the  3rd  or  4th  of  September? 

A.    Yes,  that  is  right,  either  the  3rd  or  4th. 

Q.    What  was  the  discussion? 

A.  We  were  discussing  qualifications  as  to  who 
would  get  picket  line  passes,  the  reason  for  certain 
individuals,  and  it  amounted  to  issuing  passes  to 
supervisors  in  all  capacities,  which  would  include 
or  did  include,  as  well  as  I  can  remember,  all  em- 
ployees that  weren't  under  the  contract,  junior  en- 
gineers and  head  pumpers,  firemen,  it  was — well, 
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naturally,  the  strike  was  in  effect  and  we  weren't 

going  to  issue  passes  to  anybody. 

Trial  Examiner  Scharnikow:  Just  tell  us  what 
the  discussion  was,  Mr.  Bean.  [431] 

The  Witness :  Well,  that  was  what  the  discussion 
was  in  the  course  of  the  evening  there.  I  couldn't 
quote  it  exactly  because  it  was  back  and  forth.  One 
of  the  other  committeemen  objected  to  giving  a  pass 
to  one  of  the  men  that  was  out  from  under  the  con- 
tract, so  that  is  the  only  reason.  That  brings  back 
the  memory  that  we  discussed  the  only  reason  we 
would  issue  passes  to  individuals  would  be  because 
there  would  be  no  work  done  at  that  time  by  them. 

Q.  (By  Mr.  Purver) :  Now,  who  was  it  that  said 
that? 

A.  That  is  too  long  ago.  All  I  can  remember  is 
it  was  just  discussed  there  by  the  three  of  us. 

Q.  Was  anything  said  specifically  about  the  work 
that  was  to  be  done  by  people  who  received  passes? 

A.  No,  there  wasn't  any  work.  It  was  for  safety, 
fire,  and  other  reasons  for  the  protection  of  the 
properties  of  The  Texas  Company. 

Q.    Did  you  issue  any  such  passes  thereafter? 

A.    Yes. 

Q.     Do  you  remember  how  many? 

A.    No,  I  don't. 

Q.    Were  those  passes  ever  revoked? 

A.  Yes,  they  were  revoked.  Well,  those  passes 
were  written  out  in  long-hand  •  and  then  after  they 
were  later  superseded  by  mimeographed  passes,  and 
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in  the  course  of  time  when  operations  were  started 

by  the  company,  they  were  all  revoked.  [432] 

Q.    All  in  the  Pipeline  Division? 

A.     Yes,  just  the  Pipeline. 

Q.    Were  they  called  in? 

A.  They  were  told  as  they  were  met  at  the  gate 
— that  is,  when  they  came  through  the  gate,  they 
were  told  their  passes  were  no  longer  any  good — 
either  picked  up  or  destroyed. 

Cross  Examination 

Q.  (By  Mr.  Brooks) :  The  union  issued  these 
passes,  Mr.  Bean? 

A.  Well,  as  a  work  member  on  the  Workmen's 
Committee,  I  acted  for  the  union. 

Q.     For  the  union?  A.    Yes. 

Q.  Give  us  just  a  brief  statement  of  what  the 
Workmen's  Committee  is. 

A.  They  are  members  who  are  elected  by  vote 
of  the  employees  of  the  Pipeline  Department  to  rep- 
resent them  on  the  grievances  and  health  and  safety 
and  other  measures  that  come  up  during  the  month, 
as  stated  by  the  contract,  to  meet  with  the  company 
the  first  Tuesday  of  each  month. 

Q.  Then,  the  Workmen's  Committee  is  the  group 
representing  the  union  which  deals  with  manage- 
ment periodically  on  various  matters  that  might 
come  up  concerning  working  conditions.  Is  that 
right?  A.    We  represent  the  employees.  [433] 

Q.  That  is  right,  and  you  are  elected  by  the  em- 
ployees who  are  in  the  Oil  Workers  International 


National  Labor  Relations  Board  233 

(Testimony  of  Herbert  S.  Bean.) 

Union,  Local  128?  A.     That  is  right. 

Q.  You  were  the  chairman  of  that  committee  at 
that  time.  Is  that  right?  A.    That  is  right. 

Q.    And  was  that  in  September  of  1948? 

A.    Yes,  sir. 

Q.  Since  that  time  you  have  been  promoted, 
have  you  not?  A.     Yes. 

Q.    When  were  you  promoted? 

A.  Well,  I  was  on  a  break-in  basis  there  for  a 
while.  I  don't  remember  the  exact  date.  Well,  let's 
see,  maybe  we  ought  to  put  it  this  way:  I  accepted 
the  promotion  the  third  week  in  August.  I  don't 
remember  the  exact  day.  I  believe  it  was  on  a  Thurs- 
day. 

Q.    About  the  third  week  in  August? 

A.    Yes. 

Q.  And  the  job  that  you  were  promoted  to  and 
now  hold  is  outside  the  bargaining  unit  ?  A.    Yes. 

Q.    That  is  August,  1949?  A.    Yes. 

Trial  Examiner  Scharnikow:  I  have  one  or  two 
questions.  [434] 

At  this  meeting  on  the  night  of  September  3rd 

or  4th  you  discussed  the  issuance  of  passes  with  Mr. 

Jones  ? 

The  Witness:    Yes. 
***** 

Trial  Examiner  Scharnikow :  Was  there  an  agree- 
ment as  to  what  kind  of  work  could  be  done  by  pass- 
holders  ? 

The  Witness :  There  was  an  agreement  that  there 
would  be  no  movement  of  oil.  I  wouldn't  want  to 
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state  those  exact  words.  Well,  maybe  I  should  put 
it  another  way.  Well,  there  just  wouldn't  be  any 
work  done,  period. 

Trial  Examiner  Scharnikow :  Was  there  any  dis- 
cussion of  why  the  passes  were  to  be  issued  to  any- 
body? 

The  Witness:  Yes.  The  reason  the  passes  were 
being  issued  was  to  make  a  clean — well,  just  a  clean 
feeling  going  through  the  picket  line  to  keep  various 
supervisors  that  were  former  members  of  the  union, 
or  workers  and  others,  from  feeling  like  they  were 
just  breaking  through  the  picket  line,  so  to  speak. 

Trial  Examiner  Scharnikow:  Well,  wasn't  there 
any  discussion  of  why  passes  should  be  issued  at 
all ;  that  is,  [435]  why  these  men  should  go  through 
the  picket  line  at  all? 

The  Witness:  Well,  yes.  The  reason  for — well, 
the  sole  purpose  for  issuing  the  passes  to  the  super- 
visors— as  I  remember,  we  discussed  the  fact,  and 
Mr.  Jones  stated,  representing  the  company,  that 
it  was  for  safety  and  fire  and  other  necessary 
measures  to  protect  the  property  of  The  Texas  Com- 
pany. 
***** 

Trial  Examiner  Scharnikow :  Was  there  any  dis- 
cussion whether  there  would  be  any  movement  of 
oil  by  the  company? 

The  Witness :  I  don't  recall.  I  can't  recall  whether 
there  was  or  wasn't.  Well,  the  statement  I  previously 
made  was  the  reason  the  picket  line  passes  were 
issued,  was  on  [436]  the  basis  there  would  be  no 
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movement  of  oil  or  work  done  by  these  people. 

Trial  Examiner  Scharnikow:  Did  anybody  say 
that,  that  there  would  be  no  movement  of  oil? 

The  Witness :  That  is  hard  to  pin  down.  I  couldn't 
honestly  say  whether  it  was  or  not.  [437] 

*      *     *     ■Sfr     * 

Trial  Examiner  Scharnikow:  In  connection  with 
the  supervisory  passes,  did  you  discuss  what  the 
supervisors  were  [447]  going  to  do  during  the  strike  ? 

The  Witness:  I  don't  believe  we  went  into  any 
detail.  A  lot  of  things  were  understood  without  being 
said,  due  to  the  fact 

Trial  Examiner  Scharnikow:  There  was  no  dis- 
cussion about  it  then? 

The  Witness:    No.  [448] 


***** 


Trial  Examiner  Scharnikow:  Did  you  speak 
about  the  revocation  of  passes  at  this  conference  on 
September  3rd  or  September  4th? 

The  Witness :  The  best  I  can  remember  is,  should 
there  be  any  work  done  by  the  supervisors,  the  passes 
or  pass  would  be  revoked  from  that  individual  or 
individuals. 

Trial  Examiner  Scharnikow:  Now,  that  is  what 
you  said,  is  that  right  ?  That  was  what  you  or  Gun- 
ning said? 

The  Witness:    Yes. 

Trial  Examiner  Scharnikow:  What,  if  anything, 
did  Jones  say  to  that,  if  you  can  remember? 

The  Witness:  I  don't  believe  there  was  a  state- 
ment. [449] 


*  *  *  *  « 
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JOHN  B.  SUMMERFELT 

a  witness  called  by  and  on  behalf  of  the  General 
Counsel,  being  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Purver)  :  What  is  your  full  name, 
please  ? 

A.     John  B.  Summerfelt.   [540] 
***** 

Q.  (By  Mr.  Purver) :  At  the  time  immediately 
prior  to  the  strike,  what  was  your  job  with  the  com- 
pany? 

A.     I  was  working  as  a  well  puller  and  doing  relief 
work  as  a  head  well  puller  in  the  producing  depart- 
ment, that  is,  the  field.  [541] 
***** 

Cross  Examination  (Continued) 

Q.  (By  Mr.  Brooks) :  Mr.  Summerfelt,  when 
were  you  first  elected  to  the  Workmen's  Committee? 

A.    It  was  about  two  years  ago  in  June,  I  believe 
it  was.  [746] 
***** 

Q.  The  strike  was  called  by  Local  128  and  the  In- 
ternational, was  it  not  ? 

A.     That  is  right.  [837] 
***** 
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ELMER  L.  DREYER 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.     (By  Mr.  Brooks)  :    State  your  name  and  ad- 
dress, please,  Mr.  Dreyer. 

A.     Elmer  L.  Dreyer,  D-r-e-y-e-r,  3753  Pacific  Ave- 
nue, Long  Beach  7,  California. 

Q.    What  is  your  present  position  and  employ- 
ment? 

A.     I  am  superintendent  of  the  pipe  lines  on  the 
Pacific  Coast  for  The  Texas  Company. 

Q.     How  long  have  you  been  in  that  position? 

A.     Since  January  1,  1932. 

Q.     How  long  have  you  been  with  The  Texas 
Company  ? 

A.     Since  August  13,  1925. 

Q.     Were  you  in  your  present  position  all  during 
1948?  A.     I  was. 

Mr.  Brooks:    I  will  ask  the  reporter  to  mark  a 
chart  as  Respondent's  Exhibit  14  for  identification. 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  14  for 
identification.) 

Q.     (By  Mr.  Brooks)  :    Mr.  Dreyer,  I  am  showing 
you  a  chart  [2475]  marked  Respondent's  Exhibit  No. 
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14  for  identification  and  ask  you  if  you  had  this  pre- 
pared at  my  request. 

A.  Yes,  that  chart  was  prepared  under  my  direc- 
tion at  your  request. 

Q.  This  chart  indicates  that  it  is  an  operating  and 
maintenance  organization  chart.  What,  if  anything, 
is  omitted  in  the  organization  of  the  pipe  line  divi- 
sion from  this  chart? 

A.  This  chart  shows  only  the  operating  and  main- 
tenance organization  in  the  Los  Angeles  district; 
does  not  include  the  operating  organization  in  the 
Ventura,  Coalinga,  or  Fellows  districts,  nor  does  it 
include  the  office  group. 

Q.  Are  the  office  employees  excluded  from  the 
bargaining  contract  in  the  pipe  line  division  ? 

A.     They  are. 

Q.  Are  all  other  positions  indicated  on  this  chart 
excluded  from  the  bargaining  unit  ? 

A.  No,  this  chart  shows  some  occupations  that 
are  included  in  the  bargaining  unit. 

Q.  Where  are  the  classifications  which  are  in- 
cluded in  the  bargaining  unit  1 

A.  The  occupations  that  are  included  in  the  bar- 
gaining unit  are  in  the  two  blocks  headed  by  the 
word  "Supervise"  and  are  listed  by  occupations  with 
no  names  of  the  employees  shown. 

Q.     That  is  to  indicate  the  classifications  of  em- 
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ployees  [2476]  supervised  by  those  people  immedi- 
ately above ;  is  that  correct  ? 

A.     That  is  correct. 

Mr.  Brooks:    I  offer  into  evidence  Respondent's 
Exhibit  No.  14. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:     Respondent's  Ex- 
hibit 14  is  admitted  in  evidence. 

(The  docmnent  heretofore  marked  Respon- 
dent's Exhibit  No.  14  for  identification  was  re- 
ceived in  evidence.) 
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Q.  (By  Mr.  Brooks)  :  Briefly  and  generally,  Mr. 
Dreyer,  what  is  the  function  of  the  pipe  lines  divi- 
sion of  the  refining  department  ? 

A.  The  functions  of  the  pipe  lines  division  of  the 
refining  department  are  to  collect  the  oil  or  gather  in 
the  field  as  produced  from  tanks  into  which  it  is  pro- 
duced by  the  oil  wells ;  to  collect  it  into  storage  tanks ; 
transport  the  oil  to  the  refinery  as  needed.  We  also 
in  some  instances  dehydrate  wet  crude,  that  is,  crude 
that  contains  water  in  an  emulsified  form.  We  re- 
move the  water  to  put  the  crude  in  the  so-called  dry 
state.  We  also  transport  natural  gasoline  through 
pipe  lines  from  natural  gasoline  plants,  deliver  it  to 
the  refinery. 

Q.  There  is  in  evidence  as  General  Counsel's  Ex- 
hibit No.  21  a  map  which  indicates  the  divisions  in 
the  producing  department  of  the  Pacific  Coast  divi- 
sion, which  I  will  now  show  [2477]  you  and  ask  you 
to  tell  us  whether  or  not  your  jurisdiction  in  the  pipe 
line  division  is  co-extensive  at  all  and,  if  so,  to  what 
extent  with  these  producing  districts. 

A.  The  pipe  line  division  districts  are  the  same 
as  the  producing  department,  the  Los  Angeles  Basin 
district,  the  Ventura  district,  the  Fellows  district 
and  the  Coalinga  district.  The  pipe  line  division  has 
no  operations  in  the  Sacramento  district  or  the  Hum- 
boldt district. 

Q.  Does  your  jurisdiction  extend  to  those  dis- 
tricts where  the  pipe  line  division  does  operate  ? 

A.     Yes,  it  does. 

Mr.  Brooks:    I  will  ask  the  reporter  to  mark  as 
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Respondent's  Exhibit  15  for  identification  a  flow 
chart  designated  at   the   bottom,   ''Diagram,   Pipe 
Line  Operations." 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  15  for 
identification.) 

Q.  (By  Mr.  Brooks) :  Mr.  Dreyer,  did  you  have, 
under  your  direction  and  at  my  request,  a  chart  pre- 
pared, indicating  briefly  the  operations  of  the  pipe 
line  division?  A.     I  did. 

Q.  I  show  you  what  has  been  marked  as  Re- 
spondent's Exhibit  No.  15  for  identification  and  ask 
you  if  that  is  the  chart  you  had  prepared  ? 

A.     It  is. 

Q.  And  so  that  the  record  will  be  clear  regard- 
ing the  [2478]  respective  jurisdiction  regarding  the 
pipe  line  division,  the  refinery,  and  the  producing 
department,  will  you  just  describe  very  briefly,  us- 
ing the  chart,  the  beginning  and  end  of  the  jurisdic- 
tion and  the  operations  carried  on  by  the  pipe  line 
division,  starting  at  the  top  of  the  chart  ? 

A.  On  this  chart  has  been  indicated  an  oil  well, 
its  flow  line,  and  a  lease  shipping  tank. 

Q.    Where  are  the  lease  shipping  tanks  located? 

A.  These  shipping  tanks,  and  the  oil  wells,  are 
located  on  the  leases  and  are  under  the  jurisdiction 
of  the  producer  or  producing  department  in  the  case 
of  The  Texas  Company.  Connected  to  that  lease  ship- 
ping tank  is  a  valve,  which  is  indicated  by  "X"  on 
this  diagram,  and  to  that  valve  is  connected  a  pipe 


National  Labor  Relations  Board  243 

(Testimony  of  Elmer  L.  Dreyer.) 

line  which  is  under  the  jurisdiction  of  the  pipe  line 

department.     The  next  item 

Q.  Just  a  moment.  Where  does  the  jurisdiction  of 
the  pipe  line  division  begin? 

A.  The  jurisdiction  of  the  pipe  line  division  gen- 
erally begins  at  that  valve  which  I  have  already  indi- 
cated. 

Q.  Is  the  shipping  pump  operated  by  the  pipe 
line  division? 

A.  The  shipping  pmnp  is  owned  and  installed  by 
the  pipe  line  division,  but  it  is  generally  operated  by 
the  producing  department  pumper.  It  is  maintained 
by  the  pipe  line. 

Q.  But  the  pumper  is  usually  in  the  producing 
department?  [2479] 

A.  Usually  in  the  producing  department.  It  op- 
erates the  pump. 

Q.     Go  ahead. 

A.  From  the  shipping  department  there  is  a 
gathering  line  under  the  jurisdiction  of  the  pipe  line, 
leading  to  a  pump  station  or  storage  tank  farm  tanks 
which  are  under  the  jurisdiction  of  the  pipe  line. 
From  that  point  we  have  main  line  pumps  and  a  main 
line  through  which  we  deliver  the  crude  to  the  re- 
finery, the  pipe  line's  jurisdiction  ending  at  the  re- 
finery fence. 

As  indicated  on  the  second  line  of  this  diagram, 
we  in  some  instances  have  dehydrator  plants  that  are 
under  pipe  line  jurisdiction,  in  which  case  the  oil  is 
delivered  to  the  dehydrator  plant,  dehydrated,  and 
from  this  plant  it  may  be  delivered  by  main  line 
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pumps  either  to  storage  tanks  or  directly  to  the  re- 
finery. 

Q.  For  what  kind  of  oil  is  a  dehydrator  plant  in- 
stalled? 

A.  A  dehydrator  plant  is  installed  and  operated 
to  dehydrate  so-called  wet  crude.  By  wet  crude,  I 
mean  crude  oil  that  is  emulsified  with  water  as  pro- 
duced from  the  well  and  it  is  necessary  to  remove  this 
water  before  the  refinery  can  handle  the  crude. 

The  third  line  we  have  indicated  a  gathering  line 
direct  to  the  refinery,  because  in  some  instances  we  do 
deliver  direct  from  the  field  to  the  refinery  without 
going  through  any  pipe  [2480]  line  storage  tanks  or 
pmnp  line  stations. 

On  the  bottom  line  has  been  indicated  the  natural 
gasoline  pipe  line  through  which  we,  that  is,  the  pipe 
line  division,  deliver  natural  gasoline  to  the  refinery. 

Q.  Do  you  have  pipe  lines  running  from  Plant  5 
of  natural  gasoline  1  A.    We  do. 

Q.     Do  you  have  them  from  Plant  14? 

A.    We  do. 

Q.     Do  you  have  them  from  Plant  9  ? 

A.  The  line  from  Plant  14  and  9  is  one  line,  both 
plants  delivering  through  the  same  line. 

Mr.  Brooks:  I  offer  into  evidence  Respondent's 
Exhibit  No.  15. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:  Respondent's  Ex- 
hibit 15  is  admitted  in  evidence. 

(The  document  heretofore  marked  Respon- 
dent's Exhibit  No.  15  for  identification  was  re- 
ceived in  evidence.) 
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Trial  Examiner  Scharnikow :  May  I  ask  one  ques- 
tion? 

Mr.  Brooks:    Yes,  sir. 

Trial  Examiner  Scharnikow:  You  transport  gas 
from  the  field  to  the  gasoline  plants,  do  you? 

The  Witness:  We  do  not  transport  the  gas  from 
the  field  to  the  gasoline  plants.  [2481] 

Trial  Examiner  Scharnikow:  By  whom  is  that 
done? 

The  Witness:  That  is  done  by  the  gasoline  divi- 
sion. 

Q.  (By  Mr.  Brooks)  :  There  is  in  the  record,  Mr. 
Dreyer,  the  fact  that  a  strike  occurred  on  September 
4,  1948,  among  the  employees  of  the  operations  of 
The  Texas  Company  in  Southern  California,  and 
that  such  strike  affected  the  pipe  line  division  em- 
ployees. 

Were  you  on  duty  on  September  4th? 

A.     I  was  on  vacation  on  that  day. 

Q.  When  did  you  return  from  vacation  during 
that  time  ?  A.     September  7th. 

Q.  Did  you  yourself  personally  have  any  conver- 
sations with  any  union  representatives  or  employee 
representatives  prior  to  or  in  the  early  stages  of  the 
strike  regarding  passes  or  cessation  of  operations  ? 

A.     I  did  not. 

Q.    Who  was  functioning  in  your  absence  ? 

A.  Mr.  F.  A.  Jones,  assistant  superintendent, 
pipe  line  division. 

Q.     For  purposes  of  clarity,  Mr.  Dreyer,  the  flow 
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chart,  which  is  Respondent's  Exhibt  14,  applies  to 

only  the  L.  A,  Basin  district,  does  it  ? 

Trial  Examiner  Scharnikow:    The  flow  chart? 

Mr.  Brooks:    Yes. 

Trial  Examiner  Scharnikow :    That  is  No.  15. 

Mr.  Brooks :    That  is  right. 

The  Witness:  Some  of  the  employees  shown  on 
that  chart  also  have  functions  in  other  districts. 

Q.  (By  Mr.  Brooks) :  No,  I  beg  your  pardon, 
I  am  talking  about  15,  which  is  the  flow  chart  of  op- 
erations. What  district  does  that  cover,  or  districts 
if  there  is  more  than  one. 

A.     That  applies  generally  to  all  districts. 

Q.     If  there  are  gasoline 

A.  If  there  are  all  those  operations  in  the  dis- 
trict. 

Q.  In  other  words,  the  method  of  operation  is 
substantially  the  same  if  all  of  these  functions  are 
present  ?  A.     That  is  correct. 

Q.  The  calendar  for  1948,  for  September,  indi- 
cates that  the  7th  was  on  a  Tuesday.  Is  that  your 
recollection  of  the  day  that  you  returned  to  the  plant, 
or  where  you  return  on  that  day? 

A.  It  is  my  best  recollection  that  I  returned  to 
work  in  my  office  on  September  7th,  the  day  follow- 
ing Labor  Day.  It  is  possible  I  came  back  on  Labor 
Day,  but  I  do  not  believe  so. 

Q.  What  was  the  situation  so  far  as  you  found  it 
regarding  operations  of  the  pipe  line  division  upon 
your  return  on  or  about  September  7th  ? 

A.     I  found  most  of  the  operations  shut  down. 


National  Labor  Relations  Board  247 

(Testimony  of  Elmer  L.  Dreyer.) 

Q.  Was  there,  if  you  recall  and  know,  any  move- 
ment of  oil  going  on  at  that  time,  namely,  September 
7th?  [2483] 

A.  There  were  some  movements  of  oil  in  the 
gathering  system  of  the  pipe  line  division. 

Q.  Are  records  kept  of  the  shipments  and  move- 
ments of  oil  through  the  pipe  line  system  % 

A.     Yes,  very  detailed  records  are  kept. 

Q.  Have  you  checked  the  records  for  the  month 
of  September  regarding  the  movements  and  ship- 
ments through  the  pipe  line  gathering  facilities,  that 
is  September,  1948? 

A.  I  have  checked  those  records  carefully  for  the 
L.  A.  Basin  district.  [2484] 

Q.     Just  for  the  one  district  ? 

A.     The  one  district. 

Q.  Did  Mr.  Cody's  duties  carry  him  in  1948  be- 
yond the  Los  Angeles  Basin  District? 

A.    It  did. 

Q.  You  stated  you  have  checked  the  records.  Did 
you  make  any  extract  of  those  records  and,  if  so, 
what  did  you  do  in  that  regard  ? 

A.  I  noted  from  the  record  all  of  the  gathering 
operations  that  were  carried  on  in  the  Los  Angeles 
Basin  during  the  period  September  4th  to  Septem- 
ber 27th,  and  made  a  tabulation  from  the  original 
records.  The  tabulation  was  typed  under  my  direc- 
tion. I  checked  the  typed  record  back  against  the 
original  notes,  and  gave  you  the  copy  of  the  typed 
record. 

Mr.  Brooks:    I  will  ask  the  reporter  to  mark  as 
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Respondent's  Exhibit  16  a  tabulation  headed,  ''The 

Texas  Company  Gathering  Operations." 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  16  for 
identification.) 

Q.  (By  Mr.  Brooks)  :  Can  you  identify  this  doc- 
ument which  is  marked  Respondent's  Exhibit  16? 

A.  Yes,  this  is  the  two-page  tabulation  typed 
under  my  direction  showing  the  gathering  operations 
in  the  Los  Angeles  Basin  District  from  the  period 
September  4th  to  September  27th,  1948.  [2485] 

Q.  Is  this  the  one  that  you  personally  checked 
against  the  original  records?  A.     It  is. 

Q.  Referring  now  to  this  chart,  at  the  left-hand 
column  after  the  first  one,  which  indicates  the  date, 
is  shown  ''Producer."  What  are  the  facts  regarding 
the  normal  practice  as  to  transport  of  oil  by  pro- 
ducers other  than  The  Texas  Company?  In  other 
words,  do  you  or  do  you  not  normally  transport  oil 
for  producers  other  than  The  Texas  Company  ? 

A.  In  many  instances  The  Texas  Company  pur- 
chases crude  from  other  producers.  We  transport  it 
for  The  Texas  Company.  We  seldom  transport  it  for 
other  people,  however. 

Q.  Then  these  companies  or  individuals  indi- 
cated on  the  second  coliunn  on  the  left  indicate  the 
producer  of  the  oil  and  from  whom  The  Texas  Com- 
pany procured  it.  Is  that  correct? 

A.     That  is  correct. 
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Q.  What  does  the  second  column  mean?  That 
would  be  the  third  column. 

A.  The  third  column  is  the  lease  name  or  other 
identification  of  the  producer.  Many  producers  from 
whom  we  purchase  oil  have  numerous  leases,  and  that 
column  identifies  which  particular  property  or  lease 
the  oil  in  question  as  shown  on  this  tabulation  was 
shipped. 

Q.  The  third  column,  then,  means  the  sources  of 
that  oil.  Is  that  correct?  [2486] 

A.  That  indicates  the  oil  field  from  which  it  was 
shipped. 

Q.     That  is  the  fourth  column  showing  the  field? 

A.     That  is  the  fourth  column,  correct. 

Q.  I  notice  in  the  middle  column  you  have  indi- 
cated, *' Gauged  And/Or  Sampled  And/Or  Tested 
By. ' '  What  if  any  other  normal  so-called  production 
type  work  is  performed  in  connection  with  shipment 
and  movement  of  oil  in  this  fashion  besides  what  you 
have  indicated,  namely,  gauged,  sampled,  or  tested? 

A.  The  only  other  operation  would  be  the  actual 
shipping  of  the  oil,  the  operation  of  the  shipping 
pump. 

Q.     The  operation  of  the  pump  ? 

A.     That  is  correct. 

Q.  Then  you  have  indicated  in  the  column  to  the 
right  of  the  middle  one  who  operated  the  pump.  Is 
that  correct  ?  A.     That  is  correct. 

Q.  What  is  a  run  ticket  and  its  functional  pur- 
pose ? 

A.     A  run  ticket  is  a  form  on  which  blank  spaces 
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are  provided  and  in  which  spaces  figures  are  recorded 
showing  the  amount  of  oil,  the  gauge,  and  the  tem- 
perature, quality  of  the  crude,  producer's  name,  the 
field  from  which  it  is  shipped,  and  all  other  data 
necessary  to  compute  the  amount  to  be  paid  for  the 
crude  shipped. 

Q.  What  is  meant  by  the  last  column  on  the  right, 
'^Facilities  Used"?  [2487] 

A.  That  column  shows  whether  or  not  it  was 
Texas  Company  gathering  lines,  pumps,  or  any  other 
equipment  that  may  have  been  used  to  ship  the  oil 
indicated  in  the  previous  columns. 

Trial  Examiner  Scharnikow:  That,  of  course,  is 
on  Respondent's  Exhibit  16  for  identification? 

Mr.  Brooks:    Right,  sir. 

I  offer  Respondent's  Exhibit  16  into  evidence. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow;  Respondent's  Ex- 
hibit 16  is  admitted  in  evidence. 

(The  document  heretofore  marked  Respon- 
dent's Exhibit  No.  16  for  identification  was  re- 
ceived in  evidence.) 


RESPONDENT'S  EXHIBIT  No.  16 

THE  TEXAS  COMPANY  GATHERING  OPEHATIONS 

LOS  ANGELES  BASIN 

SEPTEMBER  4  TO  27,  1948,  INCLUSIVE 


Gauged  and/or 
Lease  Name  or  Sampled  and/oi 

Producer  Other  Identification  Field  Tested  by 

s  Investment  Co Well  No.  19 Signal  Hill J.  R.  Letson 

Oil  Co City. Signal  Hill J.  R.  Letson 

Oil  Co City Signal  Hill J.  R.  Letson 


Texas  Co.  Run 

Ticket  Issued  or 

Pump  Operated  by  Signed  by 

i  Investment  Co.  Employe J.  R.  Letson. 


i  Oil  Co City... 

!  Oil  Co 


Oil  Co City... 

Oil  Co City 

Oil  Co City 

Oil  Co - City 

The  Texas  Company Redondo  Imprc 

The  Texas  Company Redondo  Impr( 

Zenith  Oil  Co Petifils 


City. Signal  Hil 


Signal  Hill J.  R.  Letson... 


J.  R.  Letson... 


Signal  Hill J.  R.  Letson... 

Signal  Hill J.  R.  Letson... 

Signal  Hill J.  R.  Letson... 

Signal  Hill J.  R.  Lets. 

Ton 
Ton 


sOil  Co.  Employe.. 

ns  Oil  Co.  Employe .,  J.  R.  Letson „.. 

ns  Oil  Co.  Employe _ J.  R.  Letson... 

ns  Oil  Co.  Employe J.  R.  Letson..., 

ns  Oil  Co.  Employe _.._ J.  R.  Letson... 

5  Oil  Co.  Employe „  J.  R.  Leteoii„, 


Facilities  Used 
Texas  Co.  gath.  pump  &  lir 
J.  R.  Letson _ Texas  Co.  gath.  pump  &  lir 


Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 

j.Redondo Stand.  Oil  Co Texas  Co.  Prod.  Dept.  Employe A.  Payse _ Texas  Co.  gath.  pump  &  line 

j.Redondo Stand.  Oil  Co Zenith  Oil  Co.  Employe _ None -     Texas  Co.  gath.  line — 

Zenith  Oil  Co.  Pump 
j-Redondo Stand.  Oil  Co Texas  Co.  Prod.  Dept.  Employe. A.  Payse. Texas  Co.  gath.  pump  &  line 


ns  Oil  Co.  Employe J.  R.  Letson... 

Oil  Co.  Employe .._ J.  R.  Le 


?-Redondo Stand.  Oil  Co Texas  Co.  Prod.  Dept.  Employe A.  Payse.- 


The  Texas  Company Redondo  Improve.  Co Ton 

British  Amer-.Texas  Co Park  Community Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe J,  R.  Letson.. 

British  Amer.Texas  Co Bodger  No.  1  and  No.  3 Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe J.  R.  Leteon.., 

British  Amer.Texas  Co Park-Bodger Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe _ J.  R.  Letson... 


dra Stand.  Oil  Co British  Ai 

dra Stand.  Oil  Co British  .Ai 


British  Amer..Texas  Co Village  Community Ali 

British  Amer..Texas  Co Bodger  No.  1  and  No.  3 Al 

British  Amer.-Texas  Co Park  Community Al 

British  Amer.-Texas  Co Village  Community AI 

British  .\mer.-Texas  Co Bodger  No.  1  and  No.  3 Al 

British  Amer.-Texas  Co Bodger  No.  1  and  No.  3 Alondra Stand.  Oil  Co. 

British  Amer  ..Texas  Co Park  Bodger Alondra Stand.  Oil  Co. 

British  Amer..Texas  Co Park  Community Alondra Stand.  Oil  Co. 

British  Amer..Texas  Co Village  Community Alondra Stand.  Oil  Co. 

British  Amer.-Texas  Co Bodger  No.  1  and  No.  3 Alondra Stand.  Oil  Co. 

British  Amer.-Texas  Co Park  Bodger Alondra. Stand.  Oil  Co. 

British  .'\mer..Texas  Co. Bodger  No.  1  and  No.  3 Alondra Stand.  Oil  Co. 

British  Amer..Texas  Co Village  Community Alondra Stand.  Oil  Co. 

British  Amer.-Texas  Co Park  Community 

British  Amer..Texas  Co Bodger  N( 

British  Amer.Texas  Co Park  Bod| 


■.  Oil  Co.  Employe.-. 


J.  R.  Letson-.. 


Oil  Co.  Employe J.  R.  Letson 

,dra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe...- _ J.  R.  Letson. 

idra. Stand.  Oil  Co British  Amer.  Oil  Co.  Employe - J.  R.  Letson _ 

idra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe J.  R.  Letson 


Texas  Co.  gatb.  pump  &  lir 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gatb.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 
Texas  Co.  gath.  pump  &  line 


Texas  Co.  gath.  pump  &  line 
Texas  Co.  gatb.  pump  &  lir 


....      British  Amer.  Oil  Co.  Employe J.  R.  Letson., 

British  Amer.  Oil  Co.  Employe J.  R.  Letson Texas  Co.  gatb.  pump  &  line 

British  .Amer.  Oil  Co.  Employe. J.  R.  Letson., 

....      British  Amer.  Oil  Co.  Employe.... _ J.  R.  Letson.. 

British  .\mer.  Oil  Co.  Employe - J.  R.  Letson.. „ Texas  Co.  gatb.  pump  &  line 

British  Amer.  Oil  Co.  Employe J.  R.  Letson Texas  Co.  gatb.  pump  &  line 

British  Amer.  Oil  Co.  Employe. J.  R.  Letson Texas  Co.  gatb.  pump  &  line 

....      British  Amer.  Oil  Co.  Employe - - J.  R.  Letson. _ Texas  Co.  gath.  pump  i  line 

Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe. J.  R.  Letson Texas  Co.  gath.  pump  S  line 

.  1  and  No.  3 Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe I.  R.  Leteon. Texas  Co.  gatb.  pump  &  line 

er Alondra Stand.  Oil  Co British  .\mer.  Oil  Co.  Employe. J.  R.  Letson. Texas  Co.  gath.  pump  &  line 

British  Amer.-Texas  Co Village  Community Alondra Stand.  Oil  Co British  .Amer.  Oil  Co.  Employe J.  R.  Letson Texas  Co.  gatb.  pump  &  line 

British  Amer.-Texas  Co Bodger  No.  1  and  No.  3 Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe. J.  R.  Letson Texas  Co.  gath.  pump  &  line 

British  Amer.Texas  Co Park  Community Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe J.  R.  Letson Texas  Co.  gatb.  pump  S  line 

British  Amer..Texas  Co Bodger  No.  1  and  No.  3 Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe. J.  R.  Letson Texas  Co.  gatb.  pump  i  line 

British  Amer.-Texas  Co Village  Community Alondra. Stand.  Oil  Co British  Amer.  Oil  Co.  Employe J.  R.  Letson Texas  Co.  gath.  pump  S  line 

British  Amer.Texas  Co Park  Bodger Alondra Stand.  Oil  Co British  Amer.  Oil  Co.  Employe J.  R.  Letson Texas  Co.  gath.  pump  S  line 

The  Texas  Company Moynier. Inglewood Stand.  Oil  Co Texas  Co.  Prod.  Dept.  Employe A.  Payse - Texas  Co.  gatb.  pump  S  line 

A.  T.  Jergins  Oil  Co Oscar  Howard Inglewood Stand.  Oil  Co A.  T.  Jergins  Oil  Co.  Employe. None Texas  Co.  gath.  pump  &  line 

The  Texas  Company Moynier Inglewood Stand.  Oil  Co Texas  Co.  Prod.  Dept.  Employe A.  Payse. Texas  Co.  gath.  pump  &  line 

I.  H.  Marion Cole  No.  4 Huntington  Beach SoCal' J.  H.  Marion  Employe J.  R.  Letson Texas  Co.  gath.  pump  S  line 

J.  H.  Marion Cole  No.  4 Huntington  Beach... SoCal' J.  H.  Marion  Employe - J.  R.  Letson Texas  Co.  gatb.  pump  &  line 

The  Texas  Company Volmer.Meyers Huntington  Beach SoCal' Texas  Co.  Prod.  Dept.  Employe J.  R.  Letson Texas  Co.  gadi.  pump  S  line 

The  Texas  Company Columbia Huntington  Beach ].  R.  Letson Texas  Co.  Prod.  Dept.  Employe J.  R.  Letson Texas  Co.  gath.  pump  S  Ime 

Termo  Oil  Co Termo  No.  5 Huntington  Beach SoCal Termo  Oil  Co.  Employe J.  R.  Letson Texas  Co.  gath.  pump  S  Ime 

The  Texas  Company Brown Huntington  Beach SoCal ,     Texas  Co.  Prod.  Dept.  Employe. J.  R.  Utson Texas  Co.  gath.  pump  S  li 


•  SoCal— SoCal  Oil  and  Refining  Corp. 


^ 


Respondent's  Exhibit  No.  16 — (Continued) 

THE  TEXAS  COMPANY  GATHERING  OPERATIONS 

LOS  ANGELES  BASIN 

SEPTEMBER  4  TO  27,  1948,  INCLUSIVE 


Producer 
The  Texas  Company.... 

TermoOilCo 

The  Texas  Company.... 
The  Texas  Company.... 
The  Texas  Company... 
The  Texas  Company.... 
The  Texas  Company.... 
The  Texas  Company.... 
The  Texas  Company.... 
The  Texas  Company..., 
The  Texas  Company.... 

Arrowhead  Oil  Co 

The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 

Arrowhead  Oil  Co 

The  Texas  Company. .. 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 
The  Texas  Company... 

JuanilaE.O'Melia 

Juanita  E.  O'Melia 

JuanilaE.O'Melia 

JuanilaE.O'Melia 

Standard  Oil  Co.**.... 


Gauged  and/or 

Lease  Name  or  Sampled  and/or 

Other  Identification  Field  Tested  by  Pump  Operated  by 

Elliott Huntington  Beach SoCal Texas  Co.  Prod.  Dept.  Employe... 

Termo  No.  5 Huntington  Beach SoCal Termo  Oil  Co.  Employe 

Towers Huntington  Beach J.  R.  Letson Texas  Co.  Prod.  Dept,  Employe... 

Pierce Huntington  Beach SoCal Texas  Co.  Prod.  Dept.  Employe... 

Brown Huntington  Beach SoCal Texas  Co.  Prod.  Dept.  Employe... 

Krug Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Krug ,      Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Bradford  No.  1 Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Bradford  No.  2 Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Isaac Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Isaac Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Bradford Richfield J.  R.  Letson_ Texas  Co.  Prod.  Dept.  Employe... 

Krug Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Richfield-Consolidated Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Yarnell Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Bradford  No.l Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Bradford  No.l Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Krug Richfield...^ Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Bradford  No.  2 Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Bradford  No.  1 Richfield- Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe.., 

Bradford Richfield J.  R.  Letson Texas  Co.  Prod.  Dept.  Employe... 


Yarnell.., 


Richfield.. 


Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Krug Richfield Texas  Co.  Prod.  Dept Texas  Co.  Prod.  Dept.  Employe... 

Wickman Santa  Fe  Springs J.  R.  Letson J.  R.  Letson 

Standlee Santa  Fe  Springs J.  R.  Letson J.  R.  Letson 

Matern  No.  2 Santa  Fe  Springs J.  R.  Letson J-  R.  Letson 

Foix Santa  Fe  Springs J.  R.  Letson J.  R.  Letson 

Baldwin Santa  Fe  Springs J.  R.  Letson J.  R.  Letson 


ird  Rideout Whittier  Hills J.  R.  Letson  &  R.  Hight Grav 

Seward  Rideout Whittier  Hills J.  R.  Letson Grav: 

O'Donnell  No.  1 Whittier  Hills J.  R.  Letson Grav: 

Seward  Rideout Whittier  Hills J.  R.  Letson G: 


Itated — Valvi 
italed— Valvi 
itated—Valvi 
itated— Valvi 


;  opened  by  J.  R.  Letson.. 
i  opened  by  J.  R.  Letson.. 
;  opened  by  J.  R.  Letson.. 
i  opened  by  J.  R.  Letsc 


Texas  Co.  Run 

Ticket  Issued  or 

Signed  by  Facilities  Used 

R.  Letson Texas  Co.  gath.  pump  & 

R.  Letson Texas  Co.  gath, 

R.  Letson. Texas  Co.  gath, 

R.  Letson Texas  Co.  gath, 

R.  Letson Texas  Co.  gath 

R.  Letson Texas  Co.  gath 

R.  Letson Texas  Co.  gath, 

R,  Letson Texas  Co.  gath 

R.  Letson Texas  Co.  gath, 

R.  Letson..._ Texas  Co.  gath, 

R.  Letson _ Texas  Co.  gath 

R.  Letson. — „ Texas  Co.  gath, 

R.  Letson — Texas  Co.  gath, 

R.  Letson _ Texas  Co.  gath 


R.  Letson _ Texas  Co.  gath, 

R.  Letson Texas  Co.  gath 

R.  Letson. — Texas  Co.  gath, 

R.  Letson Texas  Co.  gath, 

R.  Letson „ Texas  Co.  gath 

R.  Letson Texas  Co.  gath 

R.  Letson Texas  Co.  gath 

R.  Letson Texas  Co.  gath 

R.  Letson Texas  Co.  gath 

R.  Letson Texas  Co.  gath. 

R.  Letson Texas  Co, 

R.  Letson Texas  Co, 

R.  Letson Texas  Co.  gath. 

R.  Letson Texas  Co.  gath. 

R.  Letson  &  R.  Hight Texas  Co.  gathering  li 

R.  Letson Texas  Co.  gathering  li 

R.  Letson Texas  Co.  gathering  li 

R.  Letson Texas  Co. 


pump  &  I 
pump&  1 
pump  &  I 
pump  Si  I 
pump  &  1 
pump  &  li 
pump  &  1 
pump  &  1 

pump  &  1 
pump  &  1 
pump  &  I 
pump  &  1 
pump  &  I 
pump  8l  li 
pump  &  1 
pump  &  li 

pump  &  1 
pump  &  1 
pump  &  1 
pump  &  1 
pump  &  1: 
pump  &  I 
pump  &  1 
pump  &  I 


G-55  Community Wilmington Ray  Eatont Producer's  Employe Ray  Eaton 


.Approximately  47  shipments  fr 
Texas  Company.  Branch  lines 
pumps  used  are  owned  by  Te> 
employes,  and  copies  of  Gener 
lember.  1948,  by  J.  R.  Letson  a 


1  Jergins  Oil  Co.-Supe 
rough  which  deliverie 


il  Petroleum  run  tickets 
tid  E.  L.  Dreyer,  wherea 


ior  Oil  Co.  and  Pioneer  Drilling  Co.  leases  in  the  Wilmington  Field  were  made  in 
were  made  into  General  Petroleum  system  are  owned  by  The  Texas  Company,  or  in 
e-half  are  owned  by  Superior,  each  of  these  companies  using  the  other's  pumf 
were  picked  up  by  Texas  Company  employe.  This  is  the  regular,  usual  operation, 
these  tickets  would  normally  be  picked  up  by  a  Texas  Company  Field  Ganger 


Stand.  Oil  Co.  and  Texas  Co. 

gathering  lines 

General  Petroleum  Corp.  pipe  line.  Of  these,  28  shipments  were  for  account  of  The 
)me  cases  50%  by  Texas  and  50%  by  Superior  Oil  Co.  .Approximately  one-half  the 
as  necessary.  Gauging,  sampling  and  testing  was  done  by  General  Petroleum 
only  variation  was  that  General  Petroleum  run  tickets  were  picked  up  in  Sep- 


The 


■"  Standard  received  fr( 
EM  11-1449 


ndependent  producer  and  delivered  directly  from  lease  to  The  Texas  Company  on  exchange. 


tThe  Texas  Company  Field  Gauger. 
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(Testimony  of  Elmer  L.  Dreyer.) 

Mr.  Brooks:  I  vnW  ask  the  reporter  to  mark  as 
Respondent's  Exhibit  No.  17  for  identification  a 
form  entitled  ''The  Texas  Company  Run  Ticket." 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  17  for 
identification.) 

Q.  (By  Mr.  Brooks) :  Mr.  Dreyer,  I  show  you 
Respondent's  Exhibit  No.  17  for  identification,  and 
ask  you  to  tell  us  what  that  is. 

A.     That  a  Texas  Company  rim  ticket. 

Q.  Is  that  a  form  of  the  run  ticket  you  were  just 
describing  a  little  bit  ago  ?  A.    It  is. 

Q.    Are  copies  kept  of  these  run  tickets?  [2488] 

A.    Yes. 

Q.  Describe  very  briefly,  using  the  ticket  that  is 
before  you,  the  manner  in  which  these  are  prepared 
and  what  is  done  with  them. 

A.  These  run  tickets  are  bound  in  books  in  sets 
numbered  consecutively,  and  the  books  are  in  the 
hands  of  the  field  gangers. 

Q.     Who  prepares  the  run  tickets  ? 

A.     A  run  ticket  is  prepared  by  the  field  ganger. 

Q.    What  does  he  do  with  it  ? 

A.  At  each  tank  to  be  shipped  from  the  lease, 
after  he  has  gauged  and  sampled  the  tank,  he  fills  out 
the  run  ticket,  indicating  thereon  all  the  data  called 
for  on  the  run  ticket,  monthly  run  niunber,  type  of 
crude,  shows  who  the  producer  is,  that  is,  who  we 
receive  the  crude  from. 

Q.    Well,  that  is  all  shown  on  the  ticket  ? 
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(Testimony  of  Elmer  L.  Dreyer.) 

A.  That  is  all  shown  on  the  run  ticket.  He  fills  in 
all  that  data. 

Q.  After  the  ganger  prepares  that,  what  does  he 
do  with  it  *? 

A.  The  original  copy  is  given  to  the  producer, 
one  copy  stays  in  the  book  for  permanent  record,  in 
his  run  ticket  book,  the  other  copies  are  sent  in  by  the 
company  mail  to  the  office  and  distributed  further 
from  that  point. 

Q.  There  are  a  total  of  how  many  copies  made 
out? 

A.  The  rim  ticket  books  are  printed  with  five 
copies  in  each  [2489]  set.  In  some  instances  addi- 
tional copies  are  necessary,  and  in  that  event  we  have 
extra  forms  that  can  be  interspaced  in  the  book  to 
make  additional  copies  when  more  than  five  are  re- 
quired. 

Q.  Is  each  carbon  different  in  color  or  are  they 
the  same? 

A.  Each  carbon  is  different  in  color  until  after 
you  get  over  the  sixth ;  then  the  seventh  would  be  the 
same  color  as  the  sixth. 

Mr.  Brooks:  I  offer  into  evidence  Respondent's 
Exhibit  No.  17. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:  Respondent's  Ex- 
hibit 17  is  admitted. 

(The  document  heretofore  marked  Respon- 
dent's Exhibit  No.  17  for  identification  was  re- 
ceived in  evidence.) 


RESPONDENT'S   EXHIBIT   No.    17 


FORM  PL-I7IB      IM     BK*.      7-4« 


THE  XEXfiS  COMPAN¥-7^  i? 


MonthlT  Bmw  •Ww-  ^^ 
OU  Ttp« 


R«c«iT«d  Irom- 


For  Account  oi- 


RUN  ticket/-^ 

20426 


'  1 


JWd  Doto- 


(RUN  STARTED) 


Exchcmg*  No^ 
D*UT«r*<l  to 


Tho  lollowlng  OU  In  balk  of  42  U.  S.  Gollona  por  borroL 


TANK  No. 

Looao 

SIZE 

Soc.                                 T. 

R. 

> 

FEET 

INCHES 

GROSS  BARREI^ 

TEMP. 

BBL8.ATeO°F 

Oponing 
Gougo 

Closing 
Gougo 

on.  RUN 

B.  S.  &  Wotor                                                        %  Doductions 

NET  on.  RUN 

GRAVITY  OF  TANK  SAMPLE 

Prieo 
Por 
BbL  t 

GroritT 

A.  P.  L  at                 "F 

Corroctod 

GroritT 

AJJ.  at               WF 

Voloo 

1 

Stoom  or  Powor  Fumlshod  Byt 


Oi^ning  Congo 
DATE  IM 


For    ■ 
SoUor 


TIME 


M. 


For 
BuTor 


Closing  Gougo 
•"    DATE 


194 


For 
SoUor 


TIME 


For 
M.       ^^f' 


CALCULATED  BY 


WTF 


VERIFIED  BY 


ORIGINAL. 


\ 


rt 


National  Labor  Relations  Board  257 

(Testimony  of  Elmer  L.  Dreyer.) 

Q.  (By  Mr.  Brooks) :  What  is  a  strapping  re- 
port ?  Reference  has  been  made  in  the  record  to  strap- 
pings. 

A.  The  strapping  report  or  strapping  is  a  record 
on  which  we  indicate  the  measurements  of  the  tank 
that  are  taken  by  engineers  to  determine  the  capacity 
of  the  tank.  Tank  strapping  is  used  to  prepare  the 
tank  table. 

Mr.  Brooks:  I  will  ask  the  reporter  to  mark  as 
Respondent's  Exhibit  No.  18  a  form  entitled  ''The 
Texas  Company  Tank  Strappings." 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  18  for 
identification.)  [2490] 

Q.  (By  Mr.  Brooks)  :  What  is  this  form  which 
has  been  marked  as  Respondent's  Exhibit  18  for 
identification  ? 

A.  This  form  is  a  copy  of  The  Texas  Company 
Strappings  Report. 

Q.    For  what  purpose  is  that  used  ? 

A.  That  is  used  for  recording  the  measurements 
made  on  a  new  tank  or  tank  which  has  had  extensive 
repairs  made  to  it. 

Q.    Who  enters  the  data  on  one  of  these  reports  ? 

A.  In  the  Los  Angeles  Basin  District  this  data  is 
usually  entered  by  an  engineer  or  a  jimior  engineer. 

Q.  What  is  done  with  the  information  that  is  on 
the  tank  strapping  report? 

A.  That  information,  or  a  copy  of  the  tank  strap- 
pings report  with  the  information  filled  in  it  is 
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(Testimony  of  Elmer  L.  Dreyer.) 
mailed  to  our  Houston  office,  where  the  tank  strap- 
pings are  used  to  compute  and  compare  tank  tables. 

Q.    Are  tank  tables  prepared  in  your  office  or  in 
your  district? 

A.     No,  we  do  not  prepare  them  here. 

Q.    Do  you  have  tank  tables  which  are  used  in 
your  office  at  all  ? 

A.    Yes,  we  have  many  tank  tables. 

Q.     What  are  they  made  from  ? 

A.    Tank  tables  are  made  from  the  tank  strap- 
pings. 

Mr.  Brooks:     I  offer  in  evidence  Respondent's 
Exhibit  18.  [2491] 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:     Respondent's  Ex- 
hibit No.  18  is  admitted  in  evidence. 

(The  document  heretofore  marked  Respon- 
dent's Exhibit  No.  18  for  identification  was  re- 
ceived in  evidence.) 
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THE  TEXAS  CO 
TANK  STRAPPINGS     [I 


)  ,  I     ^  FORM  0-212   »C   12-4S 


R£l//OUS  NO. 


eG/3reR£D  //a 

ePA/iTMEAJT 

A4EK. 

REcreo 

EO/i 

HELL 

ROOF 

FOTN. 

<.  TYPE. 

VERT. 
NO.  OFRJ^/3S            HOa/Z 

E/ev. 


E/EID  SKETCH  /r  REQU/RED 


NATIDNAT,  LABOlt  H rj, ATI' iVS   HOARD 

c-S^  ':i^J^;9^f-^:  •  :;n  NO.  /6. 

Da  It    //r/^^y/   WMf,         /&■/, 


p^ 


^ 


/t/£WNO. 


OWfiED  BY 


SIZL. 


STRAPPED  ay 


Mr§- 


LOCAT/ON 


PREI/'/Ot/J  LOCAT/ON 


RE/^SOAfS  FOR  RE-STRAPP/tiG. 


LOCATION 


from      To 


Q&AQWQ^Q 


Pes. 


DeSCR/PT/ON 


^ 


% 


PiCALTANK  TYPE^    SHOWING  MEASURE'   ENTS  REQUIRED 


rYA^£.A 


( 


ST££L   BOLT£0- 


7-Y^£    B 


jr£si  Rtvereo- 


7'Y/=>£      C 


<_ 


-+ 


^ 


l**  r 


ST£ELfilt/£T£0 


TYPE  ■   D 


& 


n; 


i i- 


T 


3^ 


=i^ 


=^ 


1=4- 


'/N&  OUT. 


ry^£-  £• 


=t 


-J: — ^     »  ■ 
T££L_Riy£T£e- 


TY/=>£  ■  ^ 


ry^s  -G 


c  — 


i i 


■T^" 


.t 


■STBEL  bVELDEO- 
BUTTED- 
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Trial  Examiner  Scharnikow:  By  the  last  few 
questions  and  answers,  Mr.  Dreyer,  do  you  mean  that 
in  some  cases  the  tank  tables  are  prepared  in  the  Los 
Angeles  Basin  District  ? 

The  Witness:  No,  sir.  The  tables  are  not  pre- 
pared in  the  Los  Angeles  Basin  District.  The  strap- 
pings are  made,  of  course,  where  the  tank  is  located, 
and  the  data  is  then  sent  to  Houston  for  the  compu- 
tations and  preparation  of  the  tank  tables. 

Trial  Examiner  Scharnikow:  All  of  the  tank 
tables  are  prepared  in  Houston  ? 

The  Witness:  Yes,  sir.  We  might  make  photo- 
static copies  or  something  like  that. 

Mr.  Brooks:  I  will  ask  the  reporter  to  mark  as 
Respondent's  Exhibit  19  for  identification  a  three- 
page  report,  photostatic  copy  thereof,  which  is  en- 
titled, "The  Texas  Company,  Wilson  Community 
Lease,  Torrance  Field." 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  19  for 
identification.) 

Q.  (By  Mr.  Brooks)  :  What  is  the  Respondent's 
Exhibit  19  for  identification,  Mr.  Dreyer?  [2492] 

A.  This  is  a  typical  tank  table  as  prepared  for 
use  on  our  various  tanks,  this  one  being  for  what  we 
call  a  1,500-barrel  lease  tank. 

Q.  I  note  the  date  on  this,  Mr.  Dreyer,  over  to 
the  right-hand  side  up  toward  the  top,  "Date  Strap- 
ped, 8-29-1940."  Is  the  same  type  of  report  used 
now?  A.    Yes,  sir. 

Q.     From  what  is  the  information  contained  on  Re- 
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spondent's   Exhibit  No.   19   for  identification   ob- 
tained ? 
A.    Will  you  read  the  question? 

(The  question  was  read.) 

The  Witness :  The  information  necessary  to  com- 
pute the  tank  table  is  obtained  from  the  tank  strap- 
pings. 

Q.  (By  Mr.  Brooks) :  Who  prepares  this  tank 
table? 

A.  The  tank  tables  now  are  prepared  in  our 
Houston  of&ce. 

Q.     Since  when  have  they  been  prepared  there  ? 

A.    For  the  past  six  or  seven  years. 

Q.  Are  they  then  returned  to  the  Los  Angeles  of- 
fice at  any  time  ? 

A.  Copies  of  the  tank  table  are  then  returned  to 
us  at  my  office  in  Wilmington. 

Q.  And  what,  if  anything,  do  you  do  with  those 
copies  returned? 

A.  We  distribute  those  copies,  at  least  one  copy 
going  to  the  Los  Angeles  office,  one  copy  to  the  field 
office,  producing  [2493]  department,  and  in  the  case 
of  an  outside  producer,  at  least  one  copy  to  that  out- 
side producer.  We  would  retain  a  copy  in  our  office. 

Mr.  Brooks :  I  offer  Respondent's  Exhibit  19,  with 
the  statement  that  it  is  not  offered  for  the  purpose  of 
showing  the  information  which  has  been  filled  into 
the  form,  but  is  merely  to  indicate  the  form  used. 

Mr.  Hackler:  I  have  no  objection  to  its  being  re- 
ceived. The  exhibit  consists  of  a  three  pages,  but 
covers  a  single  tank? 
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Mr.  Brooks:  It  is  Tank  No.  797,  and  I  put  the 
whole  thing  here,  because  on  the  first  page,  at  the  bot- 
tom right-hand  corner,  it  says  **One  of  Three,"  the 
next  one  is  ''Two  of  Three,"  and  ''Three  of  Three," 
just  to  show  the  whole  form.  It  is  all  one. 

Mr.  Hackler :    All  one  tank  ? 

Mr.  Brooks:     That  is  right. 

Trial  Examiner  Scharnikow:  Respondent's  Ex- 
hibit No.  19  is  admitted  in  evidence. 

(The  docimient  heretofore  marked  Respon- 
dent's Exhibit  No.  19  for  identification  was  re- 
ceived in  evidence.) 

Q.  (By  Mr.  Brooks)  :  Mr.  Dreyer,  you  have  tes- 
tified that  Respondent's  Exhibit  16  indicates  the  op- 
erations and  shipments  and  movements  of  The  Texas 
pipe  line  division  gathering  facilities  from  Septem- 
ber 4th  to  September  27th.  Was  there  [2494]  a 
change  at  or  about  September  27th  in  the  operations  ? 

A.  Yes;  shortly  after  September  27th,  I  think, 
the  operations  increased. 

Q.  Did  you,  on  or  about  September  27th,  receive 
any  information  or  instructions  from  higher  au- 
thority regarding  that? 

A.    I  did. 

Q.    What  was  it? 

A.  The  instructions  I  received  at  that  time  were 
to  the  effect  that  we  should 

Mr.  Hackler :  May  we  more  particularize  this  ?  I 
haven't  objected  to  vagueness,  but  it  appears  now  it 
is  going  to  be  quite  vague. 
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Trial  Examiner  Scharnikow :  I  would  suggest  you 
find  out  from  whom. 

Mr.  Hackler:  From  whom  and  the  usual  infor- 
mation. 

Q.  (By  Mr.  Brooks)  :  You  have  stated  this  was 
on  or  about  September  27th  ? 

A.     That  is  correct. 

Q.  Will  you  tell  us  from  whom  you  received  it 
and  what  the  instructions  were  ? 

A.  I  received  instructions  from  Mr.  B.  O'Con- 
nor, manager  of  the  pipe  line  division,  to  prepare  to 
deliver  more  crude  to  the  refinery,  that  operations 
were  going  to  be  resumed  at  the  refinery,  and  that 
field  operations  would  be  stepped  up;  [2495]  that 
we  should  be  prepared  to  handle  the  crude. 

Q.  Prior  to  that  time,  September  27th  or  there- 
abouts, did  the  persons  shown  on  the  chart.  Respon- 
dent's Exhibit  No.  14,  work  regularly  on  a  schedule 
with  the  exception  of  the  bottom  block  in  the  two  left- 
hand  columns?  A.    They  did. 

Q.  Did  the  of&ce  employees  who  are  shown  on  the 
chart  and  who  you  have  testified  were  not  included  in 
the  bargaining  unit  work  regularly  during  this  pe- 
riod of  September'? 

A.  They  did,  with  the  exception  of  Sundays, 
when  they  were  unable  to  get  through  the  picket  line. 

Q.  Was  there  any  change  made  in  the  schedule  of 
these  persons  who  had  been  working  prior  to  Sep- 
tember 27th? 

A.  Yes,  with  the  exception  of  Mr.  O'Connor,  the 
manager,  who  went  on  to  a  longer  workweek. 
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Q.    Did  you  issue  instructions  for  such  a  change  ? 

A.    Yes. 

Trial  Examiner  Scharnikow:    When  was  that? 

Q.     (By  Mr.  Brooks)  :    When  was  that? 

A.  Those  instructions  were  issued  on  or  about 
September  27th.  They  may  have  extended  over  sev- 
eral days,  getting  the  instructions  to  all  employees 
involved. 

Q.  Whom  did  you  instruct  to  disseminate  this  in- 
formation ? 

A.  In  some  cases  I  gave  the  information  direct  to 
the  employees.  Mr.  F.  A.  Jones,  the  assistant  superin- 
tendent, [2496]  instructed  most  of  them. 

Q.  Did  this  change  in  schedule  apply  to  all  or  only 
a  portion  of  those  employees  not  covered  by  the  agree- 
ment? 

A.  The  change  in  schedule  applied  to  all  employ- 
ees not  covered  by  the  agreement. 

Q.  This  change  in  schedule,  then,  would  apply  to 
everyone  on  this  chart  below  Mr.  O'Connor,  with  the 
exception  of  the  two  columns  headed  by  the  word 
^*  Supervise"? 

A.    With  those  exceptions,  with  the  exception  of 
the  block  headed  ''Relief  Oil  Dispatcher,"  because 
those  two  men  were  no  longer  working  as  of  Septem- 
ber 27th. 
Mr.  Hackler :    Read  the  question  and  answer. 

(The  record  was  read.) 

Q.     (By  Mr.  Brooks) :     The  change  in  schedule 
applied  to  persons  not  indicated  on  this  chart? 
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A.  Yes,  it  applies  to  the  office  of  the  people  not 
indicated  on  the  chart. 

Q.  Was  there  any  change  made  at  or  about  Sep- 
tember 27th  regarding  the  functions  of  the  persons 
who  were  working  who  were  not  covered  by  the 
agreement?  A.    Yes.  [2497] 

Q.  What  were  the  instructions  regarding  those 
changes  and  to  whom  made  and  by  whom  ? 

Mr.  Hackler:  You  mean,  on  or  about  September 
27th? 

Mr.  Brooks:    Yes. 

The  Witness:  In  accordance  with  instructions 
that  had  been  given  to  me  by  Mr.  O  'Connor,  I  issued 
instructions  to  Mr.  Jones,  who  in  turn  prepared  the 
schedule  which  I  approved  and  together  men  were  in- 
structed in  detail  to  the  work  for  handling  further 
operation  duties. 

Q.  (By  Mr,  Brooks)  :  Were  there  any  changes 
made,  and  if  so  what,  regarding  the  method  of  patrol  ? 

Mr.  Hackler :  May  I  ask  a  voir  dire  question,  Mr. 
Examiner  ? 

Trial  Examiner  Schamikow:  On  this  particular 
question  ? 

Mr.  Hackler :    On  this  particular  question,  yes. 

Trial  Examiner  Schamikow :    Yes,  you  may. 

Voir  Dire  Examination 

Q.  (By  Mr.  Hackler) :  Mr.  Dreyer,  were  these 
schedules  that  you  say  Jones  prepared  at  your  direc- 
tion and  which  were  approved  by  you  in  writing  ? 

A.    Yes. 

Mr.  Brooks :    Excuse  me.  I  think  it  is  not  imder- 
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stood.  Do  you  mean  the  schedules  in  writing  or  were 

the  instructions  in  writing? 

Mr.  Hackler:  He  said  he  issued  instructions  to 
Jones  to  prepare  some  schedules  for  work  that  he 
described,  and  my  [2498]  question  was  if  those  sched- 
ules were  in  writing  and  he  said  that  they  were  and 
were  approved  by  you,  Mr.  Dreyer  ? 

The  Witness :    That  is  correct. 

Mr.  Brooks :    You  understood  he  meant  schedules  ? 

The  Witness:  I  understood  the  actual  schedules, 
not  the  instructions. 

Mr.  Hackler :  Then  I  will  object  to  the  question  as 
not  the  best  evidence  of  what  change  in  scheduling 
of  work  took  place  at  that  time. 

Trial  Examiner  Scharnikow:    I  think  that  is  so. 

Mr.  Brooks :  That  is  all  right.  It  is  a  preliminary 
question.  I  will  furnish  them. 

May  we  take  our  recess  at  this  time  ? 

Trial  Examiner  Scharnikow :  Will  will  take  a  10- 
minute  recess. 

(Short  recess  taken.) 

Mr.  Brooks:    I  request  the  reporter  to  mark  for 
identification  as  Respondent's  Exhibit  20,  three  yel- 
low sheets  subdivided  as  follows : 
20-A:  "Schedule  Supervisors,  Week  9-13—9-19." 
20-B:  "Schedule  Supervisors  9-20—9-26." 
20-C:  "Schedule  Supervisors  9-27—10-3." 

(Thereupon  the  documents  above-referred  to 
were  marked  Respondent's  Exhibits  20-A,  20-B 
and  20-C  for  identification.) 
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Q.  (By  Mr.  Brooks) :  Mr.  Dreyer,  I  show  you 
what  has  been  [2499]  marked  for  identification  as 
Respondent's  Exhibit  20- A,  B  and  C.  Do  you  know 
who  prepared  the  first  page,  20-A  ? 

A.    It  was  prepared  by  Mr.  F.  A.  Jones. 

Q.    When? 

A.     Shortly  preceding  the  13th  of  September. 

Q.    Do  you  know  who  prepared  20-B  ? 

A.    Mr.  F.  A.  Jones. 

Q.    When? 

A.  During  the  week  preceding  September  the 
20th. 

Q.    Do  you  know  who  prepared  20-C  ? 

A.    Mr.  F.  A.  Jones. 

Q.    When? 

A.    On  or  about  September  the  27th. 

Q.  Did  you  see  Exhibit  20-A  on  or  before  Septem- 
ber 13th,  and  if  before,  how  long  before  ? 

A.  I  don't  remember  exactly.  I  did  see  it  before 
September  the  13th  probably  a  few  days. 

Q.  Did  you  see  Exhibit  20-B  on  or  before  the  20th, 
and  if  before,  when  ? 

A.  I  did  see  it  before  the  20th  of  September,  prob- 
ably two  or  three  days  before. 

Q.     What  about  Exhibit  20-C  ? 

A.  I  saw  that  schedule  on  or  about  September 
27th  at  the  time  it  was  prepared. 

Q.  Did  you  approve  each  and  every  one  of  these 
schedules?  [2500]  A.    I  did. 

Q.  There  is  no  written  indication  of  your  ap- 
proval on  there,  is  there  ?  A.    No,  sir. 
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Q.     Do  you  remember  approving  them? 

A.  I  approved  them  orally,  because  in  discussing 
them  there  were  some  minor  changes  made  at  my  re- 
quest. 

Mr.  Brooks:  I  offer  into  evidence  Respondent's 
Exhibits  20-A  through  C. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:  Respondent's  Ex- 
hibits 20-A  through  20-C  are  admitted  in  evidence. 

(The  documents  heretofore  marked  Respon- 
dent's Exhibits  20-A  through  20-C  for  identifica- 
tion were  received  in  evidence.) 
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Mr.  Brooks :  I  ask  leave  to  withdraw  the  exhibits 
for  photostating  purposes. 

Trial  Examiner  Scharnikow:  No  objection,  Mr. 
Hackler? 

Mr.  Hackler:    None. 

Mr.  Brooks :  And  with  leave  to  substitute  a  photo- 
stat. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:  Permission  is 
granted. 

Q.  (By  Mr.  Brooks) :  Referring  to  Respon- 
dent's Exhibit  20- A,  Mr.  Dreyer,  I  note  no  oil  dis- 
patchers' names  on  there.  Is  that  correct? 

A.    That  is  correct.  [2501] 

Q.  Referring  to  20-B,  I  note  no  oil  dispatchers' 
names  on  there.  Is  that  correct  ? 

A.     That  is  correct. 

Q.    Is  the  same  true  of  20-C?  A.    Yes. 

Q.  Were  the  oil  dispatchers  working  during  the 
week  9-13  to  9-19  ?  A.     They  were. 

Q.  Do  you  have  any  explanation  as  to  why  they 
are  not  on  that  schedule  I 

A.  During  that  week  they  were  working  on  their 
regular  schedule.  These  are  special  schedules  that 
were  prepared  to  fit  a  special  case,  special  instance. 

Q.  Were  schedules  of  the  supervisory  force 
whose  names  appear  on  Respondent's  Exhibit  20- A, 
with  the  exception  of  Cody,  prepared  for  weeks  pre- 
vious to  9-13  to  9-19  ? 

A.  They  were  prepared  for  the  week  preceding 
September  the  13th,  but  such  schedules  were  gener- 
ally not  prepared  for  the  time  preceding  the  strike. 
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Q.  It  is  in  the  record  that  Mr.  Cody  was  not  work- 
ing the  week  preceding  the  13th.  Is  that  your  recol- 
lection? A.     That  is  correct. 

Q.  The  same  kind  of  schedule  was  prepared  for 
the  week  preceding  9-13,  is  that  right  ? 

A.     That  is  right.  [2502] 

Q.  Did  you  at  any  time  during  the  strike  pre- 
pare schedules  for  the  oil  dispatchers  ? 

A.  Such  schedules  were  prepared  and  I  approved 
them. 

Q.    When  was  that  first  done  ? 

A.  To  the  best  of  my  recollection,  that  was  first 
done  for  the  week  starting  September  the  17th. 

Q.  Was  that  in  connection  with  this  decision  to 
operate  on  a  12-hour  day? 

A.     That  is  correct. 

Mr.  Brooks:  Will  the  reporter  mark  for  identi- 
fication as  Respondent's  Exhibit  No.  21  a  one-page 
tabulation  entitled  ''Dispatchers  Schedule." 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  21  for 
identification.) 

Q.  (By  Mr.  Brooks)  :  I  show  you  Respondent's 
Exhibit  21  for  identification,  Mr.  Dreyer.  What  is 
that? 

A,  That  is  a  schedule  for  the  dispatchers  for  the 
week  October  4th  to  the  10th,  inclusive,  1948. 

Q.    Who  prepared  that? 

A.  That  schedule  was  prepared  by  Mr.  J.  J. 
Evans,  chief  dispatcher. 

Q.    Did  you  approve  it?  A.    I  did. 
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Q.     When? 

A.     A  few  days  before  the  4th.  [2503] 

Q.  Was  a  schedule  similar  to  that  prepared  for 
the  preceding  week? 

A.     I  am  not  sure.  I  think  there  was. 

Q.  Have  you  during  the  recess  searched  to  see 
if  you  could  find  one  in  your  brief  case  that  you 
have  with  you?  A.     I  did. 

Q.     Did  you  find  one  ?  A.     No. 

Mr.  Brooks:  Mr.  Examiner,  we  will  endeavor  to 
locate  the  one  that  was  made,  if  one  was  made.  It  is 
the  understanding  or  impression  now  from  Mr. 
Jones,  I  am  told,  that  such  was.  If  we  find  it,  we  will 
produce  it. 

I  offer  into  evidence  Respondent's  Exhibit  21. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:  Respondent's  Ex- 
hibit 21  is  admitted  in  evidence. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  21  for  identification  was  received 
in  evidence.) 

Mr.  Brooks :  I  request  leave  to  withdraw  this  and 
to  make  photostatic  copies  and  to  substitute  a  photo- 
static copy. 

Mr.  Hackler:    No  objection. 

Trial  Examiner  Scharnikow:  Permission  is 
granted. 

Q.  (By  Mr.  Brooks) :  Mr.  Dreyer,  during  the 
period  of  the  strike  period  did  the  individuals  shown 
on  Respondent's  Exhibit  20-A,  B  and  C  keep  any 
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records  or  make  regular  entries  in  [2504]  connec- 
tion with  their  work? 

A.  Most  of  them  did,  not  all  for  all  shifts  that 
they  worked. 

Q.    What  method  did  you  use  for  those  entries? 

A.  The  entries  were  made  in  a  notebook,  small 
black  pocket-size  notebook. 

Q.  Where  did  they  make  those  entries'?  What 
I  mean  is,  did  they  come  into  the  office  and  make 
them,  did  they  keep  them  or  their  persons,  or  how 
did  they  take  care  of  that? 

A.  A  notebook  was  kept  by  the  man  while  he 
was  on  duty,  and  entries  were  made  in  it  from  time 
to  time  during  the  period  he  was  working. 

Q.    Was  one  or  more  notebooks  used  ? 

A.  Through  part  of  the  period  two  notebooks 
were  used. 

Q.  Explain  how  they  were  used  and  why  you 
had  two? 

A.  One  notebook  was  in  the  possession  of  the 
man  that  was  on  duty  working.  He  was  making  his 
notes.  The  other  notebook  was  in  the  office  where 
Mr.  Jones  and  myself  could  examine  it  from  time 
to  time  but  on  no  regular  schedules.  The  books  alter- 
nated, thus  the  notes  are  not  in  any  consecutive 
order  in  the  two  books. 

Q.  Did  you  examine  those  books  regularly  dur- 
ing the  period  of  the  strike  ? 

A.  I  examined  them  from  time  to  time,  but  at 
no  regular  intervals. 
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Q.  Did  you  as  a  practice  make  any  mark  to  in- 
dicate you  had  [2505]  seen  it  ? 

A.     I  did  not  myself,  no. 

Mr.  Brooks:  I  will  request  the  reporter  to  mark 
as  Respondent's  Exhibit  22  a  book  written  in  red 
on  the  inside  of  the  cover  ^'Book  No.  1.'^ 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  22  for 
identification.) 

Q.  (By  Mr.  Brooks) :  Mr.  Dreyer,  I  show  you 
a  book  marked  for  identification  as  Respondent's 
Exhibit  No.  22.  What  is  that  book? 

A.  That  is  one  of  the  two  notebooks  that  I  re- 
ferred to  in  an  answer  to  a  previous  question. 

Q.  Were  those  entries  in  this  book  read  by  you 
from  time  to  time,  as  you  said,  not  on  a  regular 
schedule,  but  read  by  you  from  time  to  time  during 
the  strike?  A.     They  were. 

Q.  Do  you  know  that  Mr.  Cody  made  entries  into 
this  book?  A.    I  do. 

Q.    Do  you  know  his  signature  ?  A.    I  do. 

Q.  I  show  you  a  page  in  this  Respondent's  Ex- 
hibit 22  for  identification  which  is  headed,  "  9-14-48. '* 
Do  you  know  whether  that  is  George  Cody's  signa- 
ture? 

Mr.  Hackler;  Just  one  moment,  please,  Mr.  Ex- 
aminer. May  I  inquire  the  purpose  of  this?  [2506] 

Mr.  Brooks:     The  document? 

Mr.  Hackler:  The  purpose  of  calling  the  witness' 
attention  to  apparently  what  is  some  notation  in  a 
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book  identified  but  not  offered.  Apparently,  as  I 
say,  it  is  some  notation  or  fact  or  fiction  or  some- 
thing above  Cody's  signature. 

Trial  Examiner  Scharnikow:  Well,  I  haven't 
seen  it. 

Mr.  Hackler:  I  haven't  seen  it  either,  but  before 
the  witness  is  interrogated  concerning  it 

Trial  Examiner  Scharnikow :  Do  you  want  to  in- 
spect the  entry? 

Mr.  Hackler:  Not  only  do  I  want  to  inspect  it, 
but  I  would  like  to  know  what  the  purpose  of  the 
offer  is. 

Trial  Examiner  Scharnikow :  It  may  be  apparent 
to  you  when  you  read  it,  I  don't  know. 

Mr.  Brooks :  Maybe  we  could  clear  it  up  this  way : 
Maybe  no  further  foundation  questions  will  be 
needed.  Maybe  counsel  has  no  objection  to  this  be- 
ing received  in  evidence. 

Mr.  Hackler:    You  mean,  the  whole  book? 

Mr.  Brooks:    Yes. 

Mr.  Hackler:  I  haven't  had  a  chance  to  read  it. 
Let  me  read  this  item  here  you  are  asking  him  about. 

Mr.  Brooks:  Let  me  further  clarify  the  purpose 
I  have  in  mind.  I  offer  this  for  the  purpose  of  in- 
dicating that  Codj^  knew  at  various  times  during  the 
strike  while  he  was  working  that  certain  operations 
were  going  on,  pumping  operations,  wells  [2507] 
running  and  the  like.  It  is  in  connection  with  the 
position  taken  by  the  General  Counsel  that  no  work 
was  done  until  about  the  28th  of  September.  Further, 
the  position  of  General  Counsel  that  an  agreement 
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was  made  that  no  work  would  be  done.  This  book  is 
offered  for  that  purpose  and  any  entries  prior  to 
the  day  Mr.  Cody  came  to  work,  of  course,  are  not 
material  and  are  not  offered.  Further,  I  will  state 
with  respect  to  the  contents  of  it,  I  have  had  pre- 
pared a  typewritten  copy  of  the  contents  of  this 
book,  which  I  will  be  glad  to  furnish  to  counsel. 

Mr.  Hackler:  I  take  it,  the  typewritten  portions 
include  that  which  you  deem  relevant? 

Mr.  Brooks:  It  includes  the  entire  book,  even 
that  portion  which  is  not  deemed  relevant.  I  am  only 
offering  that  portion  beginning  from  September 
13th  through  the  last  day  that  Mr.  Cody  worked. 

Trial  Examiner  Scharnikow:  Cody  testified  that 
he  made  reports  on  two  occasions  to  the  dispatcher. 

Mr.  Brooks:    Orally  telephonic  reports. 

Trial  Examiner  Scharnikow :  Evidence  of  passage 
of  oil. 

Mr.  Brooks:    He  indicated  he  kept  a  book. 

Trial  Examiner  Scharnikow:  He  indicated  he 
kept  a  book,  yes.  [2508] 

Mr.  Hackler:  The  page  you  invite  the  witness' 
attention  to,  if  I  correctly  read  it,  is  simply  a  log 
of  where  Cody  went  that  day  and  what  he  did.  There 
is  no  report  of  any  kind  other  than  he  went  at  vari- 
ous times  to  various  operations,  that  he  called  in, 
and  checked  various  places,  had  a  flat  tire  and  fixed 
it,  got  some  gasoline. 

Mr.  Brooks :  That  is  true  for  that  day.  There  are 
other  days  that  follow  which  bear  out  the  position 
that  we  are  taking. 
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Mr.  Hackler:  I  have  no  question,  of  course,  as 
to  the  authenticity  of  the  notations,  that  is,  that  Cody 
made  them  and  that  it  is  his  signature  on  them.  I 
have  no  question  this  is  the  book  that  Cody  referred 
to  as  a  log,  I  think  he  called  it  in  his  testimony  here. 

Might  I  suggest,  Mr.  Examiner,  in  view  of  the 
fact  that  there  are  a  number  of  items  that  coimsel 
presumably  wants  to  invite  attention  to,  that  if  there 
is  made  available  to  me  the  typewritten  copy,  we 
might  go  through  it  and  save  time. 

Trial  Examiner  Scharnikow:  Have  you  in  mind 
any  specific  portions  of  this  book? 

Mr.  Brooks:    Yes. 

Trial  Examiner  Scharnikow:  That  you  want  to 
rely  on? 

Mr.  Brooks:  Oh,  yes.  I  can  refer  to  those  right 
now. 

Trial  Examiner  Scharnikow:  Well,  suppose  for 
the  purpose  of  identification  you  give  a  number  to 
your  typewritten  [2509]  copy  and  then  possibly  on 
that  basis  indicate  for  the  record  what  portions  you 
rely  upon,  and  maybe  we  can  handle  it  more  easily 
that  way. 

Mr.  Brooks:  Suppose  I  at  this  time  indicate  the 
pages  in  the  book,  and  we  will  mark  on  the  book  the 
identifying  symbol  that  I  will  indicate  as  we  go 
along. 

Mr.  Hackler:  Perhaps  we  can  simplify  it.  You 
are  satisfied  with  the  accuracy  of  the  typewritten 
copy?  If  you  are,  it  might  be  easier  to  indicate  the 
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portions  on  the  typewritten  copy,  and  at  this  time 

let   the   typewritten   copy   be   substituted   for   the 

original. 

Mr.  Brooks:  Let  me  ask  the  witness  a  question 
or  two  about  the  typewritten  copy. 

Trial  Examiner  Scharnikow:  Suppose  you  do 
that. 

Q.  (By  Mr.  Brooks)  :  Mr.  Dreyer,  you  have  fur- 
nished me  with  several  copies  of  a  typewritten  re- 
production of  book  number  1.  Is  that  correct? 

A.     That  is  correct. 

Q.  Is  this  the  typewritten  reproduction  you  have 
furnished  me?  A.     It  is. 

Q.     Who  prepared  this,  or  under  whose  direction? 

A.  This  was  prepared  at  my  office  under  my  di- 
rection. 

Q.  Did  you  personally  proofread  this  typewritten 
copy  against  the  book?  [2510]  A.     I  did. 

Q.     What  variations  are  there,  if  any? 

A.  In  the  book  there  are  many  abbreviations 
which  would  not  be  readily  identified  by  one  who  is 
not  familiar  with  our  phraseology,  such  as  the  initials 
*'Y.L."  standing  just  for  Yorba  Linda.  Sometimes 
just  the  initial  '*L."  indicating  the  word  ''Labora- 
tory," and  such  as  "S.F.S.L."  which  we  know  to 
mean  Santa  Fe  Springs  Laboratory.  In  the  type- 
written copy  we  have  spelled  out  those  abbreviations. 

Also,  the  notes  were  in  many  cases  without  any 
punctuation  whatsoever.  In  other  cases  pimctuation 
was  very  meager.  The  typewritten  copy  is  punctu- 
ated. Where  the  notes  were  signed  by  the  man  en- 
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tering  them,  the  typewritten  copy  is  indicated  by  the 
word  ''Signed"  in  parentheses,  followed  by  the  type- 
written name.  In  those  instances  where  the  notes 
were  not  signed,  but  we  were  able  to  very  surely 
identify  the  person  who  had  made  the  notes,  either 
by  his  handwriting  or  by  the  sequence  in  which  the 
notes  were  in  the  book,  we  have  indicated  the  w^ord 
''Identified"  in  parentheses,  followed  by  the  name 
of  the  man  that  we  know  entered  the  notes. 

Trial  Examiner  Scharnikow:  Was  that  done  in 
any  case  with  reference  to  an  entry  made  by  Mr. 
Cody? 

The  Witness:  I  think  in  every  case  Mr.  Cody 
signed  the  notes. 

Mr.  Hackler:  On  page  14  I  find  one  such  in- 
stance, to  [2511]  help  the  witness  here.  On  page  14, 
an  item  of  September  18th,  which  appears  on  the 
typewritten  list  at  page  14,  beginning,  "Relieved 
Redding  at  headquarters.  Called  the  dispatcher," 
and  so  forth. 

The  Witness:  That  is  an  entry  which  was  made 
which  we  identified  by  Cody's  handwriting,  plus  the 
fact  that  the  man  that  relieved  Cody  wrote  in  the 
book,  "Relieved  Cody  at  8:00  a.m." 

Mr.  Brooks:    You  will  notice  the  next  entry. 

Trial  Examiner  Scharnikow:  My  suggestion  is 
that  you  give  this  typewritten  copy  another  exhibit 
number  and  then  determine  eventually  which  of  the 
two  you  want  admitted,  or  if  you  want  both  admitted, 
of  course,  you  may  offer  to  do  that. 

Mr.  Hackler:     Perhaps,  with  reference  to  Mr. 
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Cody,  Mr.  Cody  is  here,  and  we  can  clear  it  up  and 
identify  his  handwriting  and  make  a  full  and  com- 
plete substitution.  I  presume  you  want  this  original 
document  back  eventually? 

Trial  Examiner  Scharnikow :  I  think  they  should 
have  separate  exhibit  numbers,  because  some  ques- 
tion may  come  up  later  in  the  hearing  as  to  what 
the  original  said,  for  the  purposes  of  comparison. 

Mr.  Brooks :  What  I  would  like  to  do  is  indicate 
the  pages  in  the  book  which  we  believe  are  material. 

Trial  Examiner  Scharnikow :  Does  the  copy  have 
indication  of  the  book  paging  of  the  substance? 

Mr.  Brooks:  The  book  pages  are  not  numbered. 
They  are  dated  only. 

Mr.  Hackler:  However,  there  is  a  typewritten 
one  that  presumably  is  consecutive,  the  same  as  the 
book  to  which  it  refers. 

Mr.  Brooks:    That  is  correct. 

Mr.  Hackler :  For  example,  I  am  looking  at  Sep- 
tember 18th  on  the  typewritten  copy,  page  14  of  the 
typewritten  copy,  which  presumably  we  could  find 
by  going  to  that  date  as  it  appears  chronologically 
in  book  number  1. 

Mr.  Brooks:    That  is  correct. 

Mr.  Hackler :  May  I  suggest  that,  as  you  said,  the 
typewritten  copies  be  identified,  and  in  offering  or 
using  them  in  the  course  of  the  hearing,  that  any 
offering  or  using  be  subject  to  comparison  with  the 
original  if  a  question  is  raised? 

Trial  Examiner  Scharnikow :  I  think  that  should 
be  done. 
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Mr.  Brooks :  Will  the  reporter  mark  as  Respond- 
ent's  Exhibit  No.  23  for  identification  38  typewritten 
pages  entitled  "Book  No.  1." 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  23  for 
identification.) 

Mr.  Brooks:  Mr.  Examiner,  I  think  it  would  be 
appropriate  maybe  to  work  it  this  way:  I  will  in- 
dicate now  on  the  typewritten  copy,  which  is  marked 
as  Respondent's  Exhibit  No.  23  [2513]  for  identi- 
fication, the  portions  which  we  wish  to  offer  and  con- 
sider material.  We  will  keep  available  the  book  it- 
self for  purposes  of  check  by  Mr.  Hackler,  Mr.  Cody, 
or  anyone  else.  I  would  like  to  indicate  the  portions 
that  we  consider  material,  because  it  goes  beyond 
the  entries  made  by  Mr.  Cody  himself,  because  the 
testimony  is  that  Mr.  Cody  had  the  book,  thus  he 
would  have  available  for  reading  entries  made  dur- 
ing the  same  period  of  time  by  other  people.  So  if 
I  might  at  this  time  indicate  the  portions  and  we 
will  refer  by  page  number  to  Respondent's  Exhibit 
No.  23  for  identification,  a  copy  of  which  counsel 
now  has,  and  if  it  is  agreeable,  I  will  furnish  at  this 
time  a  copy  for  the  Trial  Examiner. 

Trial  Examiner  Scharnikow:  You  are  offering 
portions  of  Respondent's  Exhibit  No.  23? 

Mr.  Brooks:  Yes.  At  page  3,  the  entry  of  J.  R. 
Letson,  as  identified,  not  signed. 

Trial  Examiner  Scharnikow:  That  is  the  entire 
entry  for  September  5th  ? 
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Mr.  Brooks:  Yes,  I  have  reference  to  the  latter 
portion  of  it. 

Mr.  Hackler:  That  is  the  September  5th  entry 
above  Letson  's  identified  signature  ? 

Mr.  Brooks:    Correct. 

Mr.  Hackler:  And  with  reference  to  that  por- 
tion, it  is  what?  [2514] 

Mr.  Brooks :  "Drove  to  Signal  Hill  via  headquar- 
ters. Inspected  Laboratory  and  station;  all  O.K. 
Gauged  and  took  temperature  of  Tank  5532." 

Mr.  Hackler:  Do  you  want  to  discuss  these  as 
we  go  along  with  reference  to  your  offer  of  them, 
of  the  separate  items? 

Trial  Examiner  Scharnikow:  Suppose  we  get 
them  all  identified  and  then  we  can  talk  about  them 
piecemeal,  if  you  want. 

Mr.  Brooks:  The  next  one  is  page  5,  September 
6th,  signed  ''Rogers."  Near  the  middle  portion  of 
the  page,  the  September  6th  entry,  over  Rogers' 
signature,  ''Yarnell  wells  still  pumping.  Richfield- 
Consolidated  and  Krug  wells  still  pumping. ' ' 

Further  on  page  5,  the  September  6th  entry,  par- 
ticularly the  sixth  line  from  the  bottom,  ''Krug  and 
Yarnell  wells  still  pumping." 

Page  8,  the  September  9th  entry,  particularly 
near  the  middle  of  the  last  half  of  that  page:  "Krug 
Lease  shipping  pump  running."  Then  the  two  suc- 
ceeding lines  after  that  one. 

Page  9,  at  the  top  of  the  page,  which  is  a  con- 
tinuation of  the  same  September  9th  entry,  the  por- 
tion beginning  with  "Removed  seals  from  Royalty 
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Service  Company  tanks  for  Standard  Oil."  That  is 

the  first  line  at  the  top  of  page  9. 

The  next  sentence:  ''Closed  6-inch  gate  on  Royalty 
Serrice  line."  [2515] 

Page  11,  the  September  14th  entry  of  George  Cody, 
there  is  no  indication  there  of  the  kind  of  work  I 
have  been  referring  to  being  performed,  but  it  is  in 
order  to  indicate  George  Cody  had  possession  of  the 
book  on  that  day. 

Mr.  Hackler:    What  is  the  item  there? 

Mr.  Brooks :    Xo  particular  item.  Still  on  page  11. 

Mr.  Hackler:  In  connection  with  that  may  I  in- 
quire, is  there  some  other  item  on  that  day  that,  by 
his  possession  of  the  book,  he  is  deemed  to  have  no- 
tice of? 

Mr.  Brooks :  The  purpose  is  to  show  that  he  had 
notice  of  all  which  had  gone  on  previous  to  that,  be- 
cause all  entries  had  been  made  in  the  book. 

Trial  Examiner  Scharnikow:  There  is  no  state- 
ment in  the  entry  of  September  14th  by  Cody  that 
you  are  calling  attention  to? 

Mr.  Brooks:  That  is  correct.  However,  on  the 
same  page  11  of  the  typewritten  copy,  Exhibit  23, 
there  is  toward  the  bottom  in  the  September  14th  en- 
try of  Rogers,  "Delivered  run  tickets  to  producing 
department. ' ' 

The  entry  in  the  last  third  of  page  12  of  George 
Cody  with  no  specific  reference. 

Mr.  Hackler:  Is  that  to  impute  to  him  knowl- 
edge of  something  before  or  that  he  merely  did  the 
thinsfs  recited  in  the  entrv? 
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Mr.  Brooks :  To  impute  knowledge  that  just  what 
had  been  [2516]  entered  previously  had  gone  on. 

Page  13,  the  entry  of  September  15th  in  the  top 
half  of  the  page,  particularly  reference  is  after 
10:45  a.m.:  "Wells  all  pumping.  Krug  pmnp  pump- 
ing." 

Page  14,  the  entry  of  George  Cody  under  date  of 
September  18th,  particular  reference  near  the 
middle  of  the  entry,  *'A11  the  leases  in  Santa  Fe 
Springs  are  pumping  again."  [2517] 

Also  after  that  sentence  appears  this,  ^sith  two 
intervening  entries:  "All  of  these  leases  are  run- 
ning," referring  to  Montebello. 

Further  do\vn  two  Imes  aj^i^ears.  ''Harlow-Kent, 
Bauman  and  Campbell  leases  are  running  again." 

Entry  on  page  15  of  George  Cody  under  date  of 
September  19th.  near  the  end  of  the  entry,  ''O'Neil 
wells  pumping." 

The  entry  on  page  17  of  George  Cody  for  Sep- 
tember 20th,  no  particular  reference:  the  entry  for 
September  21st  of  George  Cody  on  page  17 

Mr.  Hackler:  You  offered  the  September  20th  of 
Cody's? 

Mr.  Brooks:    Yes. 

Trial  Examiner  Scharnikow:  Only  on  the  signa- 
ture again? 

Mr.  Brooks:  And  the  matter  that  he  indicated 
that  he  had  the  book. 

The  references  on  September  21st,  about  the 
middle  of  the  second  paragraph,  readmg,  ''Tank 
4298,  Colmnbia  Lease — no  nimibered  seal.  Suction 
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closed.  Called  dispatcher  at  1:30  p.m.  Stopped  and 
talked  to  Letson  by  Elliot  lease ;  as  we  were  talking 
someone  came  up  and  gauged  Elliot  tank.  I  asked 
if  he  knew  who  it  was  and  he  said  'A  SoCal  man,  I 
guess.'  Left  for  Yorba  Linda.  Krug  pump  running. 
Station  O.K.  Tank  2013  open  to  receive." 

Page  18,  the  entry  of  September  22, 1948,  opposite 
the  time  entry  0140  and  0200,  "Talked  with  pimiper 
who  says  that  [2518]  several  wells  were  shut  down 
yesterday." 

Mr.  Hackler:  That  is  an  entry  of  Mr.  Redding, 
I  take  it? 

Mr.  Brooks:    That  is  right. 

Off  the  record  a  minute,  Mr.  Examiner. 

Trial  Examiner  Scharnikow:    Off  the  record. 
(Discussion  off  the  record.) 

Mr.  Brooks:  Page  19,  the  entry  of  George  Cody, 
dated  September  22,  1948,  no  particular  reference. 

Page  19,  the  entry  of  George  Cody,  as  identified, 
not  signed,  September  23rd,  a  reference  about  the 
middle  of  the  paragraph:  "Three  leases  running." 

Page  20,  the  third  line  from  the  top,  which  is  a 
part  of  the  entry  of  September  23rd,  which  begins 
on  page  19.  The  reference  is:  "6:30  p.m.,  Los  Alam- 
itos  No.  1.  Started  and  ran  motors  in  trucks  and 
cleaned  out  desk." 

I  further  offer  the  entry  of  September  24th,  be- 
ginning near  the  bottom  of  page  21  and  ending  near 
the  middle  of  page  22,  signed  by  George  Cody,  with 
no  particular  reference. 

I  do  not  offer  any  entries  made  after  that. 
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Mr.  Hackler:    After 

Mr.  Brooks:  After  the  entry  of  George  Cody  on 
September  24th.  This  particular  book  was  not  in  his 
possession  at  any  time  after  that. 

Mr.  Hackler :    Can  we  go  through  the  other  book  ? 

Mr.  Brooks :    Yes,  I  will  do  that  right  now. 

I  request  the  reporter  to  mark  the  document  en- 
titled ''Book  No.  2,"  containing  19  typewritten  pages 
as  No.  24. 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  24  for 
identification.) 

Trial  Examiner  Scharnikow:  Do  you  have  the 
original  of  that  book,  too  ? 

Mr.  Brooks:  Yes,  I  do.  Would  you  like  to  have 
that  marked  for  reference? 

Trial  Examiner  Scharnikow:     Yes,  I  think  so. 

Mr.  Brooks:  Very  well.  Mark  the  typewritten 
copy  as  Respondent's  Exhibit  No.  24  for  identifica- 
tion and  a  black  notebook  as  Respondent's  Exhibit 
No.  25. 

(Thereupon  the  document  above-referred  to 
was  marked  Respondent's  Exhibit  No.  25  for 
identification.) 

Q.  (By  Mr.  Brooks)  :  I  show  you  Respondent's 
Exhibit  No.  24  for  identification  and  25  for  iden- 
tification, and  ask  you  to  explain  to  us  what  those 
two  exhibits  are. 

A.     The  Exhibit  No.  25  is  one  of  the  two  black 
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notebooks  referred  to  as  being  used  during  the  strike 

period  in  answer  to  one  of  your  previous  questions. 

Exhibit  No.  24  is  a  typewritten  copy  of  this  Note- 
book No.  2,  which  was  prepared  in  the  same  manner 
as  was  the  typewritten  copy  in  the  case  of  Book 
No.  1. 

Q.  Do  the  same  variations  occur  in  the  type- 
written copy  of  [2520]  Book  No.  2,  which  is  25,  as 
occurred  in  the  typewritten  copy  of  Book  No.  1? 

A.     They  do. 

Mr.  Brooks:  Would  you  like  to  dispose  of  Re- 
spondent's Exhibit  No.  24  at  the  present  time,  Mr. 
Examiner  ? 

Trial  Examiner  Scharnikow:  Suppose  you  spe- 
cify the  portions  of  No.  24  which  you  oif  er,  and  then 
we  will  consider  an  offer  of  23  and  24  at  one  and 
the  same  time. 

Mr.  Brooks:  Referring  to  the  typewritten  copy 
which  is  marked  as  Respondent's  Exhibit  No.  24, 
I  offer,  referring  to  page  1,  the  September  8th  en- 
try, particularly  referring  to  the  paragraph  headed 
''5:10"  to  ''6:00  o'clock  p.m.,"  the  last  sentence: 
"Found  Texas  Company  wells  pumping." 

Mr.  Hackler:  Inasmuch  as  that  is  Eight's  entry, 
I  take  it  that  is  to  impute  knowledge  to  Cody  of 
that  entry? 

Mr.  Brooks:  That  is  correct,  the  same  applies 
to  the  8:00  o'clock  p.m.  entry:  "Yarnell  wells  pump- 
ing. ' ' 

For  the  same  purpose  I  offer  the  last  statement 
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on  page  1,  under  the  September  9th  entry:  ^'Pearce 

No.  1  pmnping.  Tank  O.K." 

I  offer  the  entry  of  September  11th  on  page  4, 
signed  by  Redding,  opposite  the  time  0600,  ^'Pearce 
No.  1  still  pumping." 

I  offer  the  entry  of  September  12th  on  page  5,  at 
the  bottom  of  the  page,  particularly  referring  to  the 
last  sentence  [2521]  in  the  9:00  a.m.  entry:  ''Pearce, 
Elliot,  Barker,  Brown,  Towers  and  Smythe  wells 
still  pumping." 

Further,  with  reference  to  the  last  two  sentences 
of  the  11:00  a.m.  entry,  beginning  with  ''Bradford" 
and  ending  with  that  page. 

I  offer  the  entry  of  September  13th,  beginning  at 
the  last  third  of  page  6,  signed  by  George  Cody. 
There  is  no  particular  reference  to  that  entry,  the 
contents  of  that  entry. 

Mr.  Hackler :    I  take  it  that  is 

Mr.  Brooks:  To  indicate  that  George  Cody  had 
the  book  in  his  possession  at  that  time,  and  that  the 
previous  entries  already  referred  to  were  in  the  book 
at  that  time. 

I  offer  also  on  the  September  15th  entry,  in  that 
entry  on  page  7,  after  the  time  0615,  ''Pearee  still 
pumping." 

I  offer  on  page  9  the  entry  opposite  2 :30  p.m.,  the 
portion  stating,  ''Most  wells  pumping,"  which  is  un- 
der the  September  16  entry  continued  from  the  pre- 
ceding page,  and  signed  by  Rogers. 

I  offer  on  page  10  the  entry  of  September  17th 
by  Hight,  referring  to  the  last  sentence  after  the 
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1:30    a.m.    entry,    ^^  Wells    operating    on    Volmer- 

Meyers,  Smythe,  Towers,  and  Brown  leases." 

Further,  referring  to  the  second  sentence  opposite 
the  2:45  a.m.  entry,  ''Wells  operating  on  Richfield- 
Consolidated,  Krug,  Yarnell.  Tank  10008  is  nearly 
full  (oil  within  three  [2522]  foot  of  top).  2009  about 
half  full  and  open  to  field.  2008  empty." 

I  offer  on  the  same  page  in  the  September  20th 
entry,  about  the  middle  of  the  first  paragraph, 
''Tanks  1174  and  1175,  Matern  No.  3  lease,  suction 
gates  closed  but  no  numbered  seals."  That  is  in  the 
September  20th  entry,  same  page. 

"Also  Tank  1146,  Matern  No.  2  and  1166  Bald- 
win. Pumps,  discharge  and  suction  both  closed." 

Next  to  the  last  paragraph  of  the  same  entry, 
the  same  page,  in  the  second  line  of  that  paragraph, 
"Yarnell  pump  running.  Seals  broke  on  Tanks  1217 
and  1228.  Suction  gate  open  on  1217.  Close  on  Tank 
1228.  Stream  going  into  Tank  10006." 

I  offer  beginning  with  the  last  line  on  page  10  in 
the  same  entry,  all  of  that  last  line  and  continuing 
on  page  11,  "open  on  Tank  1223." 

I  refer  to  the  next  paragraph  on  page  11  in  the 
same  entry,  the  entire  paragraph.  That  is  signed 
by  George  Cody. 

Trial  Examiner  Scharnikow:  This  is  in  the  20th 
entry — no,  it  must  be — yes,  in  the  September  20th 
and  ending  at  the  top  of  page  11. 

Mr.  Brooks:  September  20th  entry  which  entry 
begins  below  the  first  half  of  page  10  and  carries 
through  almost  half  of  page  11.  That  is  all  one  en- 
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try.  It  will  be  noted  at  the  top  of  page  11  it  is,  "Sep- 
tember 20,  1948  (Cont'd)."  [2523] 

I  offer  the  entry  on  page  11  after  the  September 
20th  entry  opposite  the  time  0630,  ''Pearce  No.  1 
pumping. ' ' 

I  offer  the  entry  beginning  at  the  bottom  of  page 
12  dated  September  21st,  which  continues  to  page  13 
and  signed  by  George  Cody. 

Mr.  Hackler:    The  whole  day? 

Mr.  Brooks :  I  offer  the  entire  entry  for  the  pur- 
pose previously  stated  of  indicating  that  George 
Cody  had  the  book  on  that  day  and  had  knowledge 
of  the  entries  in  the  book  made  previously,  and  also 
call  attention  to  the  statement,  ''Found  leak  on  Voix 
lease  in  Santa  Fe  Springs, ' '  and  what  he  did  about  it. 

Mr.  Hackler :    Is  that  this 

Mr.  Brooks :  Top  of  page  13,  which  is  a  continua- 
tion of  the  September  21st  entry  of  George  Cody. 

I  offer  the  entry  of  September  22nd,  signed  by 
George  Cody,  appearing  on  Page  13,  in  its  entirety 
for  all  the  reasons  previously  stated,  and  I  make 
particular  reference  to  the  following,  beginning 
about  the  middle  of  the  paragraph,  ' '  Seal  broken  on 
tank  4300. ' '  Another  statement  following  that  short- 
ly, "Wells  running." 

Another  statement  on  the  next  line,  "Most  of 
wells  are  shut  down,"  referring  to  Yorba  Linda. 

Dropping  down  three  lines  the  statement,  "New 
Bradford  well  still  running.  Talked  to  Hopkins,  and 
he  said  they  would  run  them  until  tanks  were  full." 

Dropping  down  two  lines,  the  statement,  "Some 
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wells   are   running   in   Montebello."   There   is   one 
further  reference  two  lines  above  the  last  referred 
to  statement  that  I  would  like  to  call  attention  to, 
and  that  is,  "2013  open  to  field." 

I  offer  the  entry  of  September  23rd,  Page  14, 
signed  by  Redding,  with  particular  reference  to  that 
portion  after  the  time  0550,  "Pearce  No.  1  pumping." 

I  offer  the  entry  of  George  Cody  at  Page  15,  which 
begins  at  the  top  and  ends  with  ''Signed,  George 
Cody,"  with  no  particular  reference  and  for  the 
purposes  previously  stated. 

I  offer  nothing  in  the  documents  beyond  that  en- 
try of  George  Cody  dated  September  23rd.  The  book 
was  not  in  his  possession  after  that  time. 

Trial  Examiner  Scharnikow:  I  have  your  offer, 
then [2525] 

Mr.  Brooks:  I  offer  both  Respondent's  Exhib- 
its  

Trial  Examiner  Scharnikow:    23  and  24. 

Mr.  Brooks:  Is  that  the  typewritten  copies?  I 
want  to  offer  the  typewritten  copies,  with  the  under- 
standing that  the  books  will  be  available  at  any  time 
during  the  trial  for  checking  purposes. 

Trial  Examiner  Scharnikow :  They  are  identified 
and  they  should  be  available,  of  course. 

Mr.  Brooks :    That  is  right. 

^Ir.  Hackler :  Are  the  documents  offered  in  their 
entirety  or  the  indicated  portions? 

Mr.  Brooks :  I  will  only  offer  the  portions  which 
I  have  indicated  to  this  extent:  I  do  not  offer  any 
portion  after  the  reference  I  made  on  each  one,  end- 
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ing  with  the  last  entry  of  George  Cody.  I  am  offering 
the  documents  for  the  limited  purpose  of  indicating 
that  George  Cody  had  knowledge  of  certain  opera- 
tions that  are  indicated  as  going  on  in  the  field,  as 
of  the  dates  up  imtil  the  time  he  left.  Now,  when 
I  limit  the  marked  portions  or  the  referred  to  por- 
tions, that  is  the  material  part,  but  it  may  be  that 
some  sentence  preceding  or  some  sentence  following 
would  be  explanatory. 

Trial  Examiner  Scharnikow:    Necessary  context. 

Mr.  Brooks:    Right. 

Trial  Examiner  Scharnikow:  May  I  ask  you  a 
question,  Mr.  Hackler?  [2526] 

Mr.  Hackler:    Yes. 

Trial  Examiner  Scharnikow:  Have  you  any  ob- 
jections to  the  entries  signed  by  Cody,  or  identified 
as  having  been  written  by  Cody,  where  they  are  hav- 
ing specific  references  to  the  subject  matter  of  Cody's 
writing  ? 

Mr.  Hackler:  Do  I  understand  that  all  of  these 
are  offered  as  knowledge  of  operations  on  the  part 
of  Cody?  I  so  imderstood  the  offer. 

Mr.  Brooks:  That  is  correct,  and  that  operations 
were  proceeding  and  that  he  knew  about  it. 

Mr.  Hackler:  There  is  no  question  in  my  mind 
or  in  anybody's  that  Cody  had  knowledge  of  the 
matters  that  he  entered  in  the  book.  My  objection 
goes  to  the  fact  that  it  is  not  impeaching  of  Cody 
in  any  respect.  He  so  testified  here.  He  had  knowl- 
edge and  made  entries  in  the  book.  Now,  other  than 
this  being  the  best  evidence  of  the  entries  he  made 
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in  connection  with  his  testimony,  if  this  is  offered 
as  impeaching,  for  the  purpose  of  impeaching  Cody, 
then  I  will  object  to  it. 

Trial  Examiner  Scharnikow:  Well,  I  have  no 
difficulty  so  far  as  Cody's  entries  were  substances 
referred  to  in  Cody's  testimony,  as  to  the  admissi- 
bility of  the  exhibits. 

Mr.  Hackler :  I  had  this  in  mind,  Mr.  Examiner, 
something  that  is  received  for  impeaching  purposes 
is  limited  in  its  use  by  the  Trial  Examiner  and  the 
Board  so  far  as  findings  under  the  rules  of  evidence, 
so  that  purpose,  namely,  the  [2527]  truth  or  falsity 
of  the  testimony  of  the  witness  sought  to  be  im- 
peached, and  may  not  be  the  basis  of  affirmative 
findings. 

Mr.  Brooks :  It  is  not  offered  for  the  limited  pur- 
pose  

Trial  Examiner  Scharnikow:  Well,  of  course, 
Cody  testified  there  were  only  two  occasions  where 
he  had  evidence  of  flow,  as  I  remember  it. 

Mr.  Brooks:    That  is  my  recollection. 

Trial  Examiner  Scharnikow:  I  may  be  wrong 
on  it,  but  that  is  my  recollection  of  it,  and  that  he 
made  reports  in  both  cases;  one  case  to  the  dis- 
patcher alone  and  one  case,  I  think,  to  Letson. 

Mr.  Hackler :  Mr.  Examiner,  that  is  the  difficulty 
of  the  exhibit,  even  as  to  the  Cody  entries.  The  great 
majority  of  the  entries  by  Cody  refer  to  wells  pump- 
ing, a  producing  operation,  as  this  witness  explained. 
For  example,  a  number  of  those 
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Trial  Examiner  Scharnikow:  It  may  have  been 
going  into  storage. 

Mr.  Hackler:  May  have  been?  It  was.  All  that 
was  that  the  man  rode  by  and  saw  a  rocking  beam 
and  reported  it,  so  that  I  certainly  don't  want- 
let  me  object  in  this  fashion:  I  object  to  the  recep- 
tion of  any  of  the  matters  not  signed  Cody  for  ob- 
vious reasons,  so-called  imputed  knowledge  of  those 
items  is  too  speculative  and  remote  to  be  of  any 
[2528]  value  here,  and  for  the  further  reason  it  has 
no  bearing,  no  reasonable  relationship  to  Cody's 
testimony. 

AVith  respect  to  the  items  that  bear  Cody's  signa- 
ture, in  so  far  as  those  items  refer  to  wells  pimip- 
ing,  matters  that  are  not  pipe  line  operations,  the 
number  of  them  on  their  face  indicate  they  are  not 
pipe  line  operations,  such  as  the  ones;  '^ Wells  pump^ 
ing,"  and  I  have  other  notes  here. 

I  object  to  it  being  received  as  not  relevant  to 
any  issue  in  the  case,  as  not  bearing  on  anything 
Cody  testified  to  and  having  no  probative  value,  the 
fact  that  Cody  observed  wells  producing  and  so  re- 
ported to  management.  He  at  no  place  testified  that 
the  production  operations  were  at  a  standstill  or 
that  he  only  on  two  occasions  observed  some  produc- 
tion going  on. 

With  respect  to  the  items  that  Cody  reported 
himself,  they  were  pipe  line  operations.  Do  I  under- 
stand they  are  offered  as  affirmative  evidence  and 
not  merely  as  impeaching  testimony? 

Mr.  Brooks:    Let  me  state 
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Mr.  Hackler:  Then  I  will  state  whether  I  object 
or  not. 

Mr.  Brooks :  It  has  been  contended  and  was  done 
so  in  connection  with  the  Cody  case  and  the  entire 
case  that  an  agreement  was  made  at  the  beginning 
of  the  strike  that  the  company  wouldn't  do  any 
operations,  and  that  finally,  about  the  end  of  Sep- 
tember, the  union  revoked  its  passes  because  [2529] 
the  company  had  violated  its  agreement.  Cody  testi- 
fied that  he  continued  to  operate  and  work  and  draw 
his  money  because  there  were  no  operations  going 
on,  and  he  wouldn't  participate,  wasn't  participating 
in  any  operations.  [2530] 

Counsel  argued  that  as  of  the  end  of  September 
the  company  changed  its  policy.  That  word  was 
used,  "policy."  That  the  company  decided  that  it 
would  start  operations  and  it  requested  Mr.  Cody  to 
do  something  that  it  had  agreed  it  would  not  re- 
quest Cody  to  do,  and  that  he  was  therefore  relieved 
of  his  responsibilities  as  a  supervisory  employee, 
and  thus,  any  refusal  to  re-employ  him  was  discrim- 
inatory within  the  meaning  of  the  Act. 

This  shows  what  was  going  on  and  what  Cody 
knew  about  it  insofar  as  these  books  indicate. 

That  is  the  purpose  of  offering  the  information 
contained  in  these  books. 

Trial  Examiner  Scharnikow:  Well,  I  think  I 
have  got  enough  now. 

Mr.  Hackler :  Of  course,  I  think  the  record  speaks 
for  itself  as  to  our  contentions  and  also  as  to  Mr. 
Cody's  testimony. 
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Trial  Examiner  Scharnikow:  I  have  gotten  your 
position  on  this.  I  am  not  going  to  take  Respondent 's 
Exhibits  23  and  24  as  probative  of  the  substance 
of  any  of  the  statements.  I  am  going  to  receive  in 
evidence  Respondent's  Exhibits  23  and  24,  all  of  the 
indicated  references  as  well  as  those  cases  in  which 
the  respondent  simply  pointed  out  either  Cody's 
signature  or  identification  of  an  item  as  having  been 
entered  by  Cody,  as  bearing  on,  first,  the  knowledge 
or  [2531]  possible  knowledge  of  Cody  as  to  pro- 
duction operations,  and  also  as  to  flow  in  the  pipe 
line  system,  and  also  with  reference  to  the  credibility 
of  Cody's  testimony  as  to  that  knowledge,  when  he 
was  on  the  stand. 

I  take  it  that  so  far  as  the  items  not  signed  by 
nor  identified  as  having  been  made  by  Cody  are  con- 
cerned, that  the  exhibits,  upon  consideration  of  all 
of  the  items  and  the  testimony  of  the  present  wit- 
ness Dreyer,  indicate  the  possession  of  the  book, 
either  of  the  books  in  question,  on  the  dates  when 
the  exhibits  indicate  that  Cody  made  entries,  leav- 
ing open  the  question  of  any  possible  ultimate  in- 
ference from  the  fact  of  possession  as  to  knowledge 
by  Cody  of  the  other  entries  not  made  by  him. 

That  is  my  ruling. 

Mr.  Hackler :  So  far  as  the  entries  made  by  other 
people  besides  Cody,  the  ruling  was  they  were  or 
were  not  received? 

Trial  Examiner  Scharnikow:  They  are  received. 
I  am  receiving  all  of  the  identified  portions  of  the 
two  exhibits  for  the  purposes  that  I  have  outlined. 
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Mr.  Hackler:  Including  the  items  made  before 
Cody  returned  to  work? 

Trial  Examiner  Scharnikow:  I  am  not  drawing 
any  inference  from  the  fact  of  demonstrated  posses- 
sion, that  Cody  had  actual  knowledge  of  entries  other 
than  those  made  by  him.  I  am  taking  it  as  showing 
that  he  had  possession,  leaving  open  [2532]  to  ulti- 
mate decision  any  possible  inference  as  to  whether 
on  the  basis  of  that  possession  he  had  knowledge. 

Mr.  Hackler :  I  take  it  that  the  same  applies  with 
reference  to  all  of  the  items  received  by  you,  that 
you  are  leaving  open  the  inferences  to  be  drawn 
from  all  of  the  entries  in  the  respect  which  I  men- 
tioned as  to  what  is  meant  by  pumping  going  on 
or  a  well  operating,  or  words  to  that  effect. 

Trial  Examiner  Scharnikow:    That^s  right. 

Mr.  Hackler:  Which  of  course  will  have  to  be 
elucidated  by  other  evidence,  presumably. 

Trial  Examiner  Scharnikow:  That  is  right.  Of 
course  there  are  entries  in  these  exhibits  which  have 
been  referred  to  and  which  I  am  specifically  receiv- 
ing, which  indicate  that  tanks  were  either  full  or 
nearly  full. 

Now,  the  record  is  still  open  to  explanation  as  to 
whether  or  not  there  were  these  storage  tanks,  if  I 
am  using  the  term  correctly,  or  some  tanks  within 
the  jurisdiction  of  the  pipe  line  department. 

I  am  also  leaving  open  the  question  of  whether 
or  not  Cody,  as  a  pipe  line  man,  what  he  should  have 
assumed,  or  what  he  might  have  reasonably  assumed, 
the  fact  that  the  wells  were   operating   over  the 
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period,  about  which  he  may  be  found  to  have  knowl- 
edge as  to  what  that  meant  in  connection  with  the 
usual  pipe  line  operations  in  taking  the  oil  from 
the  leases.  I  don't  know.  I  don't  know  now.  [2533] 

Mr.  Hackler:  That  leaves  one  class  of  identified 
items  yet  undisposed  of,  it  seems  to  me.  Those  are 
items  of  the  type  of  the  one  on  page  3,  for  example, 
of  J.  R.  Letson. 

Trial  Examiner  Scharnikow:    Which  exhibit? 

Mr.  Hackler:  Of  Respondent's  Exhibit  23,  and 
if  I  am  not  in  error,  there  were  at  least  a  few  others 
of  the  same  type,  namely,  entries  by  other  people 
than  Cody  in  which  they  stated  that  they  performed 
certain  work  themselves.  The  one  I  have  in  mind 
right  now  is  the  one  of  Letson  of  September  5th,  in 
which  he  says,  ''I  gauged  and  took  the  temperatures 
of,"  a  certain  tank.  I  don't  see  conceivably  how  the 
fact  that  some  of  these  fellows  were  willing  to  do 
what  Cody  later  refused  to  do  does,  under  the  cir- 
cumstances mentioned  in  evidence,  have  any  bearing 
on  Cody's  case  if  everyone  went  out  and  did  produc- 
tion work  before  Cody  got  back  from  his  vacation, 
or  even  after  he  did. 

Trial  Examiner  Scharnikow:  I  don't  intend  to 
go  that  deeply  into  the  use  of  the  exhibit. 

Mr.  Hackler:  That  was  the  only  portion  of  that 
day  offered.  Two  weeks  before  Cody  got  back  from 
his  vacation  his  boss,  Letson,  saw  fit  to  gauge  and 
take  the  temperatures  of  the  tank. 

Trial  Examiner  Scharnikow:  So  far  as  that  en- 
try on  page  3  by  Letson,  on  Respondent's  Exhibit 
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23,  is  concerned,  the  clear  materiality  of  the  admis- 
sion of  that  statement  is  in  [2534]  connection  with 
the  knowledge  of  Cody,  as  to  the  possible  knowledge 
of  Cody  as  to  the  substance  of  that  statement,  and 
then  the  secondary  question,  assuming  that  he  did 
know  about  that  statement  in  the  book,  what  the 
significance  of  that  statement  was  to  him.  I  am  not 
going  to  try  to  go  into  that  sort  of  thing. 

Mr.  Hackler:  But  those  sorts  of  statements  are 
received,  the  fact  that  from  time  to  time  the  entries 
would  seem  to  indicate  that  others  than  Cody  per- 
formed work  of  gauging  and  taking  temperatures? 

Trial  Examiner  Scharnikow:    They  are  received. 

Mr.  Hackler:    For  whatever  it  is  worth. 

Trial  Examiner  Scharnikow :    That  is  right. 

(The  documents  heretofore  marked  Respond- 
ent's Exhibits  Nos.  23  and  24  for  identification 
were  received  in  evidence.)  [2535] 

RESPONDENT'S  EXHIBIT  No.  23 

***** 

September  5,  1948 

Drove  to  Signal  Hill  via  Headquarters.  Inspected 
Laboratory  and  station;  all  O.K.  Gauged  and  took 
temperature  of  Tank  5532.  (One  picket). 

(Identified)     J.  R.  Letson 


***** 


September  6,  1948 

Arrived    Yorba    Linda    11:00    a.m.    No    pickets. 
Everything  O.K.  Yarnell  wells  still  pumping.  Rich- 
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field-Consolidated  and  Krug  wells  still  pumping. 
(Signed)     Rogers 

September  6,  1948 

6:30  p.m.    Arrived  Yorba  Linda  Dehydrator  via 

Santa  Ana  and  Orange.  Krug  and  Yarnell  wells  still 

pumping. 

(Signed)     R.  Higbt 
***** 

September  9,  1948 

Krug  Lease  shipping  pump  running. 

Bradford  Lease  shipping  pump  running. 

Producing  wells  producing. 

Drove  to  Terminal  Island.  Removed  seals  from 
Royalty  Service  Company  tanks  for  Standard  Oil. 
Closed  6-inch  gate  on  Royalty  Service  line.  Drove  to 
Los  Alamitos  Headquarters.  Was  relieved  by  Red- 
ding at  12  midnight. 

(Signed)     J.  R.  Letson 
***** 

September  14,  1948 

12 :00  m.    Relieved  Huso  at  Headquarters. 

12:15  a.m.  Checked  locks  on  all  gates  at  Los 
Alamitos  No.  2.  Called  Dispatcher.  Drove  to  Yorba 
Linda.  Checked  all  gates  to  see  that  locks  were  on. 
Checked  pump  at  Buena  Park.  Had  flat  tire  fixed 
in  Buena  Park  at  C.  H.  Owen  &  Sons  Station.  Re- 
turned to  Los  Alamitos  No.  2.  Called  Dispatcher  at 
3 :00  a.m. 

Drove  to  Huntington  Beach.  Laboratory,  booster 
pump  O.K.  Back  to  Los  Alamitos  No.  2.  Circled 
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farm.  Went  to  Norwalk  Station.  Drove  around  to  all 
gates.  Then  to  Santa  Fe  Springs  Laboratory,  back 
to  Los  Alamitos  No.  2,  then  to  Signal  Hill  Laboratory 
and  Station.  Everything  O.K. 
Called  Dispatcher. 
Filled  car  with  gas  at  Tank  118027. 
Relieved  by  Ray  Rogers. 

(Signed)     Geo.  Cody 

September  14,  1948 

11 :00  a.m.    L.  A.  Works  via  10-inch  line.  Checked 

concrete  patch  job  in  alley  off  Pico  in  Long  Beach. 

Job  is  completed.  Delivered  run  tickets  to  Producing 

Department.  Signal  Hill  Station;  several  pickets. 

(Signed)     R.  Rogers 
***** 

September  15,  1948 

12 :00  a.m.  Relieved  Huso  at  Headquarters.  Drove 
around  Los  Alamitos  No.  2  and  checked  all  gates. 
Called  Dispatcher. 

Checked  booster  pump  and  tank  at  Huntington 
Beach;  also  Gangers'  Laboratory. 

Drove  around  Los  Alamitos  No.  2,  then  to  Yorba 
Linda  Station.  Checked  all  gates.  Back  to  Los 
Alamitos  No.  2.  Called  Dispatcher  2:50  a.m. 

Went  to  Norwalk  Tank  Farm.  Checked  all  gates. 
Santa  Fe  Springs  Gangers'  Laboratory  O.K.  Rode 
line  to  Montebello.  Everything  O.K.  Back  to  Los 
Alamitos  No.  2  via  Santa  Fe  Springs  and  Norwalk. 
Called  Dispatcher. 

Filled  car  with  gas  at  Tank  118027. 

Went  to  Signal  Hill.  Checked  Laboratory,  Signal 
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Hill  Station;  also  checked  lease  pumps.  Everything 
seems  O.K. 
Relieved  by  Ray  Rogers. 

(Signed)     Geo.  Cody 
September  15,  1948 

10:45  a.m.  Yorba  Linda  Station,  O.K.  Wells  all 
pumping.  Krug  pump  piunping. 

(Identified)     R.  Rogers 

*  *  *  *  * 

September  18,  1948 

Relieved  Redding  at  Headquarters.  Called  Dis- 
patcher 12:30  a.m. 

Drove  to  Huntington  Beach  via  pipe  line.  Checked 
booster  and  Tank  8010 ;  also  laboratory.  Circled  Los 
Alamitos  No.  2  and  checked  all  gates.  Went  to  Yorba 
Linda  via  lines.  Checked  all  gates  and  lease  pumps. 
Returned  to  Los  Alamitos  No.  2.  Drove  to  Norwalk. 
Checked  gate.  On  to  Santa  Fe  Springs  Laboratory. 
All  the  leases  in  Santa  Fe  Springs  are  pumping  again. 
There  were  two  pickets  at  Production  Headquarters. 
On  to  Montebello.  All  of  these  leases  are  running.  Re- 
turned to  Los  Alamitos  No.  2.  Drove  to  Signal  Hill. 
Checked  Station  gate  and  Laboratory  doors.  Harlow- 
Kent.  Bauman  and  Campbell  leases  are  running 
again.  Two  pickets  at  Plant  5  and  two  pickets  at 
Producing  Headquarters. 

Called  Dispatcher  at  6:30  a.m.  Returned  to  Los 
Alamitos  No.  2.  Filled  up  with  gas  at  Los  Alamitos 
No.  1. 

Relieved  by  Letson. 

(Identified)     Geo.  Cody 
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***** 


September  19,  1948 

Relieved  Redding  at  Headquarters.  Called  Dis- 
patcher 12:50  a.m.  Drove  to  Huntington  Beach  via 
lines.  Booster,  Tank  8010  and  Laboratory  O.K.  Back 
to  Los  Alamitos  No.  2.  Then  to  Yorba  Linda  via  line. 
All  O.K.  Back  to  Los  Alamitos.  Called  Dispatcher 
at  3 :45  a.m. 

Norwalk  via  lines.  Santa  Fe  Springs  Laboratory 
O.K.  Two  pickets  at  the  Producing  Headquarters. 
Everything  O.K.  at  Montebello.  Back  to  Los  Alami- 
tos, then  to  Signal  Hill  Station  and  Laboratory. 
O.K.  Two  pickets  at  Plant  5.  Two  pickets  at  Pro- 
ducing Headquarters.  O'Neil  wells  pumping.  Back 
to  Los  Alamitos  No.  2.  Called  Dispatcher  at  6 :30  a.m. 

Filled  car  with  gas  at  Tank  118019. 

No  pickets  on  Pipe  Line  property. 

Relieved  by  Letson. 

(Signed)     Geo.  Cody 


***** 


September  20,  1948 

Relieved  Huso  at  Headquarters  at  8:00  a.m.  No 
pickets.  Circled  Los  Alamitos  No.  2.  Two  pickets. 
Called  Dispatcher  8:20  a.m.  Drove  to  Signal  Hill. 
No  pickets  at  Laboratory  or  Station.  Ditching  ma- 
chine working  on  28th  Street.  On  to  L.  A.  Works 
to  pick  up  checks  for  Rogers  and  myself. 
(Noted— F.  A.  J.) 
(Identified)     Geo.  Cody 
September  21,  1948 

Left  L.  A.  Works  at  11:00  a.m.  Went  to  Signal 
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Hill.  Ditching  machine  nearly  to  Gundry.  Line  laid 
in  ditch  up  to  the  east  side  of  station  and  they  started 
backfilling.  All  lines  seem  O.K.  No  pickets.  Called 
Dispatcher  at  11:50  a.m. 

No  pickets  at  Los  Alamitos  No.  1.  Circled  Los 
Alamitos  No.  2.  Two  pickets  there.  Went  to  Hunting- 
ton Beach  via  lines.  Booster  and  Tank  8010  O.K. 
Tank  4298,  Columbia  Lease — no  niunbered  seal.  Suc- 
tion closed.  Called  Dispatcher  at  1:30  p.m.  Stopped 
and  talked  to  Letson  by  Elliot  Lease;  as  we  were 
talking  someone  came  up  and  gauged  Elliot  tank.  I 
asked  if  he  knew  who  it  was  and  he  said  ''A  SoCal 
man.  I  guess''.  Left  for  Yorba  Linda.  Krug  pump 
running.  Station  O.K.  Tank  2013  open  to  receive. 
Called  Dispatcher  2:40  p.m.  Followed  lines  back  to 
Los  Alamitos  No.  2.  No  pickets. 

Filled  car  with  gas  at  Tank  118027.  Went  to  Sig- 
nal Hill  via  lines.  No  pickets  at  Los  Alamitos  No.  1. 
Well  down  at  Signal  Hill. 

Relieved  by  Rogers. 

(Signed)     Geo.  Cody 
***** 

September  22,  1948 

0140  a.m.  O.K.  Yorba  Linda  Station  O.K.  Pro- 
ducing quiet.  Talked  with  pumper  who  says  that 
several  wells  were  shut  down  yesterday  a.m. 

0200  a.m.  Rode  lines  back  to  Los  Alamitos  No.  2. 
(Signed)     J.  L.  Redding 

September  22,  1948 
Relieved  Redding  at  8 :00  a.m.  No  pickets,  but  Joe 
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Zeman  came  up  while  we  were  changing  shift.  One 
picket  at  Los  Alamitos  No.  2.  Huso  on  days  at  Sta- 
tion. Called  Dispatcher  at  8:20  a.m.  Picket  had  left 
Los  Alamitos  No.  2.  No  one  at  Los  Alamitos  No.  1 
as  I  went  by  on  way  to  Signal  Hill.  Pickets  and  fore- 
man talking  at  Plant  5-B.  No  pickets  at  station  or 
laboratory.  Ditching  machine  is  just  east  of  Gundry 
Avenue.  On  in  to  L.  A.  Works  via  line.  Exchanged 
book  with  Jones. 

(Signed)     Geo.  Cody 

September  23,  1948 

Filled  up  with  gas  at  L.  A.  Works.  Drove  to 
Huntington  Beach  via  lines.  Went  to  all  leases. 
Didn't  see  any  pickets  anywhere.  Booster,  Tank 
8010  and  Laboratory  O.K.  Called  Dispatcher  at  10 :10 
a.m.  Two  blocks  east  of  Stanton  on  the  south  side 
of  Orangethorpe  the  S.  E.  Con.  Co.  is  tying  in  a  2- 
mch  gas  line — our  line  not  exposed.  On  to  Yorba 
Linda.  Rode  Richfield-Consolidated  lines ;  also  Krug 
line.  Three  leases  running.  No  pickets.  Station  O.K. 
Called  Dispatcher  at  11 :30  a.m.  Went  to  Montebello. 
Everything  there  about  the  same.  Two  pickets  at 
Plant  No.  14.  Rode  lines  back  to  Santa  Fe  Springs. 
Checked  all  lease  pumps.  Found  everything  the  same 
here.  Two  pickets  in  front  of  Producing  Headquar- 
ters. Called  Dispatcher  at  12 :40  p.m.  On  to  Norwalk 
Tank  Farm.  Drove  through  farm  and  around  to  back 
gate.  On  to  Los  Alamitos  No.  2.  Called  Dispatcher 
at  2 :30  p.m.  No  pickets.  On  to  Signal  Hill  via  lines. 
(Identified)     Geo.  Cody 
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September  23,  1948— (Cont'd) 

6:30  p.m.    Los  Alamitos  No.  1.  Started  and  ran 

motors  in  trucks  and  cleaned  out  desk. 

(Identified)     R.  Rogers 
***** 

September  24,  1948 

Relieved  Huso  at  4:00  p.m.  Circled  Los  Alamitos 
No.  2.  Called  the  Dispatcher  at  4:30  p.m.  Huntington 
Beach  Booster,  Tank  8010  and  Laboratory  O.K.  Los 
Alamitos  No.  2  O.K.  Yorba  Linda  Station  and  tanks 
O.K.  Called  Dispatcher  at  6 :30  p.m. 

Buena  Park  pump  O.K. 

Circled  Norwalk  Tank  Farm.  Santa  Fe  Springs 
Laboratory  O.K. 

Two  pickets  in  front  of  Producing  Department 
Headquarters. 

Whittier  Hills  lines  O.K. 

Montebello  seems  O.K. 

No  pickets  at  Plant  14. 

Rode  lines  back  to  Los  Alamitos  No.  2. 

Called  Dispatcher  10:00  p.m. 

Circled  Los  Alamitos  No.  2.  Los  Alamitos  No.  1 
O.K. 

Two  pickets  at  Plant  5. 

Two  pickets  at  Producing  Headquarters. 

Signal  Hill  Station  and  Laboratory  O.  K. 

No  pickets  at  any  of  our  places. 

Called  Dispatcher  at  11:45  p.m. 

Relieved  by  Huso. 

(Signed)     Geo.  Cody 


*  *  *  *  * 
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September  8,  1948 

5 :10  to  6 :00  p.m.  At  Huntington  Beach  Station. 
Pump  O.K.  Bottom  L  on  Tank  8010  is  badly  rusted 
on  southwest  side ;  should  be  cleaned  and  repainted. 
Checked  amount  of  available  salvageable  scrap  steel 
and  pipe.  Rode  line  to  Brown  Lease.  Found  Texas 
Company  wells  pumping. 

8 :00  p.m.  Yorba  Linda  O.K.  Yarnell  wells  pump- 
ing. Union  Oil  Company  Gas  Plant  west  of  Yarnell 
Lease  in  operation. 

(Signed)     R.  Hight 
September  9,  1948 

0430    Huntington    Beach    Gangers'    Laboratory 

okay.  Production  okay.  Pearce  No.  1  pumping,  tank 

okay. 

(Signed)     J.  L.  Redding 
^  *  *  *  * 

September  11,  1948 

0600  Huntington  Beach  Producing  O.K.  Pearce 
No.  1  still  pumping.  Gangers'  station  O.K. 

(Signed)     J.  L.  Redding 

***** 

Sunday,  September  12,  1948 

8:00  a.m.  Relieved  Huso,  Los  Alamitos  No.  1.  No 
pickets. 

8:10  a.m.  Ten  gallons  gasoline  in  car  from  Tank 
027,  Los  Alamitos  No.  2.  No  pickets. 

9 :00  a.m.  Rode  line  to  Huntington  Beach.  Boost- 
ers and  Tank  8010  O.K.  Rode  field  lines.  Pearce, 
Elliot,  Barker,  Brown,  Towers  and  Smyth  wells  still 
pumping. 


National  Labor  Relations  Board  311 

Respondent's  Exhibit  No.  24 — (Continued) 

September  12,  1948— (Cont'd) 

11:00  a.m.    Yorba  Linda  via  line.  Bradford,  Yar- 

nell  and  Krug  wells  pumping.  Pumping  oil  from 

Krug  pump  to  10,000  barrel  tank  at  station. 

(Identified)     R.  Rogers 
*  *  *  *  * 

September  13,  1948 

12  Md.    Relieved  Greo.  Munsell. 

12 :15  a.m.  Drove  around  Los  Alamitos  No.  2  and 
checked  locks  on  gate. 

12:45  a.m.  Checked  gate  at  Norwalk.  All  O.K. 
Drove  to  Santa  Fe  Springs  Laboratory  and  around 
leases  and  called  in  at  1 :30  a.m.  Back  to  Los  Alamitos 
No.  2  via  Norwalk.  Checked  doors  on  Laboratory  at 
Signal  Hill;  also  gates  at  Station.  All  were  locked 
and  O.K.  Called  Dispatcher  at  3 :00  a.m.  Back  to  Los 
Alamitos  No.  2.  Drove  around  Tank  Farm;  left  for 
Huntington  Beach.  Checked  Laboratory,  booster  and 
Tank  8010.  Back  to  Los  Alamitos  No.  2.  Called  in  at 
4:45  a.m. 

Drove  to  Yorba  Linda.  Checked  gates  to  see  that 
they  were  locked.  Back  to  Los  Alamitos  No.  2.  Drove 
around  Tank  Farm;  then  to  Headquarters.  Called 
in  7 :00  a.m.  Filled  up  with  gas.  Relieved  by  Rogers 
at  8:00  a.m. 

Fog  cleared  away  at  about  daylight. 
(Signed)     Geo.  Cody 

*     *     *     *      4t 

September  15,  1948 

0615    Huntington  Beach  Gangers'  Station,  Pro- 
ducing and  Pearce  No.  1  O.K.  Pearce  still  pumping. 
(Signed)     J.  L.  Redding       ***** 
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September  16,  1948 

2:30  p.m.     Santa  Fe  Springs;  covered  lines  and 

leases.  Most  wells  pumping.  General  Petroleum  not 

working  at  Spring  and  Florence.  Holes  still  open 

and  barricaded.  Leak  on  Florence  west  of  Norwalk 

Blvd.   has   been   repaired   by   General   Petroleiun. 

Holes  still  open  and  barricaded. 

(Signed)     R.  Rogers. 
****** 

September  17,  1948 

1:30  a.m.  Completed  inspection  of  Smythe,  Tow- 
ers, Brown  and  Barker  pumps  and  Huntington 
Beach  Laboratory;  all  O.K.  Wells  operating  on 
Volmer-Meyers,  Smythe,  Towers  and  Brown  Leases. 

2 :45  a.m.  Arrived  Yorba  Linda  Station  via  Gold- 
enwest,  Hanson  and  Orangethorpe.  Wells  operating 
on  Richfield  -  Consolidated,  Krug,  Yarnell.  Tank 
10008  is  nearly  full  (oil  within  3-ft.  of  top).  2009 
about  half  full  and  open  to  field.  2008  empty.  Station 
O.K.  Called  Dispatcher. 

(Signed)     R.  Hight 
September  20,  1948 

Changed  books  at  L.  A.  Works.  Gave  Ray  Rogers 
his  check  at  home.  No  pickets  at  Signal  Hill.  Los 
Alamitos  No.  1  O.K.  No  pickets.  Two  pickets  at  Los 
Alamitos  No.  2.  Norwalk  O.K.  No  pickets.  Santa  Fe 
Springs  Laboratory  O.K.  Tanks  1174  and  1175, 
Matern  No.  3  lease,  suction  gates  closed  but  no  nirni- 
bered  seals.  Also  Tank  1146,  Matern  No.  2  and  1166 
Baldwin.  Pumps,  discharge  and  suction  both  closed. 
Two  pickets  at  Producing  Headquarters.  Called  Dis- 
patcher at  11 :15  a.m. 
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Rode  lines  to  Montebello.  Everything  O.K.  Two 
pickets  at  Plant  No.  14. 

Went  to  Yorba  Linda  via  pipe  line.  Saw  Letson 
and  Hopkins  at  Yarnell  Lease.  Yarnell  pump  run- 
ning. Seals  broke  on  Tanks  1217  and  1228.  Suction 
gate  open  on  1217.  Closed  on  Tank  1228.  Stream 
going  into  Tank  10006.  Called  Dispatcher  at  1:20 
p.m. 

No  seals  on  Krug  Tanks  1331,  1233,  1235  and  1236. 
Gate  open  on  Tank  1233.  Producing  Department 
gang  laying  6-inch  waste  water  line. 

No  seal  on  suction  of  Tank  1219,  Richfield-Con- 
solidated  Lease.  All  seals  broke  on  Bradford  Lease, 
Tanks  1223, 1224, 1227  and  1228  and  gates  are  closed. 

Left  for  Huntington  Beach  via  lines.  Buena  Park 
No.  4  O.K.  Well  still  down.  Laboratory,  booster 
pumps  and  Tank  8010  O.K.  Called  Dispatcher  at 
2 :30  p.m.  Drove  back  to  Los  Alamitos  No.  2  via  lines. 
Called  Dispatcher.  He  reported  a  leak  on  the  west 
side  of  Bloomfield  ^  mile  north  of  Union  Oil  Gas 
Plant  in  Santa  Fe  Springs.  This  was  at  3:15.  Leak 
checked.  It  is  on  the  east  side  of  Bloomfield  and  the 
north  side  of  Flagon  Street  right  on  the  curve  in 
front  of  the  Union  Oil  Company  Gas  Plant.  Union 
Oil  gang  is  digging  it  out  and  said  they  would  clamp 
it.  It  is  wet  oil. 

Filled  car  with  gas  at  Tank  118027.  No  pickets. 

Relieved  by  Redding. 

(Signed)     Geo.  Cody 
September  20,  1948 

0630    Production  quiet.  No  pickets.  Pearce  No. 
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1  pumping.  Riding  lines  back  to  Los  Alamitos  No.  2. 
Drove  aromid  inside  farm.  All  O.K. 

(Identified)     J.  L.  Redding 

***** 

September  21,  1948 

Relieved  Huso  at  Headquarters.  Two  pickets  on 
duty.  Circled  Los  Alamitos  No.  2.  Two  pickets.  Called 
Dispatcher  at  8 :20  a.m.  As  I  left  Los  Alamitos  No.  2 
two  more  pickets  showed  up.  Drove  to  Santa  Fe 
Springs  via  Norwalk  Tank  Farm.  No  pickets.  Found 
leak  on  Foix  Lease  in  Santa  Fe  Springs.  Reported 
it  to  Carter,  Producing  Foreman,  and  he  said  "let 
it  leak'\  There  were  four  guards  at  his  house  when 

1  drove  up.  I  asked  them  where  they  were  from  and 
they  said  *'a  concern  in  Los  Angeles".  Large  picket 
line  forming  around  Producing  Department  Field 
Office.  Several  pickets  at  L.  A.  Works.  Changed 
book  with  Jones  10 :00  a.m. 

(Signed)     Geo.  Cody 
September  22,  1948 

Left  L.  A.  Works  at  9:15  a.m.  Had  car  serviced 
at  Jay's  Station.  Back  to  Signal  Hill.  Two  pickets 
in  front  of  Producing  Headquarters.  Two  pickets  at 
5-B.  Called  Dispatcher.  Drove  to  Los  Alamitos  No. 

2  via  lines.  All  wells  shut  down  on  Signal  Hill.  No 
pickets  at  Los  Alamitos  No.  2.  Three  at  Los  Alamitos 
No.  2.  One,  Frank  Whitten,  asked  if  he  could  take 
his  vacation.  I  told  him  I  would  find  out.  Huntington 
Beach  via  lines,  booster  Tank  8010  and  Laboratory. 
Seal  broken  on  Tank  4300.  No  pickets.  Wells  all  run- 
ning. Called  Dispatcher  at  11 :40  a.m.  Left  for  Yorba 
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Linda.  Most  of  the  wells  are  shut  down.  Talked  to 
Pumper  and  he  said  about  eight  or  nine  pickets  were 
here  this  morning  and  the  Producing  Department 
gave  orders  to  shut  the  well  down.  Went  around 
field.  New  Bradford  well  still  running.  Talked  to 
Hopkins  and  he  said  they  would  run  them  until 
tanks  were  full.  Station  locked  O.K. — 2013  open  to 
field.  All  tanks  are  full,  the  Producing  Pumper  told 
me.  Called  Dispatcher  at  12:30  and  left  for  Monte- 
bello  and  Whittier  Hills.  Some  w^ells  are  rmining  in 
Montebello.  Two  pickets  at  Plant  14.  Rode  lines 
back  to  Santa  Fe  Springs.  All  leases  shut  down.  One 
picket  at  Plant  9.  Leak  has  not  been  fixed  at  Foix, 
but  leak  has  stopped,  due  to  shutting  down  wells. 

Called  Dispatcher  at  2:00  p.m.  Went  to  Norwalk. 
O.K.  On  to  Los  Alamitos  No.  2.  No  pickets  at  Los 
Alamitos  No.  1  or  No.  2.  On  to  Signal  Hill.  Bush 
Oil  Co.  well  blowing  water  to  top  of  rig.  Fireman 
and  Police  are  there,  about  %  block  southwest  of 
Ellis  Lease. 

Called  Dispatcher  3 :45  p.m. 

Relieved  by  Rogers. 

(Signed)     Geo.  Cody 
***** 

September  23,  1948 

0550  Station  O.K.  Called  Dispatcher.  Production 
quiet.  Pearce  No.  1  piunping.  Gangers'  Laboratory 
locked.  Stopped  to  eat. 

(Signed)     J.  L.  Redding 

Relieved  Redding. 

No  pickets  at  Los  Alamitos  No.  1  or  Los  Alamitos 
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No.  2.  Signal  Hill  Laboratory  and  Station  O.K.  No 
pickets.  Two  pickets  at  Plant  5.  On.  Ditching  ma- 
chine about  halfway  between  Gundry  and  Walnut. 
Backfilled  up  to  the  west  side  of  Gundry.  Went  to 
L.  A.  Works  to  change  books.  Several  pickets  and 
police  in  front  of  refinery  gate. 

(Signed)     Geo.  Cody 


Q.  (By  Mr.  Brooks) :  Mr.  Dreyer,  I  would  like 
to  direct  your  attention  now  to  September  28,  1948, 
and  ask  you  if  you  had  a  conversation  that  day  with 
Mr.  Cody?  A.     I  did. 

Q.    Where  did  it  occur? 

A.    In  Mr.  Jones'  office,  at  the  L.  A.  Works. 

Q.    Who  was  present? 

A.    Mr.  Jones,  Cody,  and  myself. 

Q.  How  did  you  happen  to  be  present  at  that 
time  with  the  other  two  ? 

A.  It  was  just  about  noontime.  I  was  leaving  my 
office  and  I  was  in  the  hall.  As  I  passed  the  door 
to  Mr.  Jones'  office  I  saw  Mr.  Cody  in  there  and  I 
went  in. 

Q.  Will  you  teU  us  what  happened  at  that  time 
and  what  was  said  by  whom,  as  best  you  can  now 
remember? 

A.  The  part  of  that  conversation  that  I  recall 
was  a  discussion  with  Mr.  Cody  in  regard  to  gauging. 

Q.  Will  you  tell  us  how  this  conversation  started, 
or  who  opened  it,  and  what  was  said? 

Mr.  Hackler:    May  that  answer  be  stricken? 

Mr.  Brooks :    It  may  be  stricken. 
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Trial  Examiner  Scharnikow:  That  may  be 
stricken.  [2554] 

The  Witness:  The  conversation  had  to  do  first 
with  an  injury  to  Mr.  Cody's  shoulder. 

Q.  (By  Mr.  Brooks)  :  May  I  interrupt  you  again, 
Mr.  Dreyer.  You  haven't  been  around  here  while  this 
hearing  has  been  going  on,  but  we  must  have  your 
best  recollection  of  the  substance  at  least  of  what 
was  said,  rather  than  conclusions.  It  is  a  little  tech- 
nicality. Would  you  mind  telling  us  now  as  best 
you  can  the  substance  of  what  was  said  and  by  whom  ? 
Of  course,  if  you  can  give  the  exact  words,  of  course 
that  is  what  we  want. 

A.  My  best  recollection  is  that  when  I  entered 
the  room  I  asked  Mr.  Cody  how  his  shoulder  was. 
He  replied  to  the  effect  that  he  was  able  to  work, 
that  his  shoulder  was  not  in  any  condition  that  would 
prevent  him  from  working. 

Q.  Why  did  you  make  inquiry  about  his  shoulder  ? 
Had  something  happened? 

A.  He  had  been  in  an  automobile  accident  a  few 
days  previously. 

Q.  Had  he  not  been  working  immediately  pre- 
ceding this  conversation,  if  you  know? 

A.  No,  sir.  Mr.  Cody  had  not  worked.  It  had  been 
his  regular  days  off  for,  I  think,  three  days  immedi- 
ately preceding  this  conversation. 

Q.  Very  well.  Now,  after  this  opening  of  the  con- 
versation wherein  you  inquired  and  he  responded 
with  respect  to  his  [2555]  shoulder,  w^hat  happened? 
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A.  I  instructed  Mr.  Cody  to  go  to  the  Yorba 
Linda  station. 

Q.  Will  you  tell  us  as  best  you  can  what  you 
said? 

A.  I  said,  ''George,  I  want  you  to  go  to  the  Yorba 
Linda  station  and  gauge,  sample,  take  temperatures 
on  the  tanks.  We  need  the  information  for  the  first 
of  the  month  reports, ' '  meaning  by  that  our  October 
1st  reports. 

I  said,  "We  have  been  advised  that  there  are  no 
pickets  at  the  station.  There  may  be  some  from  time 
to  time.  If  there  are,  select  any  time  between  now 
and  the  1st  of  October  to  do  the  work.  Don't  get  into 
any  argument  with  the  pickets  if  there  are  any  there, 
but  back  off.  We  don't  want  it  that  bad.'^ 

Mr.  Cody  said  that  he  could  not  do  it,  or  would 
not  do  it. 

I  instructed  him  a  second  time  to  do  the  work  and 
he  again  refused.  So  then  I  told  him  there  was  only 
one  thing  left  for  me  to  do,  and  that  was  to  make 
out  his  final  pay  order,  and  then  I  left  the  room. 

Q.  How  long  were  you  in  there  with  Mr.  Cody 
and  Mr.  Jones? 

A.     Oh,  possibly  ten  minutes. 

Q.  Do  you  remember  anything  else  that  was  said 
by  you  or  by  Mr.  Cody  or  by  Mr.  Jones  while  you 
were  there  ? 

A.  No,  sir,  nothing  other  than  I  have  already 
stated. 

Q.  Did  you  at  that  time  tell  Mr.  Cody  to  prepare 
the  [2556]  station  to  operate? 
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A.     I  did  not. 

Q.  Did  Mr.  Jones  say  anything  while  you  were 
in  there  that  you  remember?  A.    No,  sir. 

Q.  Describe  the  monthly  reports  you  made  refer- 
ence to. 

A.  As  of  the  first  of  each  month  complete  inven- 
tory reports  were  prepared,  showing  all  of  the  oil 
stocks  in  all  of  the  tanks.  These  are  tabulation  re- 
ports, two  of  them  particularly,  one  known  as  tank- 
age and  stock  report,  and  the  other  one  showing 
the  siunmary  of  the  oil  on  hand,  which  is  called  the 
trial  balance. 

*     *     ^     *     ¥t 

Q.  Well,  what  else,  now,  was  said  that  you  have 
not  told  us  about? 

A.  It  comes  back  to  me  that  when  Mr.  Cody  re- 
fused to  do  the  gauging  and  sampling  work  that 
I  had  instructed  him  to  do  at  the  Yorba  Linda  tanks, 
I  told  him  that  he  w^ould  have  to  decide  whether  he 
was  going  to  be  on  our  team  or  not. 

Mr.  Cody  then  replied,  "Can't  I  be  on  a  team  of 
my  own?" 

And  I  said,  "No,  there  are  only  two  teams  in  this 
game." 

Q.  Was  there  anything  else  said  that  you  now 
recall? 

A.    No,  I  don't  recall  anything  now. 

Q.  Did  you  leave  the  room  first  of  those  three, 
Mr.  Dreyer?  A.    I  did. 

Q.  What  did  you  do,  now,  after  you  left  the 
room? 
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A.  I  went  back  to  my  office  and  instructed  the 
secretary  to  make  out  a  final  pay  order  for  George 
Cody. 

Q.  When  did  you  next  see  Mr.  Cody,  if  you  re- 
member ? 

A.  I  don't  remember  seeing  him  again  until  the 
8th  of  November,  1948. 

Q.  Did  you  see  him  at  that  time  by  any  previous 
arrangement?  A.    Yes.    [2558] 

Q.     How  was  it  made? 

A.  Mr.  0  'Connor  called  me  on  the  telephone  and 
asked  me  if  I  would  have  any  objection  to  seeing 
Cody.  I  told  him  no,  and  an  arrangement  was  made 
for  a  meeting  with  Cody.  That  was  done  a  day  or 
two  previous  to  November  the  8th. 

Q.    Where  did  you  see  him  on  the  8th? 

A.    In  my  office. 

Q.    Who  was  present? 

A.    Mr.  F.  A.  Jones,  Cody,  and  myself. 

Q.  Well,  will  you  tell  us  as  best  you  can  re- 
member at  the  present  time  what  was  said  in  that 
conversation,  and  again  try  your  best  to  tell  us  the 
substance  of  what  was  said  by  each  person. 

A.  First,  Mr.  Jones  did  very  little  of  the  talking. 
Cod}^  and  myself  carried  on  the  conversation  prin- 
cipally. Cody  told  me  that  he  would  like  to  have 
his  job  back  as  assistant  foreman — assistant  district 
foreman.  We  discussed  the  reasons  for  his  being 
dismissed 

Mr.  Hackler:    I  move  the  answer  be  stricken. 

Mr.  Brooks:    That  may  be  stricken. 
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Trial  Examiner  Scharnikow:    So  ordered. 

Q.  (By  Mr.  Brooks) :  You  tell  us  what  was  said, 
Mr.  Dreyer.  Just  tell  us  as  best  you  can  the  sub- 
stance of  what  you  said  and  what  he  said. 

A.     I  was  trying  to  get  it  in  some  sort  of  order. 

Mr.  Hackler:  We  want  it  in  the  order  of  the  con- 
versation. You  understand  that?  We  want  it  in  the 
order  of  the  conversation  as  you  recall  it. 

The  Witness:  That  is  what  I  was  trying  to  do. 
Mr.  Cody  told  me  that  he  had  refused  to  perform 
the  work  assigned  on  September  the  28th  because 
he  was  afraid  that  if  he  did,  his  home  or  his  person 
or  his  family  would  be  injured,  that  his  condition 
or  circumstances  were  different  than  other  em- 
ployees, because  of  the  particular  activities  he  had 
taken  in  committee  work. 

I  told  hun  that  that  was  not  sufficient  reason  for 
refusing  to  do  the  work.  Mr.  Cody  told  me  in  the 
conversation  that  Mr.  O'Connor  had  sent  for  him, 
that  he  had  not  asked  to  see  Mr.  O'Connor.  Mr.  Cody 
told  me  that  during  the  conversations  with  Mr. 
O'Connor,  that  Mr.  O'Connor  had  told  him  that  had 
he,  meaning  Mr.  O'Connor,  been  in  my  place,  he 
would  have  granted  Cody  a  leave  of  absence. 

I  told  Cody  that  during  the  strike  period  all  avail- 
able men,  particularly  supervisors,  were  needed  and 
that  we  could  not  grant  any  leaves  of  absence  or  any 
vacations  during  that  period. 

At  the  end  of  the  conversation  or  toward  the  end 
of  the  conversation  I  told  Mr.  Cody  I  would  consider 


322  The  Texas  Company  vs. 

(Testimony  of  Elmer  L.  Dreyer.) 
his  request  for  reinstatement  and  that  I  would  ad- 
vise him  at  a  later  date.  [2560] 

Q.  (By  Mr.  Brooks)  :  Do  you  remember  anything 
else  now  that  was  said  ? 

A.     Mr.  Cody  referred  to  his- 

Q.     Tell  us  what  was  said. 

A.  Mr.  Cody  said  that  in  view  of  his  21  years' 
service  and  experience  and  training  that  he  had — 
well,  that  those  were  points  in  favor,  that  should 
be  given  favorable  consideration  to  his  reinstate- 
ment. 

Q.  I  believe  you  testified  you  told  Cody  you 
would  think  it  over ;  is  that  right  ? 

A.     Or  words  to  that  effect. 

Q.    That  you  would  call  him  ?  A.    I  did. 

Q.    Did  you  call  him?  A.    I  did. 

Q.  How  long  afterwards,  what  date,  if  you  re- 
member ? 

A.    It  was  on  the  11th  of  November,  1948. 

Q.    This  was  a  telephone  call? 

A.    This  was  a  telephone  call  from  me  to  Cody. 

Q.  What  was  said  in  that  telephone  conversa- 
tion? 

A.  I  told  Cody  that  I  had  carefully  considered 
his  request  for  reinstatement  and  that  I  could  not 
reinstate  him.  I  told  him  that  I  wished  him  luck 
in  finding  work  some  place  else.  He  thanked  me  and 
that  was  the  end  of  the  conversation. 

Q.    When  did  you  next  see  George  Cody?  [2561] 

A.     I  think  it  was  on  November  16,  1948. 
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Q.  Did  you  see  him  at  that  time  by  pre-arrange- 
ment?  A.    Yes,  sir. 

Q.    What  was  that  pre-arrangement  ? 

A.  Mr.  Cody  phoned  me  on  the  afternoon  of 
November  15th  and  asked  to  see  me  that  afternoon. 
I  was  unable  to  see  him  at  that  time  and  made  a 
tentative  appointment  for  the  morning  of  the  16th, 
asked  him  to  phone  me  on  the  morning  of  the  16th 
to  confirm  that  appointment.  He  did. 

Q.    Where  did  you  see  him  on  the  16th  ? 

A.     In  my  office. 

Q.     Who  was  present? 

A.     Mr.  F.  A.  Jones,  Cody,  and  myself. 

Q.  Will  you  relate  to  us  now,  Mr.  Dreyer,  as 
best  you  can,  what  was  said  by  whom  in  that  con- 
versation ? 

A.  In  this  conversation  Mr.  Cody  told  me  that 
when  I  phoned  him  on  November  11th  that  was  the 
first  time  he  realized  that  he  had  made  a  serious 
mistake  in  not  performing  the  work  on  September 
28th,  the  work  I  had  instructed  him  to  do. 

He  asked  me  at  that  time  if  there  was  any  work 
for  him  in  the  pipe  line  division,  even  in  a  classified 
occupation.  I  think  he  used  the  words  ^'even  in  the 
gang." 

I  told  him  again  that  I  would  consider  his  request 
and  advise  him  later  as  to  my  decision. 

During  this  meeting  Cody  also  stated  that  he 
wanted  to  [2562]  preserve  his  21  years'  service 
record. 
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Mr.  Hackler:  That  is  objected  to  and  I  move 
it  be  stricken. 

Mr.  Brooks:    Can't  he  state  what  the  man  said? 

Mr.  Hackler:    I  have  been  rather  patient. 

Trial  Examiner  Scharnikow:  Not  responsive? 

Mr.  Hackler:  Not  responsive,  purely  voluntary, 
not  in  the  context.  I  haven't  objected  thus  far  to 
this  witness  rambling. 

Mr.  Brooks:    I  asked  him  what  he  said. 

Mr.  Hackler:  What  he  remembers  Cody  saying. 
We  don't  have  a  conversation  in  any  form 

Trial  Examiner  Scharnikow :  I  think  you  are  en- 
titled to  that.  However,  I  will  not  strike  the  answer. 
I  think  you  should  have  the  witness  tell  us 

Mr.  Brooks :  Is  this  an  instruction  ?  Am  I  to  pin-, 
point  these  conversations  and  bring  them  out?  I  did 
that  with  one  witness  and  it  was  objected  to  strenu- 
ously. I  asked  the  man  to  tell  us  what  was  said.  He 
told  it  in  narrative  form,  I  admit. 

Trial  Examiner  Scharnikow:  That  is  true.  Let 
us  find  out  definitely,  in  view  of  the  length  of  the 
answer,  whether  this  is  in  the  order  these  things 
happened,  so  far  as  the  witness  now  recalls.  I  will 
not  strike  any  part  of  the  answer,  however.  [2563] 

Q.  (By  Mr.  Brooks)  :  Mr.  Dreyer,  you  have  tes- 
tified that  at  this  time  Mr.  Cody  asked  whether  there 
was  a  vacancy  in  the  pipe  line  division  in  a  classified 
position,  is  that  right? 

A.  He  asked  me  if  he  could  be  employed  in  a 
classified  division. 

Q.    You  have  also  stated  that  he  said 
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Mr.  Hackler:  Just  a  moment.  It  is  obvious  this 
is  going  to  be  leading.  There  is  no  reason  why  this 
witness  can't  relate  a  conversation  as  others  did.  I 
will  refer  you  to  the  record  when  our  boys  were 
testifying  to  conversations.  This  is  a  crucial  matter 
and  everyone  knows  it. 

Trial  Examiner  Scharnikow:  Let's  find  out  the 
order  in  which  these  things  were  said. 

Q,  (By  Mr.  Brooks) ;  Mr.  Dreyer,  would  you 
tell  us  the  order  in  which  these  conversations  oc- 
curred, as  best  you  can? 

A.  I  don't  know  at  this  stage  the  order  in  which 
the  conversations  occurred. 

Q.  Tell  us  what  was  said  in  response  to  what, 
as  best  you  can  recall. 

A.  During  the  conversation  Mr.  Cody  said  to 
me  that  he  was  over  40  years  old;  that  it  was  dif- 
ficult to  find  work  any  place  else;  that  he  wanted 
the  job  back  with  The  Texas  Company;  that  he 
wanted  to  preserve  his  21  years'  service  record. 

Q.  What,  if  anything,  did  you  say  in  response 
to  that? 

A.  I  told  Mr.  Cody  that  I  would  consider  his  re- 
quest and  advise  him — I  told  him  at  that  meeting 
that  if  I  gave  him  the  answer  then  and  there,  the 
answer  would  be  no,  but  that  I  would  consider  the 
request  and  advise  at  a  later  date  as  to  my  decision. 

Mr.  Cody  said,  ''Then,  please  don't  answer  me 
now. ' ' 

That  was  about  the  end  of  the  meeting. 

Q.    When  did  you  next  talk  to  Cody? 
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A.  Some  three  or  four  days  later.  I  think  about 
the  19th  of  November. 

Q.     How  did  you  talk  to  him  at  that  time? 

A.     I  called  him  at  his  home  on  the  telephone. 

Q.  What  was  said  at  that  time  by  you  and  by 
Cody? 

A.  I  told  Cody  that  my  decision  was  that  he 
could  not  be  reinstated  in  any  position,  and  I  told 
him  that  I  hoped  he  would  have  good  luck  in  finding 
work  some  place  else.  He  thanked  me. 

Q.  Is  that  all  that  was  said  in  that  phone  con- 
versation ? 

A.     That  is  all  that  I  recall. 

Q.  Do  you  remember  when  you  saw  Cody  next, 
to  talk  with  him,  or  see  him  at  all? 

A.     I  saw  him  again  on  February  1,  1949. 

Q.  Did  you  talk  with  him  by  phone  before  Feb- 
ruary 1st  and  after  this  phone  call  in  November? 

A.    Yes,  I  talked  to  him  in  January  of  '49. 

Q.     By  telephone?  A.    By  telephone. 

Q.     Did  he  call  you  or  did  you  call  him? 

A.     He  called  me. 

Mr.  Brooks:  May  we  take  time  out  at  this  time 
to  ^et  these  exhibits  straightened  out  ?  The  photostats 
have  now  returned  and  I  want  to  get  them  into  the 
hands  of  the  reporter. 

Trial  Examiner  Scharnikow :  Very  well.  We  will 
recess  for  10  minutes. 

(Short  recess  taken.) 

Trial  Examiner  Scharnikow:    On  the  record. 
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Q.  (By  Mr.  Brooks)  :  I  believe,  Mr.  Dreyer,  that 
before  the  recess  you  testified  about  a  telephone  con- 
versation from  Cody  to  you.  Is  that  correct? 

A.     That  is  correct. 

Q.  Let's  see,  I  believe  you  said  that  was  January, 
in  January. 

A.  Yes,  sir.  He  called  me  about  the  middle  of 
January. 

Q.  What  was  that  conversation  as  you  now  re- 
member it  ? 

A.  Cody  asked  for  an  appointment  to  see  me.  I 
made  an  appointment  to  see  him  that  same  day,  and 
that  was  the  end  of  that  particular  conversation 
with  me. 

Q.    Did  you  see  him  that  day? 

A.     No,  I  did  not.  [2566] 

Q.     Did  you  talk  to  him  again? 

A.     Not  on  that  day,  no,  I  did  not. 

Q.    Was  the  appointment  canceled? 

A.     The  appointment  was  canceled. 

Q.     How? 

A.  My  secretary  reported  to  me  that  in  my  tem- 
porary absence  from  the  office,  Cody  had  phoned 
and  said  that  he  had  received  another  phone  call, 
that  he  would  not  be  able  to  keep  the  appointment, 
and  that  he  would  get  in  touch  with  me  later. 

Q.    Did  he?  A.     He  did. 

Q.    When?  A.    On  the  1st  of  February. 

Q.    How? 

A.    He  phoned  me  at  my  office. 

Q.    What  was  said? 
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A.  He  asked  if  he  could  come  over  to  see  me,  and 
I  made  an  appointment  with  him  to  see  him  that 
same  afternoon.  I  told  him  to  come  over  that  same 
afternoon. 

Q.     Did  he  come  over  that  afternoon? 

A.    He  did. 

Q.    Did  you  have  a  conversation  with  him'? 

A.    I  did. 

Q.  Was  anyone  present  other  than  you  and 
Cody?  [2567]  A.    Mr.  F.  A.  Jones. 

Q.     What  was  that  conversation,  Mr.  Dreyer? 

A.  Cody  again  asked  for  reemplojmient  in  the 
pipe  line  division. 

Q.     Mr.  Dreyer,  will  you  tell  us  what  was  said  ? 

A.  Mr.  Cody  said,  ''Is  there  any  job  available  for 
me  in  the  pipe  line  division?" 

I  told  him  that  the  matter  had  been  fully  consid- 
ered, that  there  was  no  job  for  him  in  the  pipe  line 
division. 

He  asked  me  my  ruling  was  final,  and  I  told  him 
that  it  was,  and  that  my  authority  was  final. 

Cody  asked  me  if  I  had  the  final  say-so  in  the  mat- 
ter and  I  told  him  yes,  that  I  did. 

Mr.  Cody,  as  he  left  the  room,  he  stopped  in  the 
doorway  and  turned  and  said  that  he  had  done  every- 
thing possible  to  convince  me  to  put  him  back  to 
work,  but  that  he  would  not  give  up  trying  to  get  his 
job  back  to  preserve  his  21-years  service  record. 

Mr.  Hackler :  Will  you  read  the  last  answer  back, 
please  ? 

(The  answer  was  read.) 
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Q.     (By  Mr.  Brooks)  :     Did  you  make  any  re- 

sj)onse  to  that  ? 

A.     Not  that  I  recall. 

Q.  Was  there  anything  else  said  in  that  February 
1st  conference  which  you  now  recall  which  you  have 
not  told  us? 

A.  There  Avere  other  things  said,  but  I  don't  re- 
call them  [2568]  here  now. 

Q.  You  can  recall  nothing  else  at  the  present  mo- 
ment that  was  said  in  that  conversation  ? 

A.  I  have  been  thinking  during  the  interval  and  it 
conies  back  to  me  that  Cody  said,  '^Is  there  any 
chance  for  a  job  in  any  other  department  of  the  com- 
pany?" 

I  told  him  that  my  authority  was  limited  to  the  pipe 
line  department  and  that  I  had  nothing  to  say  about 
any  of  the  other  departments  or  divisions  of  the  com- 
pany. 

Q.     Do  3^ou  recall  anything  more  now? 

A.     No,  sir,  I  don't,  not  right  now. 

Q.  I  want  to  ask  you,  Mr.  Dreyer,  if  it  refreshes 
your  recollection  if  I  inquire  whether  or  not  an}i:hing 
was  said  about  the  nature  of  the  offense  on  September 
28th.  at  this  conversation,  the  nature,  or  the  severity, 
or  the  gravity  of  the  offense. 

Mr.  Hackler :  It  is  a  leading  question  for  the  pur- 
pose of  refreshing  the  witness'  recollection? 

Mr.  Brooks :    That  is  right. 

The  Witness :  At  one  of  the  conversations,  and  I 
think  it  was  the  February  1st  conversation,  Mr.  Cody 
stated  that  other  employees  had  from  time  to  time 
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committeed  offenses  for  which  they  had  been  pena- 
lized, such,  for  example,  as  by  a  layoff  without  pay, 
but  that  in  his  case  he  had  been  discharged  and  not 
penalized.  [2569] 

He  stated  that  he  thought  that  this  penalty  was 
unusually  severe. 

I  told  him  that  in  considering  his  case  I  had  taken 
into  account  the  fact  that  I  thought  his  refusal  to 
work  was  premeditated,  that  it  wasn't  anything  done 
on  the  spur  of  the  moment. 

I  referred  back  to  our  conversation  of  November 
8th,  which  it  now  comes  back  to  me  that  in  that  con- 
versation I  had  asked  Cody  if  he  would  go  into  Plant 
5  at  which  I  thought  there  were  picket  lines.  [2570] 

Cody  on  November  the  8th  said  no,  that  he  would 
not  pass  through  the  picket  lines,  that  I  should  ask 
somebody  else  to  do  that. 

Mr.  Hackler :  I  move  that  this  answer  be  stricken, 
Mr.  Examiner.  What  we  have  here  is  a  garbled  ver- 
sion of  two  conversations. 

Mr.  Brooks:    He  has  identified  them. 

Mr.  Hackler :  The  question  is  what  the  man  said. 
He  says  now,  '*I  recall  something  I  said  back  in  an 
earlier  conversation." 

Trial  Examiner  Scharnikow:  It  makes  it  very 
difficult  for  counsel  to  follow  it. 

Mr.  Hackler:  His  memory  was  completely  ex- 
hausted as  to  the  other.  He  could  have  been  properly 
refreshed  if  refreshment  he  needed  as  to  the  other. 

Trial  Examiner  Scharnikow:    I  certainly  am  not 
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going  to  stop  the  witness  from  testifying  to  anything 

that  is  material,  Mr.  Hackler. 

Mr.  Hackler :  I  don't  expect  you  to,  but  we  are  up 
here  in  February  now  and  get  a  long,  rambling  ac- 
count of  something  he  thinks  he  said  in  an  earlier 
conversation. 

Trial  Examiner  Scharnikow:  He  didn't  say  he 
thinks.  He  is  now  testifying  directly. 

Mr.  Hackler :  Then  he  switches  over  to  an  incident 
that  happened  back  in  November.  I  move  the  answer 
be  stricken  and  [2571]  we  start  fresh  on  what  the  wit- 
ness knows  about  this  conversation. 

Trial  Examiner  Scharnikow:  No,  I  won't  strike 
it.  I  think  the  answer  is  clear.  There  is  no  question 
about  its  being  material. 

Mr.  Hackler:    Let's  have  that  answer  read. 

(The  record  was  read.) 

Trial  Examiner  Scharnikow:  I  will  deny  your 
motion  to  strike. 

Mr.  Hackler:  You  understand  the  motion  is  di- 
rected to  the  last  portion  of  that  answer  with  ref- 
erence to  the  passing  through  the  picket  line  proposi- 
tion and  not  to  the  first  part  which  appeared  to  be 
at  least  a  statement  of  what  took  place  in  this  con- 
versation. 

Trial  Examiner  Scharnikow:  Yes,  the  last  part 
of  that  answer. 

Mr.  Hackler :  Of  course,  none  of  it  is  responsive 
to  the  question,  which  was,  ''Does  this  refresh  your 
recollection?" 


332  The  Texas  Company  vs. 

(Testimony  of  Elmer  L.  Dreyer.) 

Trial  Examiner  Scharnikow :  I  will  deny  the  mo- 
tion to  strike. 

Q.  (By  Mr.  Brooks)  :  Mr.  Dreyer,  you  heard  the 
answer  read  back.  Have  you  now  exhausted  your 
recollection  regarding  what  was  said  on  that  sub- 
ject at  this  conversation  of  February  1st? 

A.  In  the  February  1st  conversation  I  referred 
and  told  [2572]  Cody  that  on  November  the  8th  he 
had  stated  at  that  time  he  would  not  as  of  Novem- 
ber the  8th  pass  through  a  picket  line. 

Q.     Did  he  respond  to  that? 

A.  He  made  no  answer  to  that  on  February  the 
1st,  no. 

Q.  What  else  did  you  say,  if  anything,  in  that 
connection  ? 

A.    I  told  him  in  that  connection  that  having 

refused  to  do  the  work  on  September  the  28th  and 

apparently  being  of  the  same  mind  on  November 

the  8th,  that  that  made  his  offense  different,  more 

severe  than  the  cases  he  had  referred  to  as  suffering 

only  penalties  rather  than  being  discharged.  [2573] 
*  *  *  *  * 

Cross-Examination 
(By  Mr.  Hackler)  :  Mr.  Dreyer,  referring  to  page 
1  of  Respondent's  Exhibit  24,  which  is  your  log  for 
September  9,  1948,  Mr.  Brooks  directed  your  atten- 
tion to  an  item  recorded  in  that  log  by  J.  L.  Redding, 
which  reads  ''Pearce  No.  1  pumping,  tank  O.K." 
From  that  item  can  you  tell  where  that  oil  was  going 
that  was  being  piunped? 
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A.     Yes,  I  think [2650] 

*  *  *  *  * 

Q.  Then  Mr.  Brooks  invited  your  attention  to 
the  facts  on  page  5  of  the  same  exhibit,  down  at  the 
bottom,  in  an  item  signed  by  Rogers,  at  9 :00  o  'clock 
a.m.,  of  September  12th,  that  the  Pearce  and  some 
other  named  wells  were  still  pmnping.  A.    Yes. 

Q.    You  note  that  ?  A.    I  see  that. 

Q.  Then,  in  the  same  exhibit,  on  page  7,  he  in- 
vited your  attention  to  an  item  of  September  15th, 
at  the  bottom  of  the  page,  under  the  time  0615,  where 
it  says ' '  Pearce  still  pumping. "  A.     I  find  that. 

Q.  You  find  an  item  on  page  11  to  which  your 
attention  was  invited  on  the  report  of  Mr.  Redding, 
again,  for  September  20th,  in  which  he  said  Pearce 
No.  1  was  still  pumping  ?  A.    I  find  that. 

Q.    You  find  those  items'?  A.    Yes. 

Q.  Can  you  refer  to  the  gathering  chart  there  and 
tell  us  when  gathering  operations  took  place  with 
reference  to  Pearce  1?  I  am  referring  now  to  Re- 
spondent's Exhibit  16. 

I  will  strike  that. 

What  field  is  Pearce  1  in? 

A.    Pearce  1  is  in  the  Huntington  Beach  field. 

Q.  The  Huntington  Beach  field — let  me  ask  you 
preliminarily,  on  Repondent's  Exhibit  16  it  appears 
to  have  been  gotten  up  [2651]  so  that  chronologically 
you  have  earliest  dates  up  to  the  latest  dates  by  fields, 
do  you  not  ?  Do  you  note  that  ? 

A.    That  is  correct. 

Q.    On  the  first  page  of  that  exhibit  we  find  the 
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Huntington   Beach   gathering    operations    starting 
down  in  the  lower  third,  with  a  movement  on  the  8th 
day  of  September  of  the  J.  H.  Marion  oil  from  a  lo- 
cation known  as  Cole  4.  You  note  that? 

A.     That  is  correct,  I  note  that. 

Q.  It  was  gauged  and  tested  by  the  Southern 
California  Oil  &  Refining  Company. 

A.     The  correct  name  is  So-Cal. 

Q.  So-Cal  Oil  &  Refining.  Going  down  there,  I 
will  ask  you  if  it  isn't  a  fact  that  exhibit  shows  the 
only  gathering  operation  of  oil  from  the  well  known 
as  Pearce  and  indicated  here,  occurred  on  the  27th 
of  September,  so  far  as  the  exhibit  is  concerned. 

A.     That  is  the  only  gathering  operation  in  the 

Pearce  lease  that  occurred  during  that  period  of 

time.  [2652] 
»  »  *  *  * 

Q.  (By  Mr.  Hackler) :  In  the  course  of  their 
riding  these  lines  and  observing  anything  you  ex- 
pected them  to  report  anything  amiss  they  might  see 
in  the  production,  purely  production  areas,  did  you 

not?  A.     That  is  correct.  [2660] 

*  *  *  *  * 

Q.  (By  Mr.  Hackler) :  Now,  is  it  a  fact  that 
every  time  that  a  gate  is  opened,  that  does  not  in- 
dicate that  there  is  necessarily  a  flow  of  oil,  does 
it,  into  the  gathering  system? 

A.    No,  a  gate  could  be  open  without  flow  of  oil. 

Q.  It  is  sometimes  opened  to  equalize  pressure 
as  between  gates? 

A.    Not  in  the  usual  course.  It  could  be  done. 
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Q.     It  is  done  sometimes,  isn't  it? 

A.     Infrequent  occasions.  [2668] 

*  *  #  *  * 

Q.  (By  Mr.  Hackler) :  Referring  now  to  page 
13  of  Respondent's  Exhibit  24,  concerning  which  you 
were  questioned,  Mr.  Brooks  invited  your  attention 
to  an  entry  there.  It  says,  ''The  New  Bradford  well 
is  still  pimaping. ' '  In  what  field  is  the  New  Bradford 
well? 

A.     The  Bradford  well  is  in  the  Richfield  Field. 

Q.  Can  you  refer  to  the  Richfield  Field  on  Re- 
spondent's Exhibit  16  and  tell  me  on  what  date  oil 
was  gathered  from  the  New  Bradford  well? 

A.  I  don't  offhand  know  whether  the  Bradford 
well  referred  to  in  the  notes  as  the  New  Bradford 
w^ell  is  on  Bradford  No.  1  or  Bradford  No.  2  Lease. 
There  are  two  identifications. 

Q.  You  don't  know  what  he  had  reference  to  by 
^' New  Bradford"? 

A.  All  that  I  know  is  that  there  was  a  new  well 
on  one  of  the  Bradford  leases,  and  that  was  the  one 
he  was  referring  to,  but  I  don't  know  which  lease 
that  is. 

Q.  Will  you  check  and  see  if  either  of  the  Brad- 
ford wells — there  is  any  movement  into  the  gather- 
ing system  on  the  22nd  of  [2669]  September  when 
this  entry  was  made  ? 

A.  No,  there  is  no  movement  indicated  for  either 
of  the  Bradford  leases  for  the  22nd  of  September. 

Trial  Examiner  Scharnikow:  Now,  this  is  re- 
ferred to  as  the  New  Bradford  well.  Was  that  well 
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served  by  the  gathering  system  on  September  22nd  ? 

The  Witness :    Yes,  it  was. 

Q.  (By  Mr.  Hackler)  :  Now,  there  is  a  notation 
in  the  same  September  22nd  entry  of  Cody  as  to 
Huntington  Beach  wells  all  running.  Do  you  note 
that?  A.     I  do. 

Q.  Will  you  look  on  the  other  chart  here  and  in- 
dicate on  that  date  what  movements  of  oil  were  being 
handled  by  the  pipe  line  facilities,  Huntington  Beach  ? 

A.  The  only  movement  shown  on  the  22nd  is  a 
shipment  from  the  Termo  Oil  Company. 

Trial  Examiner  Scharnikow :    Movement  to  ? 

The  Witness :    No,  from  the  Termo  Oil  Company. 

Q.  (By  Mr.  Hackler)  :  On  the  22nd.  Is  that  cor- 
rect ?  A.     That  is  correct,  on  the  22nd. 

Q.  And  it  further  shows  as  to  that  shipment  that 
it  was  gauged  by  a  SoCal  employee.  Is  that  correct? 

A.     That  is  correct. 

Q.    And  was  pumped  by  a  Termo  Oil  Company 

employee.  A.     That  is  correct.  [2670] 

***** 

Q.  (By  Mr.  Hackler) :  Now,  that  item,  ''Wells 
all  running,"  how  many  wells  are  there  approxi- 
mately at  the  Huntington  Beach  Field? 

A.  I  don't  know.  I  would  say  maybe  somewhere 
between  25  and  50.  I  mean  Texas  Company  wells. 

Q.  Texas  Company  wells.  This  wasn't  a  Texas 
Company  well  that  this  movement  went  from,  was  it? 

A.    No,  sir. 

Q.  It  wasn^t  a  Texas  Company  well,  nor  was  the 
shipment  processed  by  The  Texas  Company,  was  it  ? 


National  Labor  Relations  Board  337 

(Testimony  of  Elmer  L.  Dreyer.) 

A.  It  went  through  part  of  The  Texas  Company 
gathering  system,  and  the  run  ticket  was  made  out 
by  a  Texas  Company  employee. 

Q.  It  was  gauged  and  pumped  by  the  people  who 
owned  the  [2671]  oil  lease,  wasn't  it? 

A.  It  was  gauged  by  the  company  who  finally  re- 
ceived the  oil.  That  is  the  SoCal  Oil  and  Refining 
Company.  And  pumped  by  employees  of  the  Termo 
Oil  Company. 

Q.  Now,  this  item,  '* Wells  all  running,"  does 
that  have  reference  to  the  fact  that  the  well  pumps 
were  operating?  Would  you  so  understand  it? 

A.    I  do. 

Q.  You  could  see  that  from  the  road,  couldn't 
you,  just  as  a  matter  of  observing  a  rocking  beam  in 
most  instances,  wasn't  it? 

A.    That  would  be  true  in  most  instances. 

Q.  Sometimes  they  are  in  a  shed,  aren't  they, 
but  more  frequently  they  are  out  in  the  open  ? 

A.  Generally,  in  the  Huntington  Beach,  you  could 
see  when  it  was  in  operation. 

Q.  Look  out  and  see  some  rocking  arms.  Isn't 
that  right?  A.    That  is  correct. 

Q.  But  so  far  as  the  pipe  line  operations  were 
concerned,  you  have  indicated  the  only  one  you  ob- 
served from  that  field  on  that  day. 

A.    That  is  correct. 

Q.  Now,  it  says  here  further,  **Some  wells  are 
running  in  Montebello."  Will  you  check  the  Monte- 
bell  o  Field  here  and  check  your  exhibit  and  show 
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me  all  of  the  gathering  that  went  [2672]  out  of  the 

Montebello  system? 

A.  The  exhibit  indicates  that  there  was  no  gath- 
ering from  the  Montebello  Field  from  September 
the  4th  to  September  27th. 

Q.  It  doesn't  show  anything  in  the  pipe  lines 
moving  out  there,  does  it? 

A.     No ;  that  is  correct. 

Q.  But  it  does  show  here  Cody  at  least  reported 
that  some  wells  were  running  over  there. 

A.     That  is  right. 

Q.  You  understand  that  to  mean  that  is  the  pmnp 
on  the  top  of  the  well  ?        A.     That  is  the  well  pump. 

Q.    Well  pump,  let's  call  it,  then. 

Now,  he  says  he  talked  to  a  man  named  Hopkins 
and  Hopkins  said  he  ran  the  tanks  until  they  were 
full.  Do  you  know  who  Hopkins  was? 

A.    A  producing  department  employee. 

Q.  He  wasn't  under  your  supervision  or  under 
Cody's  was  he?  A.     That  is  correct. 

Q.    To  what  tanks  would  reference  be  there? 

A.  I  can't  tell  by  the  context.  It  could  have  been 
the  producing  department  tanks  or  could  have  been 
the  pipe  line  tanks  at  our  station. 

Q.     Is  there  a  pipe  line  tank  there  at  Montebello  ? 

A.  No,  sir,  because  that  note  follows  after  Yorba 
Linda,  [2673]  and  where  Cody  said,  ''New  Bradford 
well  still  running, ' '  that  indicates  to  me  that  he  was 
still  at  Yorba  Linda. 

Trial  Examiner  Scharnikow:    Richfield? 

The  Witness :    Richfield. 
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Mr.  Hackler:    Richfield  Lease. 

The  Witness:    Yes. 

Q.  (By  Mr.  Hackler) :  A  production  man,  ac- 
cording to  this,  told  him  he  was  going  to  run  until 
the  tanks  out  there  were  full. 

A.     That  is  correct. 

Q.  You  don't  know  whose  tanks  those  would  be, 
from  this  report  here? 

A.     Not  from  this,  I  can't  tell. 

Q.     Do  you  have  pipe  line  tanks  out  there  ? 

A.  We  have  tanks  out  there  at  our  Yorba  Linda 
station  in  the  Richfield  Field. 

Q.  Can  you  tell  from  the  Tank  2013,  whose  tank 
that  was  ?  Is  that  a  pipe  line  tank  ? 

A.     A  pipe  line  tank. 

Q.  What  does  the  reference  mean,  that  it  is  open 
to  the  field? 

A.  That  means  that  the  valve  on  the  tank — the 
valve  in  the  line  coming  in  to  the  tank  was  open  so 
that  oil  coming  from  the  gathering  system  in  the  field 
would  be  directed  into  that  tank.  [2674] 

Q.  Then  he  says,  ''All  tanks  are  full,  the  produc- 
ing pumper  told  me."  Would  that  indicate  there  was 
a  producing  pumper  observing  that  operation  going 
on  there  ? 

A.  That  indicates  that  there  was  a  producing 
pumper  working.  I  don't  know  whether  that  ''All 
tanks"  refers  to  pipe  line  tanks  or  producing  de- 
partment lease  shipping  tanks. 

Q.  When  the  lease  tanks  get  full,  of  course,  they 
would  shut  down,  unless  there  was  some  movement 
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into  the  pipe  line  system,  wouldn't  they?  They  would 

have  to. 

A.  Unless  the  oil  was  removed  by  tank  trucks  or 
in  some  other  fashion. 

Q.  Was  there  any  of  that  movement  to  your 
knowledge  during  this  period  of  the  strike  ? 

A.    There  was. 

Tti    *    at   *    * 

Q.  I  invite  your  attention  to  page  14  of  Respond- 
ent's Exhibit  23,  covering  an  item  of  Cody's  on  the 
18th  day  of  [2675]  September,  as  to  which  you  testi- 
fied. It  says  there  that  all  of  the  leases  in  the  Santa 
Fe  Springs  area  are  pumping  again,  on  the  18th  of 
September.  By  reference  to  Respondent's  Exhibit 
16  could  you  tell  me  what  movements,  if  any,  there 
were  on  that  day  at  Santa  Fe  Springs — ^^AU  leases 
in  Santa  Fe  Springs  are  pumping  again"? 

A.  To  me  that  entry  means  that  all  of  the  wells 
were  pumping,  not  the  lease  shipping  pumps. 

Q.  ^'On  to  Montebello.  All  of  these  leases  are 
running."  That  has  reference  to  the  movement  of 
the  wells  pumping? 

A.     To  me  it  has  that  meaning,  yes. 

Q.  Since  you  have  already  testified  that  there  was 
not  any  gathering  from  Montebello  during  the  pe- 
riod, is  that  correct?  A.     That  is  correct. 

Q.  ''Drove  to  Signal  Hill.  Checked  station  gate 
and  laboratory  doors.  Harlow-Kent,  Bauman,  and 
Campbell  leases  are  running  again." 

Are  those  in  Signal  Hill  ? 
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A.     Those  are  in  the  Signal  Hill  Field,  yes,  sir. 

Q.  Referring  to  Respondent's  Exhibit  16  and 
the  Signal  Hill  portion  of  it,  does  it  show  any  move- 
ment of  oil  into  pipe  line  system  from  that  field 
during,  or  for  these  particular  three  wells  I  just 
mentioned 

A.     No,  there  is  no  movement  shown  for  the  leases 

you  just  mentioned.  [2676] 
***** 

Q.  Now,  I  notice  on  page  15  of  this  Respondent's 
Exhibit  23  your  attention  was  called  to  a  statement 
over  Cody^s  signature  on  September  19th,  that  the 
O'Neil  wells  are  pumping.  Where  are  they  located, 
in  what  field? 

A.  The  O'Neil  wells  are  located  on  the  O'Neil 
Lease  in  the  Signal  Hill  Field. 

Q.  The  same  answer  would  apply,  w^ould  it  not, 
that  during  this  period  mider  consideration  there  was 
no  movement  of  oil  from  the  O  'Neil  w^ells  into  your 
system!  A.    That  is  correct.  [2677] 

Q.  Referring  now  to  page  17  of  Respondent's 
Exhibit  23,  your  attention  was  invited  to  an  item 
there  that  ''Tank  2013  is  open  to  receive."  Do  you 
note  that?  A.    I  do. 

Q.    Do  you  know  on  what  lease  that  is  ? 

A.  Tank  2013  is  a  pipe  line  tank  at  our  Yorba 
Linda  station. 

Q.    It  could  serve  any  of  the  leases  there? 

A.  Oil  could  be  received  in  that  tank  from  any 
of  the  leases  in  the  Richfield  Field,  to  which  our  sys- 
tem is  connected. 
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Q.  That  would  indicate  that  oil  was  going  into 
this  tank  from  some  operation  out  there,  is  that  right? 

A.     That  is  correct. 

Q.     Or  at  least  it  was  open  to  receive  oil. 

A.     It  was  open,  ready  to  receive  it. 

Q.  Indicate  whether  oil  was  actually  moving  or 
not? 

A.  Of  itself  it  does  not  show  whether  the  oil  was 
actually  moving. 

Q.  Above  that  we  have  an  item — ^where  is  the 
Elliot  Lease? 

A.     The  Elliot  Lease  is  at  Himtington  Beach. 

Q.  That  would  indicate  it  did  not  take  place  near 
this  tank,  is  that  right?  A.     That  is  correct. 

Q.  Mr.  Cody  recites  a  conversation  he  had  there 
with  Mr.  Letson,  by  the  Elliot  Lease  at  Huntington 
Beach,  doesn't  he?  [2678]  A.     It  does. 

Q.  Now,  referring  to  September  21st  at  the  Krug 
Lease,  the  last  movement  of  oil  shown  on  Respondent's 
Exhibit  16  was  on  the  day  before,  the  20th,  was  it  not  ? 

A.  That  is  the  last  date  shown  for  a  movement, 
on  the  16th.  However,  if  a  movement  started  on  the 
20th,  carrying  over  to  the  21st,  it  would  in  our  rec- 
ords be  reported  on  the  20th  under  these  circum- 
stances. 

Q.  Let's  be  sure  what  we  have  here.  When  you 
say  that  this  is  the  movements  of  oil,  you  mean  to 
say  they  may  have  started  that  day  and  continued 
continuously  thereafter  ? 

A.  They  may  have  continued  for  more  than  the 
one  day,  yes,  sir. 


National  Lahor  Relations  Board  343 

(Testimony  of  Elmer  L.  Dreyer.) 

Q.  What  is  the  fact  in  regard  to  the  exhibit  when 
it  was  prepared? 

A.  The  exhibit  was  prepared  from  the  original 
record,  which  is  the  run  ticket.  And  the  run  ticket 
is  dated,  the  date  of  the  run  ticket  is  the  date  on  w^hich 
the  tank  is  started  to  ship.  Under  other  than  strike 
conditions  we  frequently  have  what  we  call  split 
tickets.  In  other  words,  we  make  a  ticket  for  each 
day  on  which  a  tank  is  shipped.  Even  one  shipment 
may  have  more  than  one  run  ticket;  during  the 
strike  period  we  did  not  do  that.  It  is  very  possible 
and  very  probable  a  shipment  started  from  the  Krug 
Lease  on  the  20th,  if  it  did,  it  would  carry  over  and 
continue  into  the  21st.  [2679] 

Q.  It  is  your  testimony  that,  so  far  as  this  exhibit 
is  concerned,  then,  that  you  only  show  the  time  the 
shipment  started?  A.    That  is  correct. 

Q.  That  is  all  you  purport  to  show  on  this  copy, 
is  that  right  ?  A.    That  is  right. 

Q.  You  don't  know  how  long  after  that  it  might 
have  persisted  then? 

A.  I  don't  know,  but  generally  it  would  not  con- 
tinue for  more  than  into  the  following  day. 

Trial  Examiner  Scharnikow:  That  is  because  of 
the  capacity  of  the  tank  ? 

The  Witness:    As  compared  to  the  pmnp.  There 

may  be  more  quantity  of  oil  in  the  tank  than  the 

pump  can  piunp  out  in  one  day.  [2680] 
#  «  *  *  * 

Q.  (By  Mr.  Hackler) :  Mr.  Dreyer,  I  note  on 
Respondent's  Exhibit  No.  16,  the  second  page  thereof, 
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some  oil  movements  in  the  Whittier  Hills  Field.  Do 

you  note  that,  sir,  some  four  movements,  I  believe  ? 

A.     That  is  correct. 

Q.    Are  there  any  pumps  at  that  field  ? 

A.     No  Texas  Company  pipe  line  division  pumps. 

Q.     Piunps  that  in  normal  operations  are  operated 

by  Texas  Company  employees;  is  that  right? 

A.     That  is  correct.  [2690] 
***** 

Q.  Now,  after  November  16th,  on  which  date, 
according  to  my  notes,  you  testified  you  had  a  meet- 
ing with  Cody,  were  there  any  other  new  hires  in  jobs 
under  your  supervision  ? 

A.     There  were.  [2705] 

Q.     How  many  ? 

Mr.  Brooks:  Mr.  Examiner,  is  it  material  as  to 
the  number?  If  the  question  here  relates  to  whether 
the  pipe  line  division  employed  people  in  jobs  for 
which  Cody  was  qualified,  after  November  16th,  we 
will  stipulate  that  such  was  done.  Is  it  material  to 
go  into  the  number?  I  just  think  that  it  will  take 
time. 

Trial  Examiner  Scharnikow:  Will  you  stipulate 
■ — I  am  concerned,  of  course,  with  a  meaningful  stipu- 
lation for  my  purposes.  Are  you  stipulating  that  on 
November  16th  and  at  all  times  thereafter  there  was 
an  open  available  job  of  the  specific  type  which  Cody 
could  fill? 

Mr.  Brooks:  I  can't  stipulate  that  on  the  16th 
and  at  all  times. 
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Trial  Examiner  Schamikow:  Will  you  stipulate 
that  that  was  the  fact  on  November  16th  ? 

Mr.  Brooks:  I  can't  do  that.  I  am  not  advised 
on  that,  if  that  is  the  question. 

Trial  Examiner  Scharnikow :  That  was  the  ques- 
tion. I  think  that  is  the  intent  of  the  question. 

Mr.  Hackler:  I  will  rephrase  the  question,  and 
perhaps  we  can  get  it  as  quickly  by  testimony. 

Mr.  Brooks :    All  right. 

Q.  (By  Mr.  Hackler)  :  According  to  the  record 
I  have  on  the  4th  day  of  September  a  strike  settle- 
ment agreement  was  [2706]  entered  into  which  I  be- 
lieve bears  your  signature.  Do  you  recall  entering 
into  the  strike  settlement  agreement  with  reference 
to  the  pipe  line  people  ? 

A.  I  do,  but  I  think  you  mentioned  the  wrong 
date.  I  understood  you  to  say  the  4th  day  of  Sep- 
tember, and  it  was  the  4th  day  of  November. 

Q.  I  am  sorry,  and  I  see  by  referring  to  the  ex- 
hibit that  it  bears  the  signature  of  Mr.  O  'Connor  on 
the  strike  settlement  agreement. 

A.  The  strike  settlement,  but  I  signed  the  agree- 
ment which  resulted  from  that. 

Q.  And  the  collective  bargaining  agreement  does 
bear  your  signature,  that  is  the  pipe  line  agreement 
which  has  been  received  into  evidence. 

A.     That  is  correct. 

Q.  Following  the  strike  settlement  agreement  and 
the  signing  of  the  contract,  the  remaining  strikers 
in  your  department  were  promptly  scheduled  back 
to  work,  were  they  not?  A.    That  is  correct. 
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Q.  I  believe  the  strike  settlement  agreement  pro- 
vides that  ''The  refining  department  agrees  it  will 
schedule  these  employees  to  return  to  work  in  job 
classifications  they  occupied  on  September  3rd,  such 
schedules  to  provide  for  return  to  work  in  an  orderly 
manner  consistent  with  good  operations  and  all  em- 
ployees to  be  at  work  within  5  working  days  after 
execution  [2707]  of  the  new  agreement  referred  to/' 

Do  you  recall  that  provision  of  the  settlement? 

A.    I  recall  a  provision  of  that  nature,  yes. 

Q.  And  then  the  people  remaining  strikers  were 
scheduled  back  promptly  after  the  settlement  and 
the  contract,  were  they  not? 

A.  That  is  correct,  all  except  one  or  two  who  had 
obtained  work  elsewhere  and  did  not  return. 

Q.  That  is  what  I  was  going  to  get  at.  Do  you 
know  that  there  were  several  or  some  of  the  strikers 
who  did  not  desire  to  return  ? 

A.    Yes,  there  are  at  least  two. 

Q.    Do  you  know  Mr.  Dawson  ?  A.    I  do. 

Q.    Was  he  one  who  did  not  return? 

A.    He  was  one. 

Q.     Sir? 

A.    He  was  one  of  those  who  did  not  return. 

Q.    What  was  his  job  prior  to  the  strike  ? 

A.  I  am  not  sure,  but  his  length  of  service,  he 
would  probably  have  been  a  roustabout. 

Q.  How  about  Grant?  Do  you  know  a  Mr.  Grant 
who  worked  under  your  supervision  before  the 
strike  ? 

A.    I  do.  I  do  recall  that  we  had  a  Mr.  Grant. 
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Q.     Did  he  return  after  the  strike?  [2708] 

A.  I  don't  recall  if  he  did,  and  I  don't  recall  that 
he  did  not.  I  have  no  definite  recollection  regarding 
Grant. 

Q.  What  was  his  job  prior  to  the  strike,  if  you 
recall  ? 

A.  He  was  a  relatively  new  employee,  and  would 
have  been  either  a  laborer  or  a  roustabout. 

Q.  Do  you  know  a  Mr.  Shelton,  who  did  not  return 
after  the  strike  ?  A.     I  know  Mr.  Shelton. 

Q.    What  was  his  job? 

A.  Again,  he  was  one  of  the  newer  employees,  and 
was  probably  either  a  laborer  or  a  roustabout. 

Q.  Do  you  have  any  recollection  of  what  jobs 
these  men  actually  had  ? 

A.  No,  sir.  There  are  too  many  employees  for  me 
to  identify  a  particular  man  in  a  particular  job 
where  there  are  new  employees.  The  older  men  that 
I  know  better  I  would  know. 

Q.  Do  you  recall  any  of  the  older  men  that  did 
not  return  after  the  strike  ? 

A.  No,  sir,  I  don't  recall  any  of  the  older  men 
that  did  not  return. 

Q.  Do  you  know^  any  of  the  men  who  did  not  re- 
turn other  than  the  three  I  have  mentioned? 

A.     Yes,  there  was  one  other  that  I  recall. 

Q.    What  is  his  name?  [2709]  A.    Perkins. 

Q.    Perkins  ?  A.    Yes,  sir. 

Q.    What  is  his  job? 

A.    I  think  he  was  a  roustabout. 

Q.    At  the  time  you  talked  to  Cody  on  the  16th 
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of  November,  had  people  been  hired  to  fill  those  va- 
cancies left  by  the  strikers  who  had  not  returned,  if 
you  know  ? 

A.  I  don't  know  definitely,  but  I  will  say  in  all 
probability  there  had  been. 

Q.     There  had  not  been  ? 

A.     I  say,  in  all  probability  there  had  been. 

Q.  Your  records,  of  course,  would  show  any  hir- 
ing between  the  4th  of  November,  the  settlement  day, 
and  the  16th  of  November,  would  they  not  ? 

A.    That  is  correct. 

Q.  Were  those  jobs  filled  by  new  men  or  transfers 
from  other  Texas  Company  operations,  if  you  recall  ? 

A.  If  they  were  filled,  they  were  filled  by  new 
men. 

Q.  And  subsequent  to  November  16th,  to  your 
knowledge,  have  people  been  hired  in  any  of  the 
classifications  under  your  jurisdiction? 

A.    Yes,  people  have  been  hired  as  laborers. 

Q.    Hired  in  any  other  capacity? 

A.  Under  my  jurisdiction  in  The  Texas  Com- 
pany? [2710] 

Q.    Yes.  A.    No. 

Q.    Hired  in  at  the  bottom  job,  in  other  words? 

A.    That  is  correct. 

Trial  Examiner  Scharnikow :    That  is  roustabout  ? 

The  Witness:    No,  sir.  The  bottom  job  is  laborer. 

Q.  (By  Mr.  Hacker)  :  Subsequent  to  November 
16th,  did  any  vacancies  arise  in  classifications  higher 
than  roustabout  which  were  filled  by  promotions. 
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thereby  making  way  for  the  hiring  of  laborers  or 

roustabouts?  A.    Yes,  sir. 

Q.    In  what  classifications  ? 

A.  Between  November  16,  1948,  and  today,  there 
have  been  vacancies  in  the  gaugers'  classifications, 
have  been  vacancies  in  the  pumper  No.  1  classifica- 
tion, and  each  of  those  vacancies  makes  a  vacancy 
in  the  lower  classifications,  because  by  promotion 
men  go  up  the  ladder  in  seniority. 

Q.  Do  you  have  any  judgment  as  to  the  earliest 
of  those  vacancies  occurring  after  November  16th? 

A.  The  earliest  permanent  vacancy  that  I  think 
of  occurred  about  February,  1949. 

Q.    After  February  1,  1949? 

A.  I  think  it  was  on  February  1,  1949,  the  first 
one  I  think  of. 

Q.    What  was  that  vacancy?  [2711] 

A.  That  was  a  vacancy  in  the  line  rider  classifi- 
cation. 

Q.    And  that  was  filled  by  promotion  ? 

A.    That  was. 

Q.  And  subsequently  a  laborer  or  roustabout  w^as 
fiUed  by  reason  of  the  promotion,  I  take  it? 

A.  We  don't  always  hire  a  new  man  on  the  bottom 
to  fill  a  vacancy  at  the  top.  The  number  of  employees 
we  use  is  flexible  and  we  might  hire  several  laborers 
to  take  care  of  the  work  at  the  bottom  when  there 
were  no  vacancies  at  the  top,  and  likewise  there  might 
be  vacancies  at  the  top  and  because  the  work  was 
completed  at  the  bottom,  we  don't  hire  anybody.  So 
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top  vacancies  do  not  always  mean  hiring  at  the 

bottom. 

Q.  Have  any  new  men  been  hired  since  February 
1st  in  any  classification?  A.    Yes. 

Q.    February  1st  of  this  year,  you  understand? 

A.     That  is  right,  yes. 

Q.  I  think  you  mentioned  a  roustabout  and  la- 
borer. 

A.    I  think  they  have  all  been  hired  as  laborers. 

Q.  Under  the  terms  of  your  contract,  vacancies 
above  that  rate  were  subject  to  the  provisions  of  the 
contract  w^ith  reference  to  employees  being  upgraded, 
current  employees  being  upgraded  to  take  such  va- 
cancies. Is  that  right? 

A.     That  is  correct.  [2712] 

Q.  You  testified  concerning  the  occasion  on  Sep- 
tember 28th,  when  you  discharged  Cody.  I  am  not 
clear  on  how  you  happened  to  be  present  at  that  time. 
Would  you  just  state  that  in  the  record,  please  ? 

A.    At  the  time  of  that  meeting  Cody  was  in  Mr. 

Jones'  office,  the  office  door  was  open,  it  was  about 

noontime.  I  was  leaving  my  office,  walking  through 

the  hall,  and  I  looked  in  and  I  saw  Cody  and  Jones 

in  the  office  and  I  went  in. 
***** 

Q.  At  the  time  of  your  November  8th  meeting 
with  Mr.  Cody,  to  your  knowledge,  were  there  still 
some  pickets  at  any  of  the  production  operations  of 
the  company? 

A.    At  the  time  of  that  November  8th  meeting. 
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it  was  my  understanding  that  there  were  still  pickets 

at  gasoline  Plant  5. 

Q.  To  your  knowledge,  that  was  the  only  place 
there  were  pickets,  isn't  that  true? 

A.  That  is  the  only  place  that  I  thought  there 
were  any  pickets  left  at  that  time. 

Q.     That  is  the  gasoline  Plant  5  % 

A.     That  is  correct. 

Q.  At  the  time  of  your  meeting  with  Mr.  Cody — 
between  November  4th,  the  settlement  date,  and  No- 
vember 8th,  when  you  [2713]  met  with  Mr.  Cody,  had 
you  or  any  persons  under  your  supervision  in  fact 
sent  any  pipe  line  employees  across  that  picket  line 
into  the  gasoline  plant  to  gauge  or  sample  or  do  any 
other  work?  A.     Not  to  my  knowledge. 

Q.  Had  you  received  instructions  from  Mr.  0  'Con- 
nor not  to  send  the  returning  pipe  line  employees 
across  that  picket  line  ?  A.    I  had  not. 

Q.  Had  you  received  any  instructions  from  any- 
one ?  A.    I  had  not. 

Q.    Had  you  discussed  it  with  anyone? 

A.    I  had  not. 

Q.    Anyone  in  management? 

A.     I  had  not.  [2714] 
***** 

Q.  After  the  settlement  of  November  4th  and 
after  you  were  aware  that  a  picket  line  persisted  at 
the  gasoline  plant,  did  the  subject  of  making  a  de- 
cision as  to  whether  to  send  your  men  across  that 
picket  line  arise  at  all  to  your  knowledge? 

A.    No,  sir. 
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Q.  Did  it  come  to  your  attention  any  of  your 
employees  had  [2715]  been  asked  to  cross  it  and 
refused  *? 

A.  No  supervisory  employee  except  Cody  ever 
refused  to  cross  any  picket  line. 

Q.  The  subject  just  didn't  come  up,  is  that  your 
testimony  ? 

A.    In  regard  to  the  picket  line  at  Plant  5*? 

Q.    Yes.  A.    That  is  correct.  [2716] 

«  *  »  »  « 

Redirect  Examination 

Q.  (By  Mr.  Brooks) :  In  this  November  8th 
conversation  did  you  ask  Cody  to  go  to  Plant  5  or 
did  you  ask  him  whether  he  would  go  if  he  were  re- 
quired? 

A.  I  said  to  Cody,  would  he  go  through  the  picket 
line  at  Plant  5  if  I  should  so  instruct  him  to. 

Q.    What  did  he  say? 

A.    He  said  that  it  would  be  unfair  for  me  to  ask 

him  to  do  that,  said  he  would  not  do  it,  that  I  should 

ask  somebody  else  to  do  it.  [2719] 
*  *  *  *  * 

Q.  Referring  to  Respondent's  Exhibit  No.  15, 
which  is  the  flow  chart  now,  while  an  oil  well  is 
pumping,  where  is  the  oil  going? 

A.  The  oil  from  the  well  while  it  is  pumping 
usually  goes  into  a  lease  shipping  tank. 

Q.  At  that  point  the  oil  is  either  stored  for  a 
period  of  time  or  at  some  time  thereafter  it  is  pumped 
out  of  the  tank  into  the  pipe  lines,  is  that  correct  ? 

A.     That  is  generally  correct.  There  are  occasions 
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when  the  oil  may  go  through  another  tank  before  it 
gets  to  the  lease  shipping  tank  in  order  to  facilitate 
the  withdrawal  of  water,  but  for  practical  considera- 
tion it  goes  mto  the  lease  shipping  tank.  [2720] 
***** 

Q.  The  pipe  line  division  may  be  moving  oil  then, 
I  take  it,  from  the  tanks,  the  lease  shipping  tanks, 
on  occasions  when  wells  are  not  pumping,  is  that 
right  ?  A.     That  is  correct. 

Q.  Then  wells  might  pump  on  occasions  when  the 
pipe  line  division  is  not  removing  oil,  is  that  correct  1 

A.    That  is  correct. 

Trial  Examiner  Scharnikow :  Would  the  pipe  line 
di^'ision  be  removing  oil  from  a  lease  shipping  tank 
into  the  gathering  line,  for  example,  taking  it  into 
the  gathering  line  when  the  well  would  be  pumping 
into  that  tank? 

The  Witness:  No,  sir,  the  pipe  line  would  not 
move  oil  from  a  lease  shipping  tank  into  the  pipe  line 
at  the  same  time  that  the  well  was  producing  into 
that  tank.  There  are  usually — I  might  say  that  on 
Exhibit  15  only  one  lease  shipping  tank  is  indicated. 
There  are  usually  at  least  two  shipping  tanks  in  a 
group  [2721]  or  battery,  so  that  the  well  or  wells  may 
jjroduce  in  the  one  tank  while  shipment  is  made  from 
another  tank. 

Trial  Examiner  Scharnikow:  So  that  an  obser- 
vation by  any  of  your  men  of  the  type  that  is  re- 
peatedly made  in  Respondent's  Exhibits  23  and  24 
that  wells  were  pumping,  would  not  be  an  indication 
one  way  or  another  that  at  the  same  tune  you  were 
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taking  into  your  gathering  line  oil  from  one  tank 

served  by  that  well? 

The  Witness :     It  is  not  a  positive  indication,  sir. 

Trial  Examiner  Scharnikow:  Does  it  indicate  a 
likelihood  one  way  or  the  other? 

The  Witness :  When  it  is  repeatedly  reported  that 
the  wells  are  pumping,  it  is,  I  think,  a  safe  presmnp- 
tion  that  the  tanks  will  fill  and  must  be  shipped  out 
from  time  to  time  to  make  room  for  the  wells  to  pump 
into.  If  wells  are  pumping  only  on  one  occasion  and 
were  shut  down  shortly  thereafter,  it  might  indicate 
that  the  lease  tanks  were  fuU,  but  when  wells  are 
reported  pumping  day  after  day  it  means  that  the 
oil  had  to  be  moved  out  of  the  way  to  make  room  for  it. 

Q.  (By  Mr.  Brooks)  :  To  clarify  the  question  re- 
garding the  dates  on  the  left-hand  column  of  Re- 
spondent's Exhibit  16,  that  date  indicates  what? 

A.  That  is  the  date  shown  on  the  run  ticket  and 
indicates  the  date  on  which  the  shipment  was — the 
tank  was  gauged  and  presumably  the  shipment  was 
started.  [2722] 

Q.  That  is  the  date  that  the  shipment  through 
the  pipe  line  facilities  started? 

A.     That  is  correct. 

Q.  It  has  nothing  to  do  then  with  whether  wells 
were  pumping  on  that  particular  day  on  that  par- 
ticular lease.  A.     That  is  correct. 

Q.  Is  a  valve  sealed  at  any  time  while  it  is  open, 
or  is  it  only  sealed  while  closed? 

A.    I  know  of  no  instances  that  we  seal  the  valves 
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open.  We  always  seal  them  in  the  closed  position. 
*****  [2723] 

Recross-Examination 

Q.  (By  Mr.  Hacker) :  Well,  are  you  familiar 
with  the  Oakley  Lease?  A.    Yes,  sir. 

Q.     In  what  field  is  it  located  ? 

A.     That  is  in  the  Torrance  field. 

Q.  According  to  Respondent's  Exhibit  No.  16, 
it  does  not  show  any  movement  of  oil  from  the  Oakley 
Lease  on  that  chart.  I  will  ask  you  to  look  at  it. 

A.  No,  sir,  there  is  no  movement  from  the  Oak- 
ley Lease. 

Q.  Now,  you  testified  that  oil  is  normally  pumped 
into  these  [2728]  lease  shipping  tanks.  Isn't  it  a  fact 
that  in  more  than  one  instance  it  first  goes  into  set- 
tling tanks  ? 

A.  Yes.  I  referred  to  that  by  stating  that  in  many 
instances,  or  in  some  instances,  it  goes  through  other 
tanks  to  facilitate  the  drawing  of  water  before  it 
goes  into  the  shipping  tanks. 

Q.  And  the  settling  tanks  are  two  tanks,  one  on 
top  of  another,  are  they  not  ? 

A.    I  w^ould  say  it  was  just  one  tall  tank. 

Q.  The  purpose  there  is  to  let  the  nonusable  por- 
tion of  it  settle,  I  take  it  ?  A.     That  is  correct. 

Q.  And  while  it  is  in  the  settling  tanks  it  remains 
there  for  a  period  of  time  to  permit  that  settling  to 
take  place  ? 

A.     The  oil  and  water  goes  into  the  settling  tanks 
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and  the  oil  leaves  the  top  of  the  settling  tank  simul- 
taneously. That  is  a  continuous  operation. 

Q.  So  that  the  bottom  of  that  tank  merely  holds 
the  unusable,  the  water,  is  that  right? 

A.  That  is  right,  and  the  water  may  be  bled  off 
or  withdrawn  continuously. 

Q.  Now,  you  testified,  in  response  to  a  question 
of  the  Trial  Examiner,  that  if  one  observed  the  wells 
pumping  over  a  period  of  time,  that  person  would 
normally  infer  that  the  tanks  would  become  full  at 
some  time  and  the  material  moved  from  them  through 
the  gathering  system.  Do  you  recall  that  testimony? 

A.    I  do. 

Q.  Of  course,  that  would  depend  on  the  amount 
of  flow  from  the  well,  would  it  not,  as  to  how  rapidly 
you  fill  the  tanks  ?  A.    That  is  correct. 

Q.  Isn't  it  a  fact  that  some  of  your  wells  will 
not  fill  the  average  size  tank  in  a  month  of  pumpiug  ? 

A.    We  have  some  wells  that  would  not  fill  the 

tank  in  a  month's  pumping,  yes. 
***** 

Q.     So  that  it  actually  varies  according  to  the 

amount  of  oil  a  particular  well  is  putting  out? 

A.    That  is  correct. 

Q.    And  there  are  others  that  might  be  filled  in 

48  hours,  I  take  it?  A.    Or  less.  [2730] 

***** 

Q.     (By  Mr.  Hackler) :    Prior  to  the  occasion  on 

September  28th,  when  you  asked  Cody  to  do  gauging 
and  sampling,  had  you  or,  so  far  as  you  know,  any- 
one mider  your  supervision  asked  him  to  do  that  type 
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of  work  from  the  time  of  the  strike  up  to  that  date  ? 

A.  On  that  same  date  Mr.  Jones  asked  him  to  do 
that  same  work  that  I  had  asked  him  to  do. 

Q.  Prior  to  that  date  do  you  know  of  any  occa- 
sion when  he  [2732]  had  been  asked  to  do  that  type 
of  work  ? 

A.     Not  to  my  own  knowledge,  no,  sir,  I  do  not. 

Q.  He  had  not  been  scheduled  to  do  any  of  that 
type  of  work,  had  he,  prior  to  that  time  ? 

A.    He  had  not.  [2733] 

*     ¥i     *     *     * 

FIELDER  A.  JONES, 

a  witness  called  by  and  on  behalf  of  the  respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Avery)  :  Will  you  give  the  reporter 
your  name  and  address,  please? 

A.  Fielder  A.  Jones,  3  Middle  Ridge  Lane  North, 
Rolling  Hills,  California. 

Q.  What  is  your  position  with  The  Texas  Com- 
pany, Mr.  Jones? 

A.    Assistant  superintendent,  pipe  line  division. 

Q.    How  long  have  you  held  that  position? 

A.     Since  1937. 

Q.  Did  you  have  a  meeting  with  the  Workmen's 
Committee  in  the  pipe  line  division  on  September  3, 
1948?  A.     I  did. 

Q.    Who  arranged  the  meeting,  if  you  remember  ? 

A.  The  afternoon  of  September  3rd  negotiations 
were  going  on  in  the  Los  Angeles  office.  Up  there  at 
that  meeting,  I  was  at  that  meeting,  and  Mr.  Bean, 
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who  was  chairman  of  the  Workmen's  Committee,  was 
at  that  meeting,  also.  That  meeting  was  continued  on 
imtil  midnight.  However,  it  took  a  recess  around 
supper  time,  and  it  was  apparent  that  there  would 
be  no  possibility — or  change  that,  it  appeared  that 
there  might  possibly  be  a  strike  at  midnight. 

I  spoke  to  Mr.  Bean  and  made  arrangements  to 
have  a  meeting  [2734]  at  11:00  o'clock  at  night  at 
my  office,  in  case  there  was  not  a  settlement  before 
that  time. 

Q.    Did  you  meet? 

A.    We  did  meet  at  11 :00  p.m.  in  my  office. 

Q.    Who  was  present? 

A.  Mr.  Bean  and  Clarence  Gunning  representing 
the  Workmen's  Committee;  management  was  J.  R. 
Letson,  J.  C.  Wilson,  and  myself. 

Q.  And  will  you  tell  us  what  the  discussion  was 
about  and  who  said  what,  as  you  remember? 

A.  I  believe  I  opened  the  meeting  and  said  that 
there  had  been  discussion  in  the  afternoon  in  case 
the  Oil  Workers  went  out  on  strike  it  would  be  neces- 
sary that  we  have  an  orderly  shutdown,  or  they  were 
discussing  shutdowns.  So  we  told  the  Workmen's 
Committee  it  would  be  necessary  to  keep  some  of  the 
fields  operating  longer  than  others,  some  of  the 
gangers  would  probably  have  to  stay  on  the  following 
day,  until  such  time  as  the  shipments  were  out  and 
the  oil  was  into  the  various  pump  stations,  and  that 
the  operators  at  pump  stations  would  stay  on  duty 
until  this  oil  was  in. 

Mr.  Bean  said  this  would  be  entirely  satisfactory. 
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Q.  Were  there  any  other  subjects  discussed  at 
that  meeting  ? 

A.  Yes;  after  the  discussion  of  the  shutdown, 
there  was  discussion  on  issuing  of  passes  to  people 
outside  the  bargaining  unit.  I  told  Mr.  Bean  that  I 
thought  the  passes  should  be  [2735]  issued  to  all 
members  who  were  outside  the  bargaining  unit,  that 
is,  supervisory  forces  and  office  help. 

Mr.  Gmming  did  most  of  the  talking  for  the  Work- 
men's Committee  when  discussing  the  passes.  Mr. 
Gimning  said  that  they  didn't  feel  as  if  they  could 
issue  passes  to  everybody  that  was  not  covered  by 
the  bargaining  unit.  He  said  that  they  would  just 
issue  passes  for  the  maintaining  the  department  in 
shutdown  condition;  in  case  of  any  operating  that 
they  would  pick  up  the  passes  that  they  issued. 

He  stated  that  they  didn't  want  to  put  out  too 
many  passes,  said  it  was  bad  morale  for  the  picket 
line  if  there  were  too  many  passes  out,  and  he  also 
indicated  that  he  didn't  see  why  some  of  the  office 
people  should  have  passes  and  go  in  and  work  when 
there  were  so  many  people  who  were  going  to  be 
outside  the  picket  line  and  wouldn't  be  able  to  work 
during  that  period. 

Q.    Were  passes  refused  anybody  at  that  meeting  ? 

A.  Yes,  at  that  meeting — maybe  I  had  better  clear 
this  up,  if  I  might.  These  were  just  temporary  passes 
that  were  discussed  at  this  particular  meeting.  They 
didn't  have  any  regular  passes  made  up.  At  this 
meeting  passes  were  refused  to  clerical  help.  We  had 
two  junior  engineers  that  did  not  get  passes,  two 
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telephone    repairmen    that    didn't    receive    passes. 

George  Cody  didn  't  receive  a  pass,  because  he  was  on 

vacation. 

Q.  Do  you  remember  any  other  discussion  at  that 
meeting  ? 

A.  That  was  the  principal  part  of  the  discussion. 
I  told  Mr.  [2736]  Gunning  that  I  still  felt  that  man- 
agement should  have — I  say  management,  I  mean 
people  outside  the  bargaining  unit — anyone  who  was 
in  the  bargaining  imit  should  have  a  pass  to  get 
through  the  picket  line  as  easily  as  possible.  It  was 
my  understanding  that  anyone  outside  the  bargain- 
ing unit  had  a  perfect  legal  right  to  come  through 
the  picket  line,  and  I  think  they  should  all  have  a 
pass  so  they  could  come  in  and  not  have  a  disturbance 
on  the  picket  line  trying  to  get  through,  which  I 
thought  would  happen  if  they  didn't  have  a  pass. 

Q.  Do  you  remember  anything  else  being  said 
about  passes  at  that  meeting,  Mr.  Jones  ? 

A.    That  is  my  full  recollection  at  this  time. 

Q.  When  did  you  next  meet  with  the  Workmen's 
Committee  ? 

A.  The  next  meeting  was  on  the  morning  of  Sep- 
tember 6th. 

Q.  Who  called  that  meeting,  Mr.  Jones,  if  you 
remember  ^  A.    I  called  the  meeting. 

Q.    And  w^ho  was  present? 

A.  For  the  Workmen's  Committee  H.  S.  Bean, 
Delbert  Clayton  and  C.  T.  Rednour. 

For  management  J.  R.  Letson  and  myself,  J.  C. 
Wilson.  The  secretary  also  attended  the  meeting. 
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Q.  Then  will  you  relate  the  conversation  at  that 
meeting  as  best  you  can? 

A.  I  told  the  Workmen's  Committee  that  I  still 
felt  that  passes  should  be  issued  to  all  the  people  in 
the  department  [2737]  who  were  outside  of  the  bar- 
gaining unit.  I  had  a  list  and  checked  over  this  list 
of  everyone  that  was  out  of  the  bargaining  unit.  The 
Workmen's  Committee,  Mr.  Bean,  stated  that  they 
still  felt  the  same  as  they  had  in  the  previous  meet- 
ing on  September  3rd.  They  did  not  believe  that  passes 
were  necessary  for  all  the  people  for  which  I  re- 
quested, and  to  keep  up  the  morale  of  the  picket  line 
they  would  only  issue  passes  to  a  certain  percentage 

of  the  group  which  I  had  requested. 
***** 

Q.  (By  Mr.  Avery)  :  Anything  else  said  at  that 
meeting,  Mr.  Jones'? 

A.  Mr.  Bean  or  Mr.  Clayton  stated  that  the 
passes  given  would  be  for  operating — ^not  be  given 
for  operating  work,  and  in  case  any  operations  were 
started,  why,  the  union  would  pick  up  the  passes 
that  they  had  issued. 

Q.    Do  you  remember  anything  else  said  about 

passes  at  that  meeting  ? 

A.    No,  sir,  I  think  that  covers  it.  [2738] 
***** 

Trial  Examiner  Scharnikow:  Did  you  agree  to 
any  statement  made  by  anybody  at  the  meeting  there 
would  be  no  movement  of  oil  ? 

The  Witness:    No,  sir. 

Q.     (By  Mr.  Avery) :    Did  you  make  any  state- 
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ment  that  pass-holders  would  do  no  productive  work  ? 

A.     No,  sir.  [2740] 
***** 

Trial  Examiner  Scharnikow:  I  will  sustain  the 
objection. 

Did  anyone  make  the  statement  that  no  productive 
work  would  be  done  ? 

The  Witness:  The  union  committee,  Workmen's 
Committee,  stated  they  were  giving  the  passes  to 
maintain  the  department  in  a  shutdown  condition; 
if  any  operating  work  was  performed,  they  would 
pick  up  the  passes. 

Trial  Examiner  Scharnikow:  What  answer  or 
comment  did  you  make  to  that  ? 

The  Witness:  I  made  no  comment  whatsoever. 
We  told  them  that  we  desired  the  passes  because  we 
considered  that  all  the  people  not  covered  by  the 
bargaining  unit  were  legally  entitled  to  them. 

Q.  (By  Mr.  Avery)  :  Mr.  Jones,  did  you  have  a 
telephone  conversation  with  Mr.  Cody  on  or  about 
September  8th  or  9th,  1948? 

A.     That  is  correct. 

Q 

A 

Q 

can 

A.  Mr.  Cody  called  me  September  8th  or  9th,  I 
think  it  was  Thursday  or  Friday  of  the  week  pre- 
ceding when  he  was  supposed  to  report  back  to  work 
from  his  vacation.  He  called  in  and  said  he  was  re- 
turning from  his  vacation,  was  ready  to  go  to  work. 


Did  you  call  Mr.  Cody  or  did  he  call  you  ? 

Mr.  Cody  called  me. 

Will  you  relate  that  conversation  as  best  you 


<? 
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I  told  him  that  there  was  a  strike  on,  I  was  glad 
that  he  called  because  his  schedule  would  be  different 
than  it  normally  would  be.  I  told  him  we  had  a  special 
schedule  for  him. 

His  car  was  in  the  refinery,  where  he  had  left  it, 
and  we  also  had  a  pass  for  him  to  go  through  the 
picket  line.  George  said  that  he  didn't  want  to  come 
in  and  pick  up  his  car  and  pick  up  his  pass,  because 
he  didn't  want  to  come  through  the  picket  line  at 
the  refinery  without  a  pass. 

I  told  George  that  we  would  deliver  the  pass  and 
his  schedule  to  his  house  and  would  deliver  the  car 
out  to  the  Los  Alamitos  headquarters  and  he  could 
pick  it  up  out  there. 

George  asked  what  type  of  work  he  would  be  doing 
and  I  told  him  that  we  were  running  a  24-hour  patrol 
and  he  would  relieve  one  of  the  men  on  that  patrol 
when  he  reported  to  work  and  continue  the  patrol 
work.  I  stated  briefly  we  were  checking  the  pipe  lines 
and  the  tank  farms,  that  he  could  get  the  details  from 
the  man  that  he  relieved  when  he  reported  to  work. 

Cody  indicated  he  would  report  to  work  according 
to  schedule 

Q.  Tell  us  what  Cody  said,  as  you  remember  it, 
Mr.  Jones. 

A.     Cody  said  that  he  would  report  to  work  at  the 

time  mentioned  in  his  schedule  when  he  received  the 

schedule.  He  hadn't  received  it  at  that  time.  [2742] 
***** 

Q.     Mr.  Jones,  do  you  know  whether  anyone  who 
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didn't  have  a  pass  during  the  strike  reported  for 

work,  anyone  under  your  supervision? 

A.    Yes,  I  do. 

Q.     Could  you  give  us  the  names  of  those  people 
who  did,  or  the  persons?  A.    B.  W.  Hammer. 

Q.    What  kind  of  work  did  he  do  for  the  company  1 

A.    He  worked  in  the  office. 

Q.    Anyone  else? 

A.    P.  T.  G.  Biery.  I  am  not  sure  of  that  third 
initial. 

Q.    What  was  his  job? 

A.    He  was  an  office  worker. 

Q.    Anyone  else?  A.    M.  Ratkay. 

Q.    What  was  his  job? 

A.    He  was  an  office  worker,  and  also  had  done 
relief  oil  dispatching. 

Q.    Anyone  else  that  you  recall?  [2743] 

A.    J.  M.  Dent. 

Q.    What  was  his  job? 

A.    He  was  a  material  clerk. 

Q.    Anyone  else?  A.    J.  R.  Letson. 

Q.    What  was  his  position? 

A.    District  foreman. 

Q.    Anyone  else?  A.    E.  M.  Misters. 

Q.    What  was  his  job? 

A.    Well,  it  is  the  other  sex,  works  in  the  office. 

Q.    Her  job.  Anyone  else? 

A.    W.  B.  Skinner. 

Q.    And  his  job?  A.     Oil  clerk. 

Q.    Anyone  else?  A.     L.  M.  Reichenbach. 

Q.    What  was  his  job?  A.    Field  gauger. 
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Q.    Were  there  any  more  ? 

A.    I  have  a  lot  more,  yes. 

Q.  Well,  I  want  to  limit  this.  All  these  people 
whom  you  have  named,  did  they  go  through  the 
picket  line  prior  to  September  28th  ? 

A.    No,  sir,  the  last  one  mentioned  did  not.  [2744] 

Q.  Did  not.  He  went  through  after  September 
28th,  I  take  it?  A.     That  is  correct. 

Mr.  Avery :    That  is  all  I  have,  Mr.  Examiner. 

Trial  Examiner  Scharnikow:  May  I  interrupt 
just  a  second  on  this  ? 

How  do  you  know  these  people  did  not  have 
passes  ? 

The  Witness:  I  know  they  did  not  have  passes 
because  they  were  not  issued  passes  at  the  meeting 
on  September  6th  held  in  my  office  with  the  union 
representatives,  would  not  give  passes  to  those  people 
except  one  of  the  instances,  J.  R.  Letson.  He  was 
issued  a  pass  at  that  time. 

Trial  Examiner  Scharnikow:  He  was  issued  a 
pass? 

The  Witness:  That  is  correct.  His  pass  was 
picked  up  by  the  union  previous  to  September  28th 
and  destroyed. 

Trial  Examiner  Scharnikow :  What  do  you  know 
about  it  being  picked  up? 

The  Witness :    I  just  have  the  word  of  Mr.  Letson. 

Trial  Examiner  Scharnikow:  Did  you  ask  for 
passes  for  all  these  people  whom  you  have  just  men- 
tioned? 

The  Witness :    Yes,  sir,  I  did. 
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Trial  Examiner  Scharnikow:  That  was  on  Sep- 
tember 6th? 

The  Witness:  Both  on  September  3rd  and  Sep- 
tember 6th. 

Trial  Examiner  Scharnikow:  Were  the  passes 
given  to  you  for  the  other  people? 

The  Witness :    Not  in  all  instances,  no,  sir.  [2745] 

Trial  Examiner  Scharnikow:  Was  there  a  def- 
inite refusal — strike  that.  Did  someone  for  the  union 
on  September  3rd  and  September  6th  say  definitely 
that  passes  w^ould  not  be  given  to  these  people,  ex- 
cluding Letson? 

The  Witness:    That  is  correct. 

Trial  Examiner  Scharnikow:  You  made  a  re- 
quest for  such  a  pass  in  the  case  of  Reichenbach? 

The  Witness :  No,  sir,  Reichenbach,  I  understood 
he  was  stricken  from  that  list,  because  he  came  up 
after  September  28th.  I  think  he  should  be. 

Trial  Examiner  Scharnikow:  Did  you  make  a 
request  for  a  pass  for  Reichenbach  on  September  3rd 
and  September  6th? 

The  Witness:    No,  sir. 

Trial  Examiner  Scharnikow:    But  in  the  case  of 

all  these  other  men  you  did,  and  the  girl? 

The  Witness:    Yes,  sir.  [2746] 
#  »  *  »  * 

Cross  Examination 
Q.    (By  Mr.  Hackler)  :    Now,  you  mentioned  that 
you  were  in  Los  Angeles  in  the  home  office  up  until 
some  time  in  the  evening  of  September  3rd.  Do  you 
recall  that  testimony?  A.    Yes,  sir. 


National  Labor  Relations  Board  367 

(Testimony  of  Fielder  A.  Jones.) 

Q.  And  that  you  remained  in  the  Los  Angeles 
office  until  some  time  in  the  evening?  [2753] 

A.     In  the  late  afternoon. 

Q.  And  then  you  made  arrangements  for  a  meet- 
ing at  11:00  o'clock  that  night  with  the  Workmen's 
Committee,  is  that  right  ?  Let  me  put  it  this  way 

A.  Bean  and  I  got  together  at  that  meeting  and 
decided  to  have  a  meeting  in  my  office  at  11:00 
o'clock  that  night. 

Q.  I  see.  Bean  had  been  at  the  same  meeting  you 
were  at  in  Los  Angeles?  A.     That  is  correct. 

Q.  The  meeting  at  11:00  was  at  your  office  at 
Signal  Hill?  A.    Wihnington. 

Q.  Wilmington;  your  office  is  in  Wilmington,  is 
that  right?  A.    Yes,  sir. 

Q.  Had  you  been  in  a  meeting  the  day  before, 
September  2nd,  in  the  Los  Angeles  office? 

A.  My  recollection  is  there  was  a  meeting  the 
afternoon  of  the  previous  day. 

Q.  Those  were  bargaining  meetings,  weren't 
they?  A.    That  is  correct. 

Q.  Were  substantially  the  same  people  present 
at  the  September  2nd  and  September  3rd  meetings 
in  Los  Angeles?  Let  me  rephrase  that.  I  don't  want 
to  go  very  much  into  this,  but  to  establish  the  facts 
of  the  meeting.  Let  me  ask  you  if  at  the  September 
2nd  and  3rd  meetings  in  Los  Angeles  there  were 
representatives  of  the  Union  and  representatives  of 
the  [2754]  management  there,  not  only  the  pipe  line 
but  also  the  other  refining  departments. 
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A.  Wallace  E.  Avery,  1524  North  Pacific,  Glen- 
dale. 

Q.  What  is  your  present  employment  and  posi- 
tion? 

A.     Attorney  for  The  Texas  Company. 

Q.     Located  in  Los  Angeles? 

A.     Yes,  929  South  Broadway. 

Q.  Were  you  occupying  that  position  in  1948, 
Mr.  Avery?  A.     I  was.  [2774] 

Q.  There  is  in  the  evidence  here  as  General 
Counsel's  Exhibit  No.  13  a  strike  settlement  agree- 
ment, which  I  show  you.  I  will  ask  you  if  some  time 
in  early  November  you  had  a  meeting  with  any  rep- 
resentatives of  the  Union  concerning  the  matter  of 
putting  into  eHect  or  carrying  out  any  portion  of 
that  settlement?  A.    Yes,  I  did. 

Q.    When?  A.    On  November  3rd. 

Q.    Where? 

A.    At  our  offices  in  Los  Angeles. 

Q.  Will  you  tell  us  about  that  meeting,  telling 
first  who  was  present,  and  then  describe  the  meet- 
ing, the  conversations? 

A.  Mr.  Mattern,  Carl  Mattern,  Mr.  Lindsay 
Waldon 

Q.     Who  is  Mr.  Waldon? 

A.  Mr.  Waldon  is  general  counsel  for  the  Oil 
Workers  International  Union ;  Mr.  Mattern  is  a  dis- 
trict director,  I  so  understood ;  Mr.  George  Whitney, 
who  is  an  attorney  of  the  firm  of  Gibson,  Dunn  and 
Crutcher,  and  myself  met  to  consider  action  neces- 
sary to  put  Paragraph  5  of  the  Strike  Settlement 


National  Labor  Relations  Board  371 

(Testimony  of  Wallace  E.  Avery.) 
Agreement  into  effect.  That  paragraph  has  to  do  with 
the  agreement  on  the  part  of  the  refining  department 
not  to  prosecute  the  civil  action,  and  the  agreement 
on  the  part  of  the  Union  not  to  prosecute  the  un- 
fair labor  practice  charges.  [2775] 
^  *  *  *  ^ 

Q.    When  was  this  last  phone  call,  Mr.  Avery? 

A.  I  believe  it  was  around  noon  on  the  18th,  I 
think.  Yes,  I  think  that  was  the  date.  And  I  told 
either  Mr.  Brown  or  Mr.  Waldon  that  we  w^ould 
draw  up  the  necessary  papers  dismissing  the  lawsuit 
and  withdrawing  the  unfair  labor  practice  charge, 
and  that  we  would  be  over  later  that  afternoon. 

Q.     Did  you  go  over  that  afternoon  ? 

A.    Yes. 

Q.    Where  did  you  go? 

A.  Mr.  Whitney  had  drawn  up  the  stipulation 
dismissing  the  lawsuit.  I  drew  up  the  request  for 
mthdrawal.  [2785] 

Q.  Is  the  stipulation  the  one  which  is  attached 
to  the  motion  to  dismiss  which  was  filed  earlier  in 
this  proceeding  and  was  attached  to  that  motion  as 
the  Appendix  C?  A.     That  is  true. 

Q.  Did  you  see  Mr.  Brown  or  Mr.  Waldon  or 
both  that  day?  A.     I  did. 

Q.    Where? 

A.  At  the  Alexandria  Hotel.  Mr.  Whitney  and 
I,  w4th  these  two  documents,  went  to  the  Alexandria 
Hotel. 

Q.    What  w^as  the  other  document? 

A.     The  withdrawal  request. 
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Q.     Is  that  the A.    It  is. 

Q.    withdrawal  request  which  is  Appendix  B  ? 

A.     That  is  right. 

Q.     Go  ahead.  [2786] 

A.  Mr.  Whitney  handed  the  stipulation  to  Mr. 
Waldon,  and  I  handed  the  withdrawal  request  to 
Mr.  Brown.  Before,  however,  Mr.  Brown  signed  the 
withdrawal  request,  I  told  him  that  he  had  placed 
me  in  a  very  peculiar  position;  that  I  had  been  the 
union's  advocate  with  my  people,  and  that  they 
were  not  at  all  satisfied  that  the  union  would  keep 
its  word  and  not  file  new  charges.  They  had  been 
concerned,  I  told  Mr.  Brown,  that  they  felt  that 
since  the  union  had  struck  the  company  without 
doing  very  much  negotiating,  that  they  might  like- 
wise turn  around  and  not  keep  their  word  and  file 
new  charges,  and  that  I  had  been  placed  in  a  rather 
embarrassing  position  and  that  if  Mr.  Brown,  if  the 
union  did  not  keep  its  word,  that  I  would  be — ^that 
I  would  in  effect  be  double-crossed. 

Mr.  Brown  stated  this,  that  he  could  not  prevent 
an  individual  striker  from  filing  a  charge,  and  I 
agreed  that  he  could  not,  but  he  did  say  that  the 
union,  that  I  could  depend  on  the  union  not  encour- 
aging or  filing  any  new  charges. 

In  that  same  conversation  Mr.  Brown  mentioned 
Mr.  Cody  and  said  that  Mr.  Cody  might  file  a  charge, 
because  he  felt  that  when  he  was  asked  to  do  pro- 
ductive work  that  the  company  had  in  fact  demoted 
him,  and  that  it  was  possible  that  Mr.  Cody  would 
file  such  a  charge,  but  the  union  would  have  nothing 
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to  do  with  it.  Mr.  Brown  then  signed  the  withdrawal 
request  and  Mr.  Waldon  and  Mr.  Whitney  executed 
the  stipulation. 

«     4t     *     »     « 

Cross  Examination 

Q.  (By  Mr.  Hackler)  :  Mr.  Avery,  in  this  meet- 
ing on  the  3rd  day  of  November,  the  first  meeting 
you  testified  to,  had  the  parties  at  that  time  agreed 
on  the  terms  except  for  the  drafting  the  document 
which  became  the  written  strike  settlement  agree- 
ment in  the  refining  department? 

A.  My  recollection  is,  Mr.  Hackler,  that  that 
document  had  already  been  drafted. 

Q.  By  ''that  docimfient,"  you  are  referring  to  the 
November  4th  written  strike  settlement  agreement 
signed  by  O'Connor,  Mattern  and  Mr.  Myers? 

A.    General  Counsel's  Exhibit  No.  13. 

Q.    General  Counsel's  13?  A.    Yes,  sir. 

Q.  That  had  been  drafted  and  approved  by  your- 
self and  the  attorneys  for  the  union? 

A.  Well,  I  don't  know  about  the  attorneys  for 
the  union,  Mr.  Hackler.  I  know  it  had  been  approved 
by  our  legal  department,  by  myself  and,  I  believe, 
by  Mr.  McNair. 

Q.  I  believe  you  testified  that  Mattern,  Waldon 
and  George  Whitney  were  present  with  yourself  at 
that  meeting?  A.    Yes,  sir. 

Q.  And  that  the  purpose  of  that  meeting  was  to 
discuss  what  dociunents  it  would  be  necessary  to 
draw  in  connection  with  the  last  paragraph  of  that 
written  strike  settlement  [2790]  agreement? 
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A.     That  is  true. 

Q.  The  parties  at  that  time  knew  this  settlement 
agreement  was  going  into  effect  as  soon  as  it  was 
signed,  I  take  it? 

A.  Well,  no,  it  wasn't  quite  that  way,  Mr.  Hack- 
ler.  I  believe  that  on  the  3rd  the  union  was  to  have 
a  membership  meeting,  at  which  the  strike  settlement 
agreement  would  be  ratified.  I  am  not  too  clear  on 
that,  but  I  believe  that  was  the  case. 

Q.  Let  me  ask  you  if  the  strike  settlement  agree- 
ment had  been  reduced  to  typewritten  form  by  that 
time?  A.    Yes,  it  had. 

Q.  Had  it  been  examined  and  approved  by  Mat- 
tern  or  other  imion  representatives,  so  far  as  they 
were  concerned,  subject  perhaps  to  the  ratification 
of  the  membership  ?  A.     I  believe  it  had. 

Q.    When  you  met  with  them,  were  they  aware 

of  the  contents  of  the  document? 

A.    Yes,  sir,  they  were.  [2791] 
***** 

Q.  By  the  terms  of  Paragraph  5  of  this  agree- 
ment, which  is  General  Counsel 's  Exhibit  13,  it  states 
that  the  refining  department  will  not  prosecute  the 
pending  law  suit  heretofore  filed  against  the  union 
or  its  members,  or  institute  any  new  [2792]  law  suits 
for  any  alleged  damage  to  the  refining  department 
or  its  employees  arising  out  of  the  current  strike. 
You  note  that?  A.     I  see  that. 

Q.    Do  you  know  who  drafted  this  document? 

A.     I  believe  that  was  a  joint  effort. 
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Q.  Did  you  participate  in  the  joint  drafting  of 
it?  A.    Yes,  I  did. 

Q.  Was  it  the  purpose  of  that  section,  the  por- 
tion I  just  read,  to  bring  about  the  dismissal  of  not 
only  the  damage  suit  but  also  the  injunction  action, 
insofar  as  it  applied  to  the  refining  department? 

A.     Both. 

Q.     Both?  A.     Both,  that  is  right. 

Q.  In  other  words,  the  carrying  of  that  out  would 
entail  the  refining  department  being  completely  out 
of  the  law  suit?  A.     That  is  true. 

Q.    Is  that  right?  A.     That  is  right. 

Q.  Both  as  to  claims  for  damages  or  injunction, 
is  that  right?  A.     That  is  true. 

Q.  When  did  the  pickets  leave?  When  did  they 
cease  picketing  in  the  refining  department?  After 
the  signing  of  this  dociunent? 

A.  This  is  hearsay,  what  I  am  going  to  give  you. 
I  believe  [2793]  that  picketing  was  discontinued  as 
to  the  refining  department  properties  on  the  5th  of 
November. 

Q.     The  day  after  this  settlement  was  signed. 

A.     The  day  after  this  was  signed. 

Q.    As  a  matter  of  fact,  the  settlement  provides 

that  the  people  be  scheduled  back  to  w^ork  as  soon 

as  it  was  signed,  does  it  not?  A.    Yes.  [2794] 

*  *  *  *  * 

Q.  You  understand  my  question  has  to  do  with 
your  claim  for  [2798]  money  damages,  and  isn't  it  a 
fact  that  the  claim  you  had  urged  in  the  law  suit  and 
the  only  one  of  which  you  were  aware  at  that  time 
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was  a  claim  that  the  company  through  its  inability 

to  operate  its  properties  because  of  the  strike  had 

suffered  by  way  of  drainage,  loss  of  profits,  and  so 

forth? 

A.  I  would  still  not  agree  just  because  of  the 
strike.  If  you  will  say  that  because  of  mass  picketing 
and  so  on,  I  will  agree  with  you. 

Q.  Assume  mass  picketing  was  one  of  the  causes, 
so  far  as  the  Complaint  is  concerned,  that  you  were 
imable  to  operate  your  properties,  would  your  an- 
swer be  that  still  your  claim  for  damage  was  bot- 
tomed on  loss  of  profits  and  other  money  losses,  due 
to  your  inability  to  operate  your  property? 

A.    Yes,  there  was  no  destruction  of  property. 

Q.  That  is  what  I  am  getting  at.  There  was  no 
claim  in  the  Complaint,  or  at  the  time  you  were  meet- 
ing with  these  people  on  the  3rd  were  you  aware 
of  any  claim  by  the  company  against  any  of  the  pro- 
duction strikers  for  having  inflicted  damage,  physi- 
cal damage,  to  your  properties? 

A.    By  destruction? 

Q.    Yes.  A.    That  is  true.  [2799] 

■9t     #     *     *     * 

Q.  Was  there  any  discussion  between  yourself 
and  either  of  us  with  reference  to  how  many  de- 
partments or  separate  bargaining  units  were  in  ex- 
istence at  The  Texas  Company? 

A.  I  don't  believe  so,  except  this,  Mr.  Hackler, 
that  I  think  I  told  you  there  were  three  producing 
department  units  which  were  not  included  in  a 
formal  strike  settlement  agreement. 
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Q.  What  was  the  date  of  this  meeting,  Novem- 
ber 19th?  A.    Yes. 

Q.  The  withdrawal  request  was  in  your  presence 
signed  by  me,  was  it  not  ?  A.    Yes. 

Q.    And  a  copy  given  to  you?  [2824] 

A.    Yes,  several  copies. 

Q.     After  my  telephone   conversation  with  Mr. 

Brown?  A.     That  is  right. 

*  *  *  *  * 

Q.  The  settlement  agreement  in  the  refinery  was 
not  produced  or  a  copy  shown  or  delivered,  was  it  ? 

A.  I  had  it  in  my  possession,  but  I  don't  think  we 
looked  at  it. 

Q.     It  wasn't  brought  out  at  all,  was  it? 

A.  I  don't  think  so.  I  don't  recall  that  it  was.  Our 
conversation  was  quite  short,  according  to  my  re- 
collection. [2825] 

*  *  *  * 

Q.  (By  Mr.  Hackler)  :  Mr.  Avery,  I  hand  you  a 
document  marked  for  identification  as  General  Coun- 
seFs  Exhibit  No.  49  and  ask  you  if  that  is  your  sig- 
nature on  that  letter?  A.     It  is. 

Q.  This  appears  to  be  a  letter  of  March  30th,  ad- 
dressed to  [2826]  Mr.  Martin  Zimring.  You  know  he 
is  a  Field  Examiner  who  was  investigating  this  case 
at  that  time?  A.    Yes. 

Q,  You  say,  "In  accordance  with  your  request, 
w^e  are  enclosmg  a  copy  of  the  strike  settlement 
agreement  dated  November  4,  1948,  and  entered  into 
between  the  refining  department  of  The  Texas  Com- 
pany and  the  Oil  Workers  International  Union." 
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Do  you  know  how  that  request  was  made  by  him, 
whether  in  writing  or  orally? 

A.    I  believe  that  was  made  orally.  That  is  my 

recollection. 
***** 

Q.  And  you  attached  to  this  letter  a  copy  of  the 
November  4th  strike  settlement?  [2827] 

A.     That  is  right. 

Q.  Isn't  it  a  fact  that  until  this  letter  was  sent 
on  March  30,  1949,  you  had  not — to  your  knowl- 
edge, the  Labor  Board  had  not  been  supplied  with 
a  copy  of  that  strike  settlement  agreement? 

A.     To  my  knowledge,  the  Board  had  not  been. 
*****  |-2g28] 

Q.  (By  Mr.  Hackler) :  I  hand  you  a  docmnent 
marked  for  identification  as  General  Counsel's  Ex- 
hibit 52  and  ask  you  if  that  is  a  letter  that  you  wrote 
addressed  to  the  attention  of  Mr.  Zimring,  bearing 
your  signature,  which  is  a  reply  to  a  letter  you  re- 
ceived enclosing  a  copy  of  the  charge  filed  by  George 
Cody?  A.    Yes,  it  is.  [2840] 

Q.  So  that  I  am  clear,  you  mentioned  that  you 
did  not  file  any  documents  to  dismiss.  I  note  that  this 
letter  does  say  on  March  2,  1949,  "We  respectfully 
request  the  Regional  Director  to  dismiss  this 
charge." 

A.    Yes.  I  had  reference  to  formal  motions. 

Q.    Yes,  that  is  what  I  had  reference  to. 

I  will  ask  you  to  examine  this  General  Comisel's 
Exhibit  No.  52,  of  March  2nd,  and  if  that  letter  was 
not  in  reply  to  a  letter  which  accompanied  your  copy 
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of  the  Cody  charge  and  invited  a  statement  of  posi- 
tion with  reference  to  Cody's  case. 

A.  My  recollection  is  that  that  is  a  fact,  that 
this  is  in  response  to  your  form  letter  asking  for  a 
statement  of  my  position. 

Q.  Of  your  position.  I  will  ask  you  if  in  your 
letter  you  made  any  reference  to  a  settlement  agree- 
ment as  being  binding  upon  or  as  being  a  cause  for 
dismissing  and  disposing  of  Cody's  case? 

A.    I  did  not. 

Q.  As  stated  in  the  letter,  you  simply  said  that 
he  was  discharged  as  a  supervisor,  because  he  re- 
fused to  perform  duties  assigned  to  him,  namely,  se- 
curing gauges  and  tank  temperatures  and  samples 
at  the  Yorba  Linda  station. 

A.     That  is  right.  [2841] 
***** 

ALFRED  GEORGE  CODY 
a  witness  recalled  by  and  on  behalf  of  the  General 
Coimsel,  having  been  previously  duly  sworn,  was  ex- 
amined and  testified  further  as  follows: 

Direct  Examination 

Q.  (By  Mr.  Hackler) :  Mr.  Cody,  you  have  pre- 
viously been  sworn  as  a  witness  in  this  matter? 

A.     Yes,  sir. 

Q.  You  are  the  same  George  Cody  who  testified 
earlier?  A.    Yes,  sir. 

Trial  Examiner  Scharnikow :  Alfred  George  Cody. 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Hackler)  :  You  recall  in  your  direct 
testimony  that  you  mentioned  some  black  books  in 
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which  you  made  entries  as  you  were  riding  the  lines 

while  you  were  working  during  the  strike? 

A.    Yes,  sir. 

Q.  I  think  you  were  present  here  in  the  court- 
room when  the  two  black  books  were  produced  and 
typewritten  copies  of  them  were  placed  into  evi- 
dence as  Respondent's  Exhibits  23  and  24? 

A.    Yes,  sir. 

Q.  Now,  Mr.  Cody,  in  your  direct  examination, 
your  examination  [3089]  in  chief,  you  testified  that 
you  could  only  recall  two  occasions  on  which  you 
had  actual  knowledge  that  oil  or  petroleum  products 
were  moving  through  the  pipe  lines. 

With  respect  to  those  two  occasions,  what  did  you 
have  reference  to? 

A.  I  had  reference  to  the  time  that  I  heard  the 
oil  coming  in  at  Los  Alamitos,  and  at  that  time  the 
only  other  one  I  could  recollect  was  the  one  at  the 
Elliot  lease  in  Huntington  Beach. 

Q.  Now,  with  reference  to  oil  moving  through 
the  pipe  lines,  did  you  have  reference  to  any  par- 
ticular pipe  lines  in  your  testimony? 

A.    Yes,  through  our  pipe  lines. 

Q.    By  ''our  pipe  lines,"  what  do  you  mean? 

A.  Why,  the  ones  owned  by  The  Texas  Com- 
pany. 

Q.  Are  there  pipe  lines  that  are  imder  the  con- 
trol and  operation  of  the  production  department? 

A.    Yes. 

Q.    I  will  put  it  this  way :  Are  there  pipe  lines  in 
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the  system  that  the  movement  of  oil  is  handled  by 

production  people  through  those  pipes'? 

A.    From  the  oil  to  the  line,  yes. 

Q.     From  the  oil  to  the  lease  shipping  tank? 

A.     From  the  oil  well  to  the  lease  shipping  tank. 

Q.  On  those  two  occasions  that  you  had  refer- 
ence to,  did  you  [3090]  include  in  the  two  occasions 
that  type  of  movement?  A.     No. 

Q.  Did  you  have  reference  to  movements  which 
the  pipe  line  division  would  normally  handle? 

A.    Yes,  sir. 

Q.  Since  Respondent's  Exhibits  23  and  24  have 
been  received  into  evidence,  did  you  at  my  request 
examine  all  of  the  entries  in  those,  in  the  log  books 
that  bear  your  name  ?  A.     Yes,  sir. 

Q.    In  other  words,  the  entries  made  by  you. 

A.    Yes,  sir. 

Q.  After  examining  them,  did  you  find  anything 
that  refreshed  your  recollection  with  reference  to 
the  pipe  line  shipments  that  directly  came  to  your 
attention?  A.    Yes,  I  did. 

Q.    What  did  you  determine  in  that  respect? 

A.  I  determined  that  in  the  notes  that  I  wrote 
into  the  book  that  I  had  notified  the  company  that 
there  was  a  movement  of  oil  at  the  Yarnell  lease, 
Yorba  Linda. 

Q.  Was  that  in  addition  to  the  two  occasions 
which  you  have  testified  to?  A.    Yes,  sir. 

*****  [3091] 

Q.  (By  Mr.  Hackler)  :  Will  you  check  the  exhibit 
which  is  Respondent's  Exhibit  24,  at  page  10,  the 
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entry  which  begins  at  the  bottom  of  the  page  and 
contains  your  signature  on  the  following  page,  and 
see  if  that  is  the  one  that  you  had  reference  to  in 
your  testimony?  A.    Yes,  it  is. 

Q.  That  is  page  10  of  Respondent's  Exhibit  No. 
24,  an  entry  of  September.  Is  that  the  one  to  which 
you  had  reference?  A.    Yes. 

Q.  It  was  your  testimony  here  that  Yorba  Linda 
is  used  as  a  pump  station  for  the  Richfield  field? 

A.    That  is  right. 

Q.  With  reference  to  the  entries  appearing  on 
that  date,  what  portion  of  the  entry  made  by  you 
that  date  are  you  referring  to  as  a  report  of  opera- 
tions of  the  pipe  line  division? 

A.     On  page  10,  the  third  paragraph. 

Q.  The  part  that  begins,  ^'Went  to  Yorba  Linda 
\'ia  pipe  line"?  [3092]  A.    Yes,  sir. 

Q.  Can  you  tell  us  in  your  own  words  what  hap- 
pened on  that  occasion?  A.    Yes,  sir,  I  can. 

Q.    All  right,  what  did  happen? 

A.  I  drove  up  to  check  the  Yorba  Linda  pump  sta- 
tion and  noted  that  Mr.  Letson  and  Mr.  Hopkins 
were  standing  on  the  bank  above  the  tanks  at  the 
Yarnell  lease,  and  I  also  noted  that  the  pipe  line 
pump  was  running. 

I  asked  Mr.  Letson  what  was  going  on.  He  said 
he  didn't  know. 

I  also  noted  the  other  notes  that  I  showed,  that 
the  tank  suction  was  open  on  a  tank  at  that  lease 
and  another  one  was  closed  and  the  seals  were  broken. 

Q.    Now,  the  entry  indicates,  says  a  stream  was 
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going  into  Tank  10006.  Was  that  a  pipe  line  tank? 

A.  Yes,  sir,  that  is  a  storage  tank  at  the  Yorba 
Linda  pmnp  station. 

Q.    A  pipe  line  storage  tank?  A.     Yes,  sir. 

Q.     Not  a  lease  shipping  tank?  A.     No,  sir. 

Q.  Was  it  in  connection  with  the  movement  of 
oil  into  that  tank  that  you  questioned  Letson,  or  some 
other  movement? 

A.  It  was  the  line  being  open  into  that  tank  and 
the  note  [3093]  that  the  pipe  line  pmnp  was  rimning 
at  the  Yarnell  lease  that  I  made  that  note. 

Q.  You  say  "the  pipe  line  pump."  Do  you  say 
that  in  distinction  to  some  other  type  of  pump? 

A.    Yes. 

***** 

Q.  I  believe  it  was  your  testimony  you  did  look 
over  the  other  entries  in  the  book  that  bears  your 
signature  and  that  you  found  no  other  occasions 
other  than  the  one  in  Yorba  Linda  and  the  two  you 
mentioned  in  your  testimony,  namely,  Huntington 
Beach  and  Los  Alamitos,  where  you  actually  observed 
oil  movements  in  the  pipe  line  system  under  your 
supervision.  Is  that  right? 

A.     That  is  right,  as  I  understood  thfem.  [3094] 

Q.  You  heard  a  good  deal  of  testimony  here,  did 
you  not,  with  reference  to  entries  made  by  yourself 
to  the  effect  that  wells  were  pumping  and  wells  were 
operating  at  various  times.  You  heard  that  testi- 
mony? A.    Yes,  sir. 

Q.    You  observe  a  nmnber  of  statements  over 
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your  signature  where  notations  of  that  kind  are 

made,  do  you  not?  A.     Yes,  sir. 

Q.  Did  those  notations  at  the  time  you  made  them 
have  reference  to  an  observation  on  your  part  that 
oil  was  moving  in  the  pipe  line  under  your  jurisdic- 
tion? A.     No,  sir. 

Q.  Was  it  your  understanding  that  at  least  dur- 
ing the  strike  you  were  to  report  matters  of  that 
kind,  matters  that  would  normally  come  under  pro- 
duction operation  as  distinct  from  pipe  line  opera- 
tion? 

A.  Yes,  especially  the  operations  of  the  field.  I 
mean  by  that,  I  was  to  note  what  wells  were  on  and 
which  ones  were  off,  and  I  tried  to  do  that. 

Q.     It  was  your  understanding  that  the  company 

wanted  that  information  ?  A.    Yes,  sir.  [3095] 

*  ^  *  *  * 

Q.  (By  Mr.  Hackler) :  Was  this  type  of  book- 
reporting  used  before  the  strike?  A.     No,  sir. 

Q.  So  that  the  books  came  into  existence  just  at 
the  time  of  the  strike,  as  far  as  you  know? 

A.  Came  to  my  knowledge  when  I  came  back  to 
work  on  the  13th  of  September. 

Q.  I  believe  you  said  the  person  who  turned  the 
book  over  to  you  told  you  the  type  of  thing  that  the 
company  was  interested  in.  A.     That  is  right. 

Q.  And  by  ''interested  in"  I  mean  for  the  pur- 
pose of  making  any  entries  in  the  book,  is  that  cor- 
rect? A.     That  is  right. 

Q.  Now,  in  the  observations  made,  or  statements 
made  by  you  in  various  places  ''Wells  pumping,"  the 
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number  of  wells  pmnping,  and  ''All  wells  pumping,'^ 
on  a  given  lease,  what  would  be  the  basis  of  that? 
Would  it  be  just  the  observation  of  movement  of  the 
pump,  or  that  you  had  actually  gone  out  and  in- 
spected it? 

A.    Just  the  operation  of  the  pump  in  motion. 

Q.    You  were  in  an  automobile  as  you  drove  by? 

A.    Yes,  sir. 

Q.  Did  you  get  out  of  the  automobile  in  each  of 
those  instances  when  the  entry  at  a  given  lease  was 
made? 

A.  No,  sir ;  only  in  the  cases  when  I  observed  that 
seals  were  broken,  and  that  was  on  our  lines. 

Q.  Inviting  your  attention  to  a  chart  received 
in  evidence,  which  is  Respondent's  Exhibit  16,  you 
will  note,  Mr.  Cody,  that  this  covers  gathering  opera- 
tions between  September  4th  and  September  27th. 
You  note  that?  A.    Yes. 

Q.  I  believe  you  have  had  an  opportunity  to  see 
this  or  a  copy  of  it  before  you  are  on  the  witness  stand 
now?  A.    I  have. 

Q.  This  shows  some  movements,  and  it  shows  the 
gauging  and  sampling  in  connection  with  them,  and 
on  numerous  occasions  show^s  Mr.  Letson  as  gauging 
and  sampling  in  connection  with  those  shipments  on 
both  The  Texas  Company  oil  and  oil  which  was  taken 
from  producers.  A.    Yes,  sir. 

Q.  Did  you  see  Mr.  Letson  gauge  or  sample  upon 
any  of  those  occasions  ?  A.    No,  sir. 

Trial  Examiner  Schamikow:  Or  on  any  oc- 
casion. 
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Q.  (By  Mr.  Hackler)  :  Or  on  any  occasion  prior 
to  the  time  [3097]  you  were  fired? 

A.  No,  sir.  Talking  about  the  period  during  the 
strike  f 

Q.    Yes.  A.    No,  sir. 

Q.  I  mean,  of  course,  after  your  return  from 
vacation  and  while  you  were  still  working  during 
the  strike.  A.    No. 

Q.  Did  he  at  any  time  tell  you  during  that  period 
that  he  was  doing  gauging  and  sampling? 

A.    No. 

Q.     Or  that  he  was  issuing  any  run  tickets? 

A.    No. 

Q.  Did  you  ever  see  any  run  tickets  issued  by 
him?  A.     No,  sir. 

Q.  On  the  occasion  that  you  testified  to  at  Yorba 
Linda,  you  said  you  questioned  Mr.  Letson  with 
reference  to  what  was  going  on,  and  what  was  his 
reply?  A.     That  he  didn't  know. 

Q.  Were  there  any  other  occasions  on  which  you 
asked  Letson  what  was  going  on  with  reference  to 
gathering  systems,  or  if  he  knew  what  was  going  on  ? 

A.    Yes,  sir. 

Q.     More  than  one  occasion?  A.    Yes,  sir. 

Trial  Examiner  Scharnikow:  You  testified  as  to 
one  other  [3098]  on  your  direct.  Are  there  others 
than  those  two  now,  the  one  in  the  Board's  case  and 
the  one  on  your  present  appearance  on  the  stand? 

The  Witness:  That  is  the  only  two  times  that  I 
remember. 
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Q.  (By  Mr.  Hackler) :  And  on  both  occasions 
what  was  his  reply? 

A.  He  denied  that  he  even  knew  what  the  So- 
Cal  ganger  was  doing  on  top  of  the  Elliot  tank. 

Q.  I  believe  in  the  direct  testimony  you  men- 
tioned an  occasion  when  some  ganger  of  some  other 
company,  I  forget  just  the  name  of  that  company, 
that  you  discussed  or  had  a  conversation  with  Mr. 
Letson  with  reference  to  who  was  gauging  a  tank, 
and  it  turned  out  to  be,  according  to  Letson,  a  man 
from  what  company?  [3099]  A.     So-Cal. 

Q.     In  your  direct  testimony  I  mean 

A.     No,  I  didn't  say  the  right  one. 

Q.  You  didn't  say  the  right  name  of  that  com- 
pany. Does  this  exhibit,  and  particularly  the  writ- 
ing "So-Cal  equals  So-Cal  Oil  and  Refining  Com- 
pany", with  reference  to  Huntington  Beach  gauging 
on  the  8th  or  at  various  times  where  the  word  So-Cal 
appears  under  gauging,  is  that  what  you  had  refer- 
ence to? 

A.  That  is  the  ganger  I  had  reference  to.  [3100] 
*  *  *  *  * 

Q.  Now,  was  it  your  testimony  that  you  under- 
stood in  the  course  of  the  strike  you  were  to  put  in 
the  black  book  matters  connected  with  the  produc- 
tion department  as  well  as  matters  under  the  pipe 
line  division? 

A.  Only  to  the  extent  of  the  wells  that  were  run- 
ning in  the  different  fields. 

«     «     4f     «     4f 

Q.    (By  Mr.  Hackler)  :    Now,  in  reading  over  the 
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information  from  this  black  book,  do  you  know 
whether  the  reference  is  made  therein  by  you  or 
others  to  seals  or  in  all  instances  numbered  seals  ? 

A.    No. 

Trial  Examiner  Scharnikow:  Do  you  know  now 
whether  in  any  of  those  cases  the  seals  referred  to 
were  numbered  seals  in  your  report,  for  example, 
under  Respondent's  Exhibits  23  and  24? 

The  Witness :   Yes,  those  were.  [3108] 

Trial  Examiner  Scharnikow:    All  of  them? 

The  Witness:  Yes,  sir,  all  of  them  were  num- 
bered seals  that  I  referred  to. 

Q.  (By  Mr.  Hackler) :  In  each  instance  you  re- 
ferred to  a  numbered  seal  did  you  put  the  niunber 
down  in  your  report,  as  far  as  you  can  recall? 

A.    Number  of  the  tank,  not  the  number  of  the 

seal.  It  wouldn't  be  there.  [3109] 
***** 

Q.  (By  Mr.  Hackler)  :  Now,  let  me  ask  you,  Mr. 
Cody,  if  prior  to  the  strike  and  while  you  were  act- 
ing as  a  ganger  for  the  company,  if  any  occasions, 
to  your  knowledge,  arose  when  the  suction  gates 
shown  on  Greneral  Coimsel's  Exhibit  47  at  those  tanks 
were  opened  at  a  time  when  oil  was  not  being  shipped 

through  the  gathering  system  ?  A.     No.  [3114] 

***** 

Q.  (By  Mr.  Hackler) :  Prior  to  the  strike,  did 
pipe  line  employees  gauge  and  sample  the  gasoline 
tanks  at  Plant  5?  A.    Yes,  sir.  [3119] 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12916 

THE  TEXAS  COMPANY,  a  corporation, 

Respondent, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Ex- 
ecutive Secretary,  duly  authorized  by  Section  102.87, 
Rules  and  Regulations  of  the  National  Labor  Rela- 
tions Board — Series  6,  hereby  certifies  that  the  docu- 
ments annexed  hereto  constitute  a  full  and  accurate 

transcript  of  the  entire  record  of  a  consolidated  pro- 
ceeding had  before  said  Board,  entitled,  ''In  the 
Matter  of  The  Texas  Company  and  Robert  Riss- 
man,"  and  "In  the  Matter  of  the  Texas  Company 
and  George  Cody,"  the  same  being  known  as  Cases 
Nos.  21-CA-295  and  21-CA-375,  before  said  Board, 
such  transcript  including  the  pleadings  and  testi- 
mony and  evidence  upon  which  the  order  of  the 
Board  in  said  proceeding  was  entered,  and  includ- 
ing also  the  findings  and  the  order  of  the  Board. 

Fully  enumerated,  said  docimients  attached  hereto 
are  as  follows: 

1.   Order  designating  Isadore   Greenberg,   Trial 
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Examiner  for  the  National  Labor  Relations  Board, 
dated  October  11,  1949. 

2.  Order  designating  William  P.  Scharnikow 
Trial  Examiner  for  the  National  Labor  Relations  in 
place  and  stead  of  Isadore  Greenberg,  dated  October 
25,  1949. 

3.  Stenographic  transcript  of  testimony  taken  be- 
fore Trial  Examiner  Scharnikow  on  October  26,  27, 
28,  and  31,  November  1  through  4,  7,  8,  11,  and  14 
through  19,  21,  22,  and  23,  1949,  together  with  all 
exhibits  introduced  in  evidence;  also  rejected  ex- 
hibits. 

4.  Joint  request  of  Petitioner  (Respondent  be- 
fore the  Board  and  General  Counsel,  dated  Decem- 
ber 2,  1949,  for  extension  of  time  for  filing  briefs 
before  the  Trial  Examiner. 

5.  Copy  of  Chief  Trial  Examiner's  telegram, 
dated  December  5,  1949,  granting  all  parties  exten- 
sion of  time  for  filing  briefs. 

6.  Petitioner's  telegraphic  motion  to  dismiss  the 
amended  consolidated  complaint  dated  May  15,  1950. 
(Denied,  see  Trial  Examiner's  Intermediate  Report, 
dated  June  16,  1950,  page  3.) 

7.  General  Counsel's  opposition  to  Petitioner's 
motion  to  dismiss  the  amended  consolidated  com- 
plaint dated  May  18, 1950. 

8.  Copy  of  Trial  Examiner  Scharnikow 's  Inter- 
mediate Report,  dated  June  16,  1950  (annexed  to 
Item  18  hereof) ;  order  transferring  cases  to  the 
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Board,  dated  June  16,  1950,  together  with  affidavit 
of  service  and  United  States  Post  Office  return  re- 
ceipts thereof. 

9.  Petitioner's  telegram,  dated  June  19,  1950,  re- 
questing extension  of  time  for  filing  exceptions  and 
brief,  also  requesting  permission  to  argue  orally  be- 
fore the  Board.  (Petitioner's  request  for  oral  argu- 
ment denied,  see  Board's  Decision  and  Order  dated 
April  16,  1951.) 

10.  Petitioner's  telegram,  dated  June  20,  1950, 
requesting  further  extension  of  time  for  filing  excep- 
tions and  brief. 

11.  General  Counsel's  telegram,  dated  Jime  20, 
1950,  opposing  Petitioner's  request  for  extension  of 
time  for  filing  exceptions  and  brief. 

12.  Copy  of  Board's  telegram,  dated  June  21, 
1950,  granting  all  parties  extension  of  time  for  filing 
briefs. 

13.  Petitioner's  telegram,  dated  July  28,  1950, 
requesting  still  further  extension  of  time  for  filing 
briefs. 

14.  Petitioner's  exceptions  to  the  Intermediate 
Report,  received  July  31,  1950. 

15.  Copy  of  Board's  telegram,  dated  August  2, 
1950,  granting  all  parties  still  further  extension  of 
time  for  filing  briefs. 

16.  General  Counsel's  exceptions  to  the  Inter- 
mediate Report,  received  August  2,  1950. 

17.  Document  entitled  Exceptions  to  the  Inter- 
mediate Report  and  Recommended  Order  received 
from  George  Cody,  Charging  Party,  on  August  11, 
1950. 
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18.  Copy  of  Decision  and  Order  issued  by  the 
National  Labor  Relations  Board  on  April  16,  1951, 
with  Intermediate  Report  annexed,  together  with 
affidavit  of  service  and  United  States  Post  Office 
return  receipts  thereof. 

In  Testimony  Whereof,  the  Executive  Secretary 
of  the  National  Labor  Relations  Board,  being  there- 
unto duly  authorized  as  aforesaid,  has  hereunto  set 
his  hand  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  in  the  city  of  Washington,  District 
of  Columbia,  this  15th  day  of  June,  1951. 

/s/  FRANK  M.  KLEILER, 
Executive  Secretary 

[Seal]  NATIONAL  LABOR  RELATIONS 

BOARD 


[Endorsed] :  No.  12916.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  The  Texas  Company, 
a  corporation.  Petitioner,  vs.  National  Labor  Rela- 
tions Board,  Respondent.  Transcript  of  Record. 
Petition  to  Review  and  Petition  for  Enforcement 
of  Order  of  the  National  Labor  Relations  Board. 

Filed:  June  19,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 
No.  12916 
THE  TEXAS  COMPANY,  a  corporation, 

Petitioner, 
vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent. 

PETITION  FOR  REVIEW  AND  TO  SET 
ASIDE  A  DECISION  AND  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD 

To  the  Honorable  Judges  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit: 

The  Texas  Company  makes  this  petition  pursuant 
to  Sec.  10(f)  of  the  National  Labor  Relations  Act 
as  amended  by  the  Labor  Management  Relations  Act 
of  1947,  June  23,  1947,  Ch.  120,  61  Stat.  136;  29 
USCA,  Sec.  151,  et  seq.,  herein  called  the  National 
Labor  Relations  Act  as  amended,  and  states  and 
alleges : 

I. 

The  Texas  Company,  herein  called  the  petitioner, 
is  a  corporation  of  the  State  of  Delaware  with  its 
headquarters  in  New  York  City;  that  it  is  engaged 
in  the  production,  manufacture,  marketing,  and  dis- 
tribution of  petrolemn  products  throughout  the 
United  States ;  that  it  is  duly  qualified  to  do  business 
in  all  of  the  states  of  the  United  States,  Including 
the  State  of  California;  and  that  it  transacts  busi- 
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ness  in  the  State  of  California  and  maintains  offices 
at  929  South  Broadway,  Los  Angeles  15,  California. 

That  the  National  Labor  Relations  Board,  herein 
called  the  respondent,  is  an  agency  of  the  United 
States  Government  existing  by  virtue  of  the  Na- 
tional Labor  Relations  Act  as  amended  and  is 
charged  with  the  enforcement  of  said  Act. 

That  the  foregoing  is  and  was  true  at  all  times 
material  hereto. 

II. 

That  the  General  Counsel  of  the  respondent  issued 
a  complaint  against  the  petitioner,  alleging  that  the 
petitioner  committed  certain  unfair  labor  practices 
against  one  George  Cody,  and  prosecuted  the  com- 
plaint against  the  petitioner  before  the  respondent 
and  its  agents ;  that  said  proceeding  was  and  is  en- 
titled ''In  the  Matter  of  The  Texas  Company  and 
George  Cody,  Case  No.  21-CA-375";  that  said  case 
and  another  and  separate  case  entitled  ''In  the  Mat- 
ter of  The  Texas  Company  and  Robert  Rissman, 
Case  No.  21-CA-295"  were  consolidated  in  the  pro- 
ceedings before  the  respondent  and  its  agents  and 
were  included  by  the  respondent  in  the  same  de- 
cision; and  that  this  Petition  and  the  relief  herein- 
after requested  concerns  only  the  case  entitled  "In 
the  Matter  of  The  Texas  Company  and  George  Cody, 
Case  No.  21-CA-375." 

III. 

That  on  April  16,  1951,  the  respondent,  by  a  ma- 
jority of  three  members  and  with  a  dissent  by  two 
members,  made  and  issued  a  Decision  and  Order 
in  said  Case  No.  21-CA-375  directed  against  the  peti- 
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tioner,  a  copy  of  which  Order  is  attached  hereto  and 
made  a  part  hereof ;  that  said  Order  is  a  final  Order 
of  the  respondent ;  and  that  the  only  relief  from  said 
Order  available  to  the  petitioner  is  a  review  of  said 
Decision  and  Order  by  an  appropriate  United  States 
Court  of  Appeals,  pursuant  to  Sec.  10(f)  of  the  Na- 
tional Labor  Relations  Act  as  amended. 

IV. 

That  said  Decision  and  Order  of  the  respondent 
is  based  upon  the  refusal  of  the  petitioner  to  re- 
employ said  George  Cody,  a  former  supervisory  em- 
ployee of  the  petitioner,  who  had  continued  to  work 
for  the  petitioner  during  a  strike  by  the  petitioner's 
nonsupervisory  employees,  but  who  refused  to  do 
some  of  the  work  assigned  to  him  by  the  petitioner, 
as  a  result  of  which  he  was  discharged  by  the  peti- 
tioner; that  the  said  Decision  and  Order  and  the 
findings  and  conclusions  therein  are  not  supported 
by,  but  are  contrary  to,  the  evidence  concerning  the 
nature  of  the  application  of  George  Cody  to  the  peti- 
tioner for  reemployment  after  the  termination  of  the 
strike  above  mentioned,  and  concerning  the  reasons 
of  the  petitioner  for  refusing  to  reemploy  George 
Cody ;  that  said  Decision  and  Order  erroneously  inter- 
prets and  applies  the  National  Labor  Relations  Act  as 
amended  to  the  refusal  of  the  petitioner  to  reemploy 
George  Cody,  its  former  supervisory  employee ;  that 
said  Decision  and  Order  raises  important  issues  of 
law  concerning  the  status  of  supervisory  employees 
and  the  rights  and  obligations  of  employers  and 
supervisory  employees  under  said  Act;  and  that  the 
entire  Decision  and  Order  of  the  respondent  and  the 
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findings  and  conclusions  therein  are  not  supported  by 
the  evidence  on  the  record  before  the  respondent  con- 
sidered as  a  whole,  and  are  contrary  to  the  National 
Labor  Relations  Act  as  amended. 

V. 

That  the  unfair  labor  practices  in  question  in  said 
case  were  alleged  to  have  been  engaged  in  near  Los 
Angeles,  California,  within  the  jurisdiction  of  this 
court;  that  the  petitioner  was  at  all  times  a  party 
to  the  proceedings  before  the  respondent  and  its 
agents ;  that  the  petitioner  is  aggrieved  by  the  mak- 
ing and  issuing  of  the  Decision  and  Order  of  the 
respondent  as  above  set  forth ;  that  the  petitioner  is 
a  party  aggrieved  by  a  final  Order  of  the  respondent 
within  the  terms  of  Sec.  10(f)  of  the  National  Labor 
Relations  Act  as  amended;  that  this  Court  is  the 
United  States  Court  of  Appeals  in  the  circuit  where- 
in the  unfair  labor  practices  in  question  were  alleged 
to  have  been  engaged  in  by  the  petitioner  and  wherein 
the  petitioner  transacts  business ;  and  that  this  Court 
is  an  appropriate  United  States  Court  of  Appeals 
wherein  to  obtain  a  review  of  said  Decision  and 
Order  of  the  respondent  and  the  findings  and  con- 
clusions therein,  and  has  power  to  review  and  set 
aside  said  Decision  and  Order  and  to  grant  the  re- 
lief herein  requested. 

Wherefore,  the  petitioner  prays  that  this  Honor- 
able Court  review  the  Decision  and  Order  of  the 
respondent  of  April  16,  1951,  in  said  Case  No.  21- 
CA-375  and  the  findings  and  conclusions  therein, 
pursuant  to  Sec.  10(f)  of  the  National  Labor  Rela- 
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tions  Act  as  amended ;  and  that  upon  the  filing  with 
the  Clerk  of  this  Court  of  a  copy  of  the  notice  to  the 
respondent  of  the  filing  of  this  petition,  together 
with  proof  of  service  of  said  notice,  the  respondent 
be  directed  to  certify  a  transcript  of  the  entire  record 
of  the  proceedings  and  the  Decision  and  Order  in 
said  case  and  all  the  pleadings,  testimony,  evidence, 
and  other  things  or  matters  upon  which  the  Decision 
and  Order  of  the  respondent  was  made,  and  to  file 
such  transcript,  when  so  certified,  with  this  Court. 
Petitioner  further  prays  that  this  Honorable  Court 
make  and  enter  a  decree  setting  aside  the  said  De- 
cision and  Order  of  April  16,  1951,  of  the  respond- 
ent, the  National  Labor  Relations  Board  in  said  Case 
No.  21-CA-375,  and  the  findings  and  conclusions 
therein;  ordering  the  dismissal  of  the  complaint 
against  the  petitioner  in  said  case;  and  granting  to 
the  petitioner  such  other  and  further  relief  as  the 
Court  may  deem  just  and  proper. 

Dated  at  Los  Angeles,  California,  May  2,  1951. 

Respectfully  submitted, 

/s/  J.  A.  McNAIR, 

CHARLJ]S  M.  BROOKS, 

Attorneys  for  the  Petitioner. 

ORDER 

Upon  the  entire  record  of  the  case,  and  pursuant 
to  Section  10(c)  of  the  National  Labor  Relations  Act, 
as  amended,  the  National  Labor  Relations  Board 
hereby  orders  that  the  Respondent,  The  Texas  Com- 
pany, its  agents,  successors,  and  assigns,  shall : 


398  The  Texas  Company  vs. 

1.  Cease  and  desist  from: 

(a)  Discriminating  with  regard  to  the  hire  and 
tenure  of  employment  of  George  Cody. 

(b)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  the  right  to  self-organization,  to  form 
labor  organizations,  to  join  or  assist  Oil  Workers 
International  Union,  affiliated  with  the  Congress  of 
Industrial  Organizations,  or  Locals  120  or  128  there- 
of, or  any  other  labor  organization,  to  bargain  col- 
lectively through  representatives  of  their  own  choos- 
ing, and  to  engage  in  other  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual 
aid  or  protection,  as  guaranteed  in  Section  7  of  the 
Act,  and  to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  emplojrment,  as  au- 
thorized in  Section  8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  George  Cody  immediate  emplojmient  as 
an  employee  in  its  pipe  line  division  of  the  refining 
department.  Pacific  Coast  Division,  Los  Angeles, 
California. 

(b)  Make  whole  George  Cody  in  the  manner  set 
forth  in  the  section  entitled  ''The  Remedy,"  for  any 
loss  of  pay  he  may  have  suffered  by  reason  of  the 
Respondent's  discrimination  against  him. 

(c)  Upon  request,  make  available  to  the  Board 
or  its  agents,  for  examination  and  copying,  all  pay- 
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roll  records,  social  security  payment  records,  time 
cards,  personnel  records  and  reports,  and  all  other 
records  necessary  to  analyze  the  amounts  of  back 
pay  due  and  the  right  of  employment  under  the  terms 
of  this  Order. 

(d)  Post  at  its  office  for  the  pipe  line  division  of 
the  refining  department,  Pacific  Coast  Division,  Los 
Angeles,  California,  copies  of  the  notice  attached 
hereto/^  Copies  of  said  notice  shall  be  furnished  to 
the  Respondent  by  the  Regional  Director  for  the 
Twenty-first  Region,  and  shall,  after  being  duly 
signed  by  a  representative  of  said  Respondent,  be 
posted  by  it  immediately  upon  receipt  thereof,  and 
maintained  by  it  for  a  period  of  sixty  (60)  consecu- 
tive days  thereafter  in  conspicuous  places,  including 
all  places  where  notices  to  employees  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  the  said 
Respondent  to  insure  that  said  notice  is  not  altered, 
defaced,  or  covered  by  any  other  material. 

(e)  Notify  the  Regional  Director  for  the  Twenty- 
first  Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  it  has  taken  to 
comply  herewith. 

Duly  Verified. 

[Endorsed] :  Filed  May  3,  1951.  Paul  P.  O'Brien, 
Clerk. 


^^In  the  event  that  this  Order  is  enforced  by  a 
decree  of  a  United  States  Court  of  Appeals,  there 
shall  be  inserted  before  the  words  **A  Decision  and 
Order,"  the  words,  "A  Decree  of  the  United  States 
Court  of  Appeals  Enforcing. ' ' 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

ANSWER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD  TO  THE  PETITION 
FOR  REVIEW  OF  AN  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD, 
AND  REQUEST  FOR  ENFORCEMENT  OF 
SAID  ORDER 

To  the  Honorable,  the  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 
Comes  now  the  National  Labor  Relations  Board, 
herein  called  the  Board,  and  pursuant  to  the  Na- 
tional Labor  Relations  Act,  as  amended  (61  Stat.  136, 
29,  U.S.C.,  Supp.  Ill,  Sees.  151,  et  seq.),  herein 
called  the  Act,  files  this  answer  to  the  petition  for 
review  of  an  order  issued  by  the  Board  against 
The  Texas  Company,  Petitioner  herein,  and  the 
Board's  request  for  enforcement  of  said  order. 

1.  Answ^ering  the  allegations  in  paragraphs  I,  II, 
III,  IV  and  V  of  the  petition  for  review  (pp.  1-3, 
4-5),  the  Board  prays  reference  to  the  certified 
transcript  of  the  entire  record  of  the  proceedings 
before  the  Board  filed  herewith,  for  a  full  and  exact 
statement  of  the  pleadings,  evidence,  findings  of  fact, 
conclusions  of  law,  and  order  of  the  Board  and  all 
other  proceedings  had  in  this  matter. 

2.  Further  answering,  the  Board  denies  each  and 
every  allegation  of  error  contained  in  paragraph 
IV  of  the  petition  to  review  (pp.  3-4),  and  avers  that 
the  proceedings  had  before  it,  the  findings  of  fact, 
conclusions  of  law,  and  order  of  the  Board  were  and 
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are  in  all  respects  valid  and  proper  under  the  Act. 

3.  Further  answering,  the  Board,  pursuant  to 
Section  10(e)  of  the  Act,  respectfully  requests  this 
Honorable  Court  to  enter  a  decree  enforcing  its  or- 
der issued  against  Petitioner  on  April  16, 1951,  in  the 
proceedings  designated  on  the  records  of  the  Board 
as  Case  No.  21-CA-375,  entitled  ^'In  the  Matter  of 
The  Texas  Company  and  George  Cody."  In  support 
of  this  request  the  Board  respectfully  shows : 

(a)  This  Court  has  jurisdiction  of  the  petition 
herein  and  of  this  request  for  enforcement  by  virtue 
of  Section  10  (e)  and  (f )  of  the  Act,  the  unfair  labor 
practices  having  occurred  within  this  judicial  cir- 
cuit. 

(b)  Upon  all  proceedings  had  in  said  matter  be- 
fore the  Board,  as  more  fully  shown  by  the  certified 
record  filed  herewith,  the  Board,  on  April  16,  1951, 
duly  stated  its  findings  of  fact  and  conclusions  of 
law  and  issued  an  order  directed  to  Petitioner  (re- 
ferred to  in  the  order  as  Respondent),  its  agents, 
successors,  and  assigns.  So  much  of  the  aforesaid 
order  as  relates  to  this  proceeding  provides  as  fol- 
lows : 

ORDER 

Upon  the  entire  record  of  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  amended,  the  National  Labor  Relations  Board 
hereby  orders  that  the  Respondent,  The  Texas  Com- 
pany, its  agents,  successors,  and  assigns,  shall: 

1.    Cease  and  desist  from: 

(a)  Discriminating  with  regard  to  the  hire  and 
tenure  of  employment  of  George  Cody. 
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(b)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  the  right  to  self-organization,  to  form 
labor  organizations,  to  join  or  assist  Oil  Workers 
International  Union,  affiliated  with  the  Congress  of 
Industrial  Organizations,  or  Locals  120  or  128  there- 
of, or  any  other  labor  organization,  to  bargain  col- 
lectively through  representatives  of  their  own  choos- 
ing, and  to  engage  in  other  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual 
aid  or  protection,  as  guaranteed  in  Section  7  of  the 
Act,  and  to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be  affected 
by  an  agreement  requiring  membership  in  a  labor 
organization  as  a  condition  of  employment,  as  au- 
thorized in  Section  8  (a)  (3)  of  the  Act. 

2.  Take  the  following  affirmative  action  which  the 
Board  finds  will  effectuate  the  policies  of  the  Act: 

(a)  Offer  George  Cody  immediate  employment  as 
an  employee  in  its  pipe  line  division  of  the  refining 
department.  Pacific  Coast  Division,  Los  Angeles, 
California. 

(b)  Make  whole  George  Cody  in  the  manner  set 
forth  in  the  section  entitled  ''The  Remedy,"  for  any 
loss  of  pay  he  may  have  suffered  by  reason  of  the 
Respondent's  discrimination  against  him. 

(c)  Upon  request,  make  available  to  the  Board 
or  its  agents,  for  examination  and  copying,  all  pay- 
roll records,  social  security  payment  records,  time 
cards,  personnel  records  and  reports,  and  all  other 
records  necessary  to  analyze  the  amounts  of  back  pay 
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due  and  the  right  of  employment  under  the  terms  of 
this  Order. 

(d)  Post  at  its  office  for  the  pipe  line  division  of 
the  refining  department,  Pacific  Coast  Division,  Los 
Angeles,  California,  copies  of  the  notice  attached 
hereto.^^  Copies  of  said  notice  shall  be  furnished  to 
the  Respondent  by  the  Regional  Director  for  the 
Twenty-first  Region,  and  shall,  after  being  duly 
signed  by  a  representative  of  said  Respondent,  be 
posted  by  it  immediately  upon  receipt  thereof,  and 
maintained  by  it  for  a  period  of  sixty  (60)  consecu- 
tive days  thereafter  in  conspicuous  places,  including 
all  places  where  notices  to  employees  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  the  said 
Respondent  to  insure  that  said  notice  is  not  altered, 
defaced,  or  covered  by  any  other  material. 

(e)  Notify  the  Regional  Director  for  the  Twenty- 
first  Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  it  has  taken  to 
comply  herewith. 

(c)  On  April  16,  1951,  the  Board's  Decision  and 
Order  were  duly  served  upon  Petitioner. 

(d)  Pursuant  to  Section  10  (e)  and  (f )  of  the  Act, 
the  Board  is  certifying  and  filing  herewith  a  tran- 
script of  the  entire  record  in  the  proceedings  before 
the  Board,  including  the  pleadings,  evidence,  find- 
ings of  fact,  conclusions  of  law,  and  order. 

Wherefore,  the  Board  prays  this  Honorable  Court 


^*In  the  event  that  this  Order  is  enforced  by  a 
decree  of  a  United  States  Court  of  Appeals,  there 
shall  be  inserted  before  the  words  ^'A  Decision  and 
Order,"  the  words,  "A  Decree  of  the  United  States 
Court  of  Appeals  Enforcing." 
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that  it  cause  notice  of  the  filing  of  this  answer  and 
request  for  enforcement,  and  the  filing  of  the  certi- 
fied record  in  this  proceeding,  to  be  served  upon  Peti- 
tioner, and  that  this  Court  take  jurisdiction  of  the 
proceedings  and  of  the  questions  to  be  determined 
therein,  and  make  and  enter  upon  the  pleadings,  evi- 
dence, and  proceedings,  set  forth  in  the  entire  certi- 
fied record  of  said  proceedings,  and  upon  so  much 
of  the  order  as  set  forth  hereinabove,  a  decree  deny- 
ing the  petition  to  review  and  set  aside,  and  enforc- 
ing in  whole  said  order  of  the  Board,  and  requiring 
Petitioner  and  its  agents,  successors,  and  assigns  to 
comply  therewith. 

Dated  at  Washington,  D.  C,  this  15th  day  of  June, 
1951. 

/s/  A.  NORMAN  SOMERS, 
Assistant  General  Counsel,  National  Labor  Rela- 
tions Board. 

NOTICE  TO  ALL.  EMPLOYEES  PURSUANT 
TO  A  DECISION  AND  ORDER 

of  the  National  Labor  Relations  Board,  and  in  order 
to  effectuate  the  policies  of  the  National  Labor  Rela- 
tions Act,  we  hereby  notify  our  employees  that : 

We  will  offer  to  George  Cody  immediate  em- 
ployment as  an  employee,  and  make  him  whole 
for  any  loss  of  pay  suffered  as  a  result  of  the 
discrimination  against  him. 

We  Will  Not  in  any  like  or  related  manner 
interfere  with,  restrain,  coerce,  our  employees 
in  the  exercise  of  the  right  to  self-organization, 
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to  form  labor  organizations,  to  join  or  assist  Oil 
Workers  International  Union,  affiliated  with  the 
Congress  of  Industrial  Organizations  or  Locals 
120  or  128  thereof,  or  any  other  labor  organiza- 
tion to  bargain  collectively  through  representa- 
tives of  their  own  choosing,  to  engage  in  other 
concerted  activities  for  the  purpose  of  collective 
bargaining  or  other  mutual  aid  or  protection,  as 
guaranteed  in  Section  7  of  the  Act,  or  to  refrain 
from  any  or  all  of  such  activities  except  to  the 
extent  that  such  right  may  be  affected  by  an 
agreement  requiring  membership  in  a  labor  or- 
ganization as  a  condition  of  employment,  as  au- 
thorized in  Section  8  (a)  (3)  of  the  Act. 

Dated 

THE  TEXAS  COMPANY 
(Employer) 

By   

(Representative)  (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 

[Endorsed] :  Filed  June  18, 1951.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

PETITIONER'S   STATEMENT  OF  POINTS 

Comes  now  The  Texas  Company,  the  Petitioner 
in  the  above-captioned  proceeding  and,  in  conform- 
ity with  the  rules  of  this  Court,  hereby  states  the 
Points  upon  which  it  intends  to  rely  in  its  petition 
in  this  matter  and  hereby  designates  the  parts  of  the 
record  to  be  contained  in  the  printed  record,  as  fol- 
lows : 

Statement  of  Points 

I)  The  Respondent's  findings  of  fact,  conclusions 
of  law,  and  interpretations  of  the  National  Labor 
Relations  Act,  as  amended,  are  not  supported  by 
substantial  evidence  on  the  record  considered  as  a 
whole  and  are  contrary  to  the  provisions,  intent,  and 
policy  of  said  Act. 

(a)  Cody  did  not  engage  in  concerted  activity 
within  the  meaning  of  Section  7  of  the  National 
Labor  Relations  Act,  as  Amended ;  nor  did  he  make 
*' common  cause"  with  the  striking  employees. 

(b)  The  refusal  by  the  Petitioner  to  employ  Cody 
did  not,  nor  could  it  be  inferred  that  it  would,  dis- 
courage membership  of  employees  in  a  labor  orga- 
nization within  the  meaning  of  Section  8  (a)  (3)  of 
the  National  Labor  Relations  Act,  as  Amended. 

(c)  Cody's  attempt  to  pick  and  choose  the  work  he 
would  perform  would  not  be  protected  activity  within 
the  meaning  of  the  National  Labor  Relations  Act, 
as  Amended,  even  if  he  had  been  an  ** employee"  as 
defined  in  the  Act. 
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(d)  Cody  did  not  make  application  for  a  job  as  a 
new  employe. 

(e)  Cody  was  discharged  for  ''cause"  within  the 
meaning  of  the  National  Labor  Relations  Act,  as 
Amended;  he  was  refused  emplojnnent  for  a  " cause '^ 
which  was  a  "permissible  criterion"  for  such  refusal 
within  the  meaning  of  the  Act. 

(f)  Petitioner  did  not  make  "a  practice  of  down- 
grading to  their  former  positions  those  who  were 
imsatisfactory  as  supervisors." 

(g)  The  performance  of,  or  the  omission  to  per- 
form, an  act  need  not  be  "tainted  with  illegality" 
for  it  to  constitute  a  "cause"  for  which  one  may  be 
discharged  and/or  refused  employment. 

(h)  Activities  which  are  unprotected  by  the  Na- 
tional Labor  Relations  Act,  as  Amended,  do  not  later 
become  "protected"  after  legitimate  and  permissible 
disciplinary  action  has  been  taken. 

(i)  The  Respondent's  interpretation  of  the  Na- 
tional Labor  Relations  Act,  as  Amended,  contravenes 
the  Congressional  intent  to  disenfranchise  supervis- 
ors and  wholly  remove  them  from  any  protection  of 
the  Act.  The  Respondent  has  attempted  to  do  by  in- 
direction that  which  it  is  precluded  from  doing 
directly. 

(j)  Section  10  (c)  of  the  National  Labor  Relations 
Act,  as  Amended,  forbids  the  Respondent  from  or- 
dering backpay  to  or  the  reemployment  of  Cody,  who 
was  admittedly  discharged  ' '  for  cause. ' ' 

(k)  If  any  discouragement  of  or  interference  with 
union  membership  were  occasioned  by  the  discharge 
of  and  refusal  to  employ  Cody,  it  would  be  per- 
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missible  under  the  Act. 

(I)  There  is  no  finding  or  evidence  of  anti-union 
bias  or  illegal  motive  on  the  part  of  the  Petitioner. 

(II)  The  entire  order  of  the  Respondent  should 
be  set  aside  and  the  complaint  dismissed  as  being 
repugnant  to  the  intent,  purpose  and  policy  of  the 
National  Labor  Relations  Act,  as  Amended. 

(III)  Even  if  it  is  assumed  that  Petitioner  vio- 
lated the  National  Labor  Relations  Act,  as  Amended, 
Sections  1  (b)  and  2  (d)  of  Respondent's  order  are 
umvarranted  by  the  law  and  the  evidence  in  that  they 
go  beyond  the  scope  of  the  unfair  labor  practice 
fomid  by  Respondent  to  have  been  committed. 

«     »     4(-     «     « 

Dated  at  Los  Angeles,  California,  June  28,  1951. 

Respectfully  submitted, 

/s/  J.  A.  McNAIR, 

CHARLES  M.  BROOKS, 

Attorneys  for  the  Petitioners. 

[Endorsed] :  Filed  June  29, 1951.  Paul  P.  O'Brien, 
Clerk. 
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The  Texas  Company,  a  corporation, 

Petitioner, 


vs. 
National  Labor  Relations  Board, 


Respondent. 


PETITIONER'S  BRIEF. 


Statement  as  to  Jurisdiction. 

This  is  an  appeal  upon  a  petition  filed  pursuant  to 
Section  10(f)  of  the  National  Labor  Relations  Act,  as 
amended,^  herein  called  the  "Act,"  for  review  and  to  set 
aside  an  order  of  the  National  Labor  Relations  Board, 
herein  called  the  "Board,"  in  Case  No.  21-CA-375,  one 
of  two  cases  consolidated  by  the  Board  for  hearing. 

Upon  a  charge  [R.  1]  filed  by  George  Cody,  an  indi- 
vidual, the  General  Counsel  of  the  Board  issued  a  com- 
plaint [R.  4]  against  The  Texas  Company,  herein  called 
the  "Petitioner,"  and  a  hearing  was  held  thereon  before 
a  duly  designated  Trial  Examiner  of  the  Board  [R.  76]. 
The  Board  dismissed  the  complaint  in  its  entirety  except 
as  it  related  to  Cody  [R.  42]. 


ijune  23,  1947,  Chap.  120,  61  Stat.  136;  29  U.  S.  C.  A.,  Sec. 
151,  et  seg. 


— 2— 

As  to  Cody,  the  complaint  alleged  that  the  Petitioner 
had  violated  Sections  8(a)  (1)  and  (3)  of  the  Act  be- 
cause  [R.  8]  : 

"7.  On  or  about  November  16,  1948,  and  there- 
after, George  Cody  was  on  his  application  refused 
employment  by  Respondent  [Petitioner  herein]  be- 
cause of  his  concerted  activities  on  behalf  of  the 
Union." 

The  Petitioner  filed  an  answer  to  the  complaint  [R. 
9]  and  a  motion  to  dismiss  [R.  14,  18].  The  Trial  Ex- 
aminer issued  an  intermediate  report  [R.  59]  finding  that 
[R.  75] : 

''The  Respondent  [Petitioner  herein]  did  not  dis- 
criminatorily  refuse  to  employ  George  Cody  to  dis- 
courage membership  in  a  labor  organization." 

The  Board  overruled  the  Trial  Examiner  and  by  its 
decision  and  order  found  [R.  31,  49]  that  the  Petitioner 
violated  Sections  8(a)  (1)  and  (3)  of  the  Act,  two  mem- 
bers of  the  five-member  Board  dissenting  [R.  54]. 

The  Petitioner  petitioned  this  Court  to  review  and  to 
set  aside  the  decision  and  order  of  the  Board  in  the  Cody 
case  [R.  393].  The  Board  answered  the  petition  and 
requested  enforcement  of  its  decision  and  order  [R.  400]. 
The  Petitioner  stated  the  points  upon  which  it  intends  to 
rely  on  this  appeal   [R.  406]. 

The  Petitioner  is  a  corporation  of  the  State  of  Dela- 
ware with  its  headquarters  in  New  York  City,  and  is 
engaged  in  the  production,  manufacture,  marketing  and 
distribution  of  petroleum  products  throughout  the  United 
States.  It  does  business  in  the  State  of  California,  and 
the  alleged  unfair  labor  practice  occurred  near  Los  An- 
geles, California  [R.  5,  6,  9,  64,  65].     The  order  of  the 
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Board  [R.  50,  51]  is  a  final  order  of  that  agency  directed 
to  the  Petitioner  who  is  aggrieved  by  this  order. 

The  petition  in  this  case  was  filed  pursuant  to  and  the 
Court  has  jurisdiction  to  review  the  order  under  vSection 
10(f)  of  the  Act.  The  review  of  this  case  is  governed 
by  that  section  of  said  Act  and  by  the  Administrative 
Procedure  Act.^ 

Statement  of  the  Case. 

The  issue  in  this  case  is  whether  the  Petitioner  is  obli- 
gated under  the  Act  to  re-employ  as  a  rank-and-file  em- 
ployee George  Cody,  its  former  supervisory  employee,  who 
was  discharged  because  as  a  supervisor  he  had  refused 
to  do  a  part  of  the  work  assigned  to  him  during  a  strike 
by  the  Petitioner's  rank-and-file  employees,  and  who  was 
thereafter  denied  re-employment  for  the  same  reason. 

The  Petitioner  operates  a  refinery  at  Los  Angeles, 
California,  and  a  Pipe  Line  Division,  both  of  which  are 
administered  by  its  Refining  Department,  and  is  engaged 
in  the  production  of  crude  oil  in  the  vicinity  of  Los  An- 
geles and  other  parts  of  California  [R.  59,  64,  65,  136, 
237-245].  The  Oil  Workers'  International  Union  and 
its  Local  128,  hereinafter  called  the  "Union,"  at  various 
times  have  represented  groups  of  the  Petitioner's  em- 
ployees in  the  Los  Angeles  Area  since  1938.  During  the 
ten  years  prior  to  September,  1948,  Petitioner  had  amica- 
ble relations  with  the  Union  [R.  38,  Note  12]. 

On  September  4,  1948,  the  Union  called  a  strike 
against  the  Petitioner  and  other  oil  companies  on  the 
west  coast  [R.  6,  8,  33,  39,  Note  15,  236].  While  certain 
unfair  labor  practice  charges  arising  out  of  the  strike 
were  filed  against  the  Petitioner,  the  Board  held  that  it 
was  and  remained  an  economic  strike  from  the  beginning 


2June  11,  1946,  Chap.  324,  60  Stat.  237;  5  U.  S.  C.  A..   Sec. 
1001,  et  seq. 


until  the  end  in  November,  1948  [R.  41];  and  the  Peti- 
tioner was  held  by  the  Board  not  to  have  engaged  in 
any  unfair  labor  practices  except  with  respect  to  the 
special  case  of  George  Cody  [R.  38,  Note  11,  40,  51]. 
The  Board  noted  the  absence  of  earlier  unfair  labor  prac- 
tice charges  against  the  Petitioner  and  found  that  the 
Petitioner  did  not  have  any  anti-union  animus  at  any 
time  during  its  dealings  with  the  Union  [R.  38].  More- 
over, it  should  be  noted  that  all  disputes  growing  out  of 
the  strike  were  amicably  settled  by  the  Petitioner  and  the 
Union  for  the  employees  of  the  Refining  Department, 
where  Cody  was  employed  [R.  65,  78-79,  81,  99,  105, 
241-243]. 

George  Cody  was  employed  by  the  Petitioner  as  a  la- 
borer in  April,  1928  [R.  65,  91]  ;  he  rose  to  higher  and 
higher  nonsupervisory  jobs  until  he  was  promoted  to 
assistant  district  foreman  in  the  Refining  Department, 
Pipe  Line  Division,  in  February,  1948  [R.  65,  96].  With 
knowledge  that  the  law  made  union  activity  and  super- 
visory work  inconsistent,  Cody  obtained  a  withdrawal 
card  from  the  Union  [R.  170].  Cody  was  a  supervisor 
within  the  meaning  of  the  Act  and  as  such  was  excluded 
from  its  coverage  when  he  was  discharged  on  September 
28,  1948  [R.  46,  65,  82]. 

During  the  time  that  Cody  was  a  nonsupervisory  em- 
ployee, he  was  active  in  the  Union,  was  a  member  of 
various  Union  committees,  negotiated  with  the  Petitioner 
concerning  collective  bargaining  contracts,  and  obtained 
several  leaves  of  absence  from  the  Petitioner  to  engage 
in  Union  business  [R.  66,  99-101,  112,  172,  209].  Cody 
was  interested  in  Union  matters  as  early  as  1934,  and 
was  told  that  Petitioner  had  no  objections  to  employees 
belonging  to  a  union  even  before  the  Wagner  Act^  became 


3July  5,  1935,  Chap.  372,  49  Stat.  449. 
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law  [R.  100].  Cody  was  promoted  to  a  supervisory  job 
strictly  because  of  his  ability,  and  was  told  at  the  time 
that  union  activity  did  not  influence  the  choice  of  em- 
ployees for  promotion   [R.   170-171]. 

The  1948  strike  was  about  10  days  old  when  Cody 
returned  from  his  vacation  and  commenced  work  [R.  97]. 
Beginning:  on  September  13  and  until  he  was  discharged 
on  September  28,  Cody  patrolled  the  Petitioner's  pipe  lines 
and  reported  on  various  conditions  prevailing  at  the 
property  [R.  107].  This  was  work  normally  done  by 
line  riders,  gangers,  and  pumpers,  nonsupervisory  em- 
ployees included  in  the  bargaining  unit,  and  some  of 
whom  were  normally  supervised  by  Cody  [R.  105-107, 
133,  175,  176,  240].  Cody's  normal  job  was  the  super- 
vising of  certain  employees  engaged  in  operating  the 
Petitioner's  pipe  lines  which  transported  crude  oil  from 
one  place  to  another  in  the  Petitioner's  pipe-line  svstem 
[R.  81,  82,  133,  240]. 

The  Petitioner  operated  these  pipe  lines  during  the  strike 
to  the  knowledge  of  Cody,  who  continued  to  work  in  patrol- 
ling the  pipe  lines  [R.  131-133,  137,  247,  251-252,  278-279, 
298-316,  381].  On  September  21  Cody  declined  to  de- 
liver some  "strappings,"  a  type  of  table  used  in  measuring 
the  capacity  of  the  Petitioner's  oil  tanks;  the  next  day  he 
declined  to  deliver  "run  tickets,"  a  type  of  report  showing 
the  movement  of  oil  in  the  Petitioner's  pipe  lines  [R.  67, 
107,  179-183,  195-196].  No  order  was  given  directly  to 
Cody  to  deliver  these  reports,  but  he  declined  because  he 
did  not  want  to  do  certain  things  deemed  by  him  to  be 
direct  participation  in  operations  [R.  68,  195-196].  Dur- 
ing this  time,  however,  he  continued  to  work  in  patrolling 
the  pipe  lines   [R.  228]. 

On  September  28  Cody  was  told  by  his  supervisor  to 
go  to  one  of  the  Petitioner's  pumping  stations  and  gauge 
and  sample  the  oil  tanks   [R.   108,   187,  318].    Cody  ex- 


plained  that  he  didn't  want  to  do  this;  but  he  offered  to 
drive  another  individual  to  the  pumping-  station  so  that  the 
latter  might  perform  this  work  [R.  108-111,  189-190]. 
Cody  finally  compelled  his  superior  to  give  the  "order," 
after  which  he  refused  to  do  the  work  [R.  110,  195]. 
For  this  reason  he  was  discharged  [R.  110-111,  188-189, 
318]. 

Cody  refused  to  do  some  of  the  work  assigned  to  him 
because  of  his  personal  feelings' developed  during  his  past 
experiences  in  union  work  and  because  of  his  fear  for 
his  family  [R.  108,  197],  but  he  was  willing  to  do  other 
work  assigned  to  him  [R.  110,  194].  Subjectively,  Cody 
did  not  want  to  side  either  with  the  Petitioner  or  with 
the  Union  in  the  economic  struggle  of  the  strike.  He  ex- 
pressed the  desire  to  be  "on  a  team  of  my  [Cody's]  own" 
[R.  319]. 

After  he  was  discharged,  Cody  applied  at  various  times 
for  re-employment  by  the  Petitioner.  Up  until  November 
16,  1948,  he  applied  for  his  former  job  as  assistant  fore- 
man, but  on  and  after  that  date  he  asked  for  "any  job" 
[R.  153-154].  In  all  cases  he  applied  for  reinstatement 
with  credit  for  his  past  service  with  the  Petitioner  [R. 
160,  167,  200,  202,  323,  325,  328].  Cody  was  denied  re- 
employment because  he  had  refused  as  a  supervisor  to  do 
part  of  the  work  assigned  to  him  during  the  strike  [R. 
43_44,  54^  74,  148-149,  321,  332].  As  his  superior,  Su- 
perintendent Dreyer  told  Cody  his  refusal  to  work  was 
"premeditated"  and  rank  insubordination  [R.  200,  330]. 
Even  after  the  strike  was  over,  Cody  was  still  unwilling 
to  do  the  work  that  might  be  required  of  a  supervisor 
during  a  strike  [R.  148,  149,  321,  323,  352].   Cody  apolo- 
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gized  [R.  43,  152,  205,  323],  but  he  was  still  unwilling  to 
be  on  management's  "team." 

The  Petitioner  does  not  have  a  practice  of  downgrading 
to  their  former  positions  employees  who  were  unsatisfac- 
tory as  supervisors. 

The  Petitioner  did  not  refuse  Cody  re-employment  for 
the  purpose  of  discouraging  rank-and-file  union  activity 
[R.  47,  55,  74]. 

Specification  of  Errors. 

1.  The  Board  erred  in  its  conclusion  that  Cody  applied 
for  work  as  a  new  employee  because  there  is  no  finding 
that  he  did  not  seek  reinstatement  with  seniority  credits. 

2.  The  Board  erred  in  its  conclusion  that  the  1947 
Amendments  to  the  Act  "were  not  intended  to  change  the 
character  of  union  or  other  concerted  activity  engaged  in 
by  supervisors"   [R.  44]. 

3.  The  Board  erred  in  its  conclusion  that  the  exclu- 
sion of  supervisors  from  the  protection  of  the  Act  was 
partial  instead  of  complete  and  by  disregarding  the  Con- 
gressional intent. 

4.  The  Board  erred  in  its  conclusion  that  the  limita- 
tions as  to  supervisors'  union  activities  imposed  by  the 
Act  are  of  a  "special  character"  [R.  47]. 

5.  The  Board  erred  in  its  conclusion  that  Cody  became 
an  "employee"  after  he  was  discharged  so  as  to  enjoy  the 
protection  of  the  Act. 

6.  The  Board  erred  in  its  conclusion  that  Cody's  ac- 
tivity would  have  been  protected  if  he  had  been  an  "em- 
ployee" at  the  time  of  his  discharge. 

7.  The  Board  erred  in  its  inference  that  the  refusal 
to  re-employ  Cody  "necessarily  discouraged"  membership 
and  concerted  activity  in  the  Union   [R.  49]. 


8.  The  Board  erred  in  its  finding  and  conclusion  that 
Cody  ''made  common  cause"  with  rank-and-file  employees 
[R.  48]  and  that  he  acted  "in  aid"  of  the  rank-and-file 
employees  [R.  49]. 

9.  The  Board  erred  in  its  failure  to  give  appropriate 
consideration  to  the  absence  of  any  motive  by  Petitioner 
to  interfere  with  and  discourage  rank-and-file  union 
activity  [R.  47]  and  by  the  lack  of  anti-union  animus  on 
the  part  of  Petitioner  [R.  38]. 

10.  The  Board  erred  in  its  finding  that  Petitioner 
"made  a  practice  of  downgrading  to  their  former  positions 
those  who  were  unsatisfactory  as  supervisors"  [R.  49, 
Note  33],  and  in  its  conclusions  drawn  from  this  unsup- 
ported finding. 

11.  The  Board  erred  in  ordering  Petitioner  to  cease 
and  desist  from  discouraging  membership  in  the  Oil 
Worker's  International  Union  and  its  Locals  120  and 
128,  and  to  post  notices  in  that  regard,  in  that  there 
is  no  evidence  or  other  basis  for  an  inference  that  mem- 
bership in  these  locals  was  or  might  reasonably  be  calcu- 
lated to  be  discouraged. 

12.  The  Board  erred  in  ordering  Petitioner  to  employ 
Cody  and  to  pay  him  back  pay  because  of  the  prohibitions 
in  Section  10(c)  of  the  Act  against  such  for  individuals 
discharged  or  suspended  "for  cause". 

13.  The  Board  erred  in  its  conclusion  that  the  only 
concerted  or  union  activity  which  is  not  "protected"  is 
that  which  is  "tainted  with  illegaHty"   [R.  45]. 

14.  The  Board  erred  in  its  finding  and  conclusion  that 
the  cause  for  the  refusal  to  rehire  Cody  was  "protected" 
by  the  Act. 

15.  The  Board  erred  in  giving  ex  post  facto  effect  to 
the  Act's  protection  features. 
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Summary  of  the  Argument. 

I. 

The  Board's  interpretation  of  the  Act,  is  contrary 
to  the  specific  provisions  of  the  Act,  and  contravenes 
the  Congressional  intent  to  disenfranchise  supervisors 
and  wholly  remove  them  from  any  protection  of  the 
Act.  The  Board  has  attempted  to  do  by  indirection  that 
which  it  is  precluded  from  doing  directly. 

II. 

Cody  did  not  engage  in  concerted  activity  within  the 
meaning  of  Section  7  of  the  Act ;  nor  did  he  make  "com- 
mon cause"  with  the  striking  employees.  Cody's  activity 
was  not  for  "mutual  aid  or  protection,"  and  such  is  pre- 
cluded because  of  the  inherent  disparity  of  interest  as  to 
supervisors   and   "employees." 

III. 

The  refusal  by  the  Petitioner  to  employ  Cody  did  not, 
nor  could  it  be  inferred  that  it  would,  discourage  member- 
ship of  employees  in  a  labor  organization  within  the  mean- 
ing of  Section  8(a)  (3)  of  the  Act;  the  only  union  or 
concerted  activity  that  conceivably  could  be  discouraged 
is  that  of  supervisors  and  that  is  permissible  under  the 
Act. 

IV. 

Cody  was  discharged  "for  cause"  within  the  meaning 
of  the  Act;  he  was  refused  employment  for  a  "cause" 
which  was  a  "permissible  criterion"  for  such  refusal 
within  the  meaning  of  the  Act.  The  activity  was  "un- 
protected" at  the  time  it  occurred  and  it  cannot  be  retro- 
actively converted  into  "protected"  activity. 


—10— 
ARGUMENT. 


POINT  I. 

The  Board's  Order  Is  Contrary  to  the  Provisions  and 
Purposes  of  the  Act. 

At  the  outset  we  should  note  that  everything  material 
to  the  alleged  unfair  labor  practice  in  this  case  occurred 
after  the  present  Act  became  effective  on  August  22, 
1947.  Certain  references  to  the  Act's  predecessor,^  herein 
called  the  "Wagner  Act,"  are  made  in  our  arguments 
because  the  Board  has  rested  its  decision,  conclusions, 
and  findings  upon  cases  decided  and  doctrines  enunciated 
under  the  Wagner  Act.  Nevertheless,  the  fact  remains 
that  the  conduct  of  Petitioner  must  be  measured  in  terms 
of  the  Act  as  it  now  exists  and  did  exist  when  the  con- 
duct complained  of  occurred.  Our  references  to  the 
earlier  law  are  made,  therefore,  merely  to  complete  our 
arguments  that  the  Board's  holdings  are  wholly  unsup- 
ported by  law  and  evidence. 

A.     The   Decision   and   Order   Repudiates   the    Congressional 

Intent. 

This  case  is  one  wherein  the  Board  has  substituted 
its  judgment  for  that  of  Congress  and  has  legislated  under 
the  guise  of  administration.  Although  the  Board  should 
know  full  well  that  Congress,  when  it  amended  Section 
2  (3)  of  the  Act  in  1947,  laid  to  rest  the  dispute  over  the 
status  of  supervisors,  it  has,  nevertheless,  played  "fast 
and  loose"  with  the  will  of  Congress  in  the  instant  case, 
as  illustrated  by  the  following  examples: 

(1)  It  employs  such  vague  and  confusing  phrases  as 
*'.    .    .    these  amendments    .    .    .    were  not  intended  to 


*See  Note  3,  supra. 


—11— 

change  the  character  of  union  or  other  concerted  activity 
engaged  in  by  supervisors"  [R.  44]  ; 

(2)  It  cHngs  to  its  Wagner  Act  philosophy  that  super- 
visors are  half  master  and  half  servant  [R.  45,  Note  26] ; 

(3)  It  coins  previously  unheard-of  terms  and  phrases 
such  as  ".  .  .  special  character  of  the  limitations  on  union 
activity  by  supervisors"   [R.  47] ; 

(4)  It  gives  the  statute  an  ex  post  facto  application 
[R.  46,  Note  28] ; 

(5)  It  reaches  meaningless  and  unexplained  conclu- 
sions that  Cody  made  "common  cause"  [R.  48]  with  and 
that  his  activity  was  "in  aid"  of  "the  very  rank-and-file 
employees  whose  number  he  was  later  prevented  from 
joining   .    .    ."     [R.  49] ; 

(6)  It  concludes  that  a  "non-employee"  engaged  in 
"concerted  activity"  with  "employees"  despite  the  Act's 
clear  separation  of  the  interests  of  the  two; 

(7)  It  rules  that  Congress  intended  that  an  employer 
could  discriminate  against  a  supervisor  in  certain  respects 
only,  but  gives  no  reason  or  logic  to  support  its  belief 
[R.  49]. 

The  Board  in  this  case  has  disregarded,  without  ex- 
planation, its  own  and  court  decisions,  as  well  as  the  clear 
language  of  the  Act  and  its  voluminous  legislative 
history.^ 


^DlGiorgio  Fruit  Corporation  v.  N.L.R.B.,  C.  A.  D.  C,  June  21, 

1951,   No.    10605,  F.   2d   ,  28  Labor   Relations   Reference 

Manual  (BNA)  2195;  N.L.R.B.  v.  Edward  G.  Budd  Mfg.  Co. 
(C.  A.  6,  1948),  169  F.  2d  571;  Alabama  Marble  Company 
(1949),  83  NLRB  1047;  Lily  Tulip  Cup  Corporation  (1950),  88 
NLRB  892;  Pacific  Gamble-Robinson  Company  (1950),  88  NLRB 
482;  Accurate  Threaded  Products  Coinpany  (1950),  90  NLRB 
1364;  Palmer  Manufacturing  Company  (1951),  94  NLRB  No. 
230;  Tri-Pak  Machinery  Service,  Inc.  (1951),  94  NLRB  No.  244. 
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In  considering  the  efifect  of  the  changed  definition  of 
"employee"  in  the  Act,  we  shall  refer  rather  extensively 
to  the  Congressional  reports  and  debates,  because  the 
Board  has  so  blythely  ignored  the  clear  and  unmistakable 
exclusion  of  supervisors  as  a  class  from  all  protection  of 
the  Act.  Since  the  Board  would  obscure  this  specific  ex- 
clusion with  fancy  phrases,  it  becomes  necessary  that  we 
examine  carefully  what  Congress  intended. 

The  exclusion  of  supervisors  from  the  "employee" 
class  originated  in  the  House  of  Representatives  (H.  R. 
3020,  80th  Congress,  1st  Session)  and  the  Committee  Re- 
port^ noted  some  historical  developments  on  the  subject 
which  prompted  the  legislation  including  the  following: 
(pp.  13-14) : 

",  .  .  The  bill,  by  excluding  foremen  and  other 
supervisory  personnel  from  the  definition  of  'em- 
ployee,' deprives  the  Board  of  jurisdiction  over  them. 

"When  Congress  passed  the  Labor  Act,  we  were 
concerned,  as  we  said  in  its  preamble,  with  the  wel- 
fare of  'workers'  and  'wage  earners,'  not  of  the  boss. 
It  was  to  protect  workers  and  their  unions  against 
foremen,  not  to  unionize  foremen,  that  Congress 
passed   the   act. 

"In  deciding  the  Maryland  Drydock  case,  the 
Board  pointed  out  that  unionizing  foremen  under  the 
Labor  Act  would  be  bad  for  output,  which  the  act 
was  intended  to  promote,  bad  for  the  rank  and  file, 
and  bad  for  the  foremen  themselves.     .     .     .     Then, 


^House  of  Representatives  Report  No.  245,  80th  Congress,  1st 
Session.  See  also  Senate  Report  No.  105,  on  S.  1126,  80th  Con- 
gress, 1st  Session,  pages  3-4,  to  the  same  effect. 
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in Matter  of  Packard  Motor  Car  Company  (61  N. 
L.  R.  B.  4  (1945)),  the  Board  changed  its  mind 
again,  ...  As  a  result  of  the  Board's  ruhng  in  the 
Packard  case,  both  Houses  of  Congress,  by  over- 
whelming majorities,  passed  the  so-called  Case  bill, 
exempting  supervisors  from  the  operation  of  the 
Labor  Act.  The  President  vetoed  the  bill,  and  the 
Board  continued  to  unionize  foremen  at  an  acceler- 
ated pace." 

The  Senate  Report®  states: 

*Tn  recommending  the  adoption  of  this  amendment, 
the  committee  is  trying  to  make  clear  what  Congress 
attempted  to  demonstrate  last  year  when  it  adopted 
the  Case  bill  [to  exempt  supervisors  from  the  opera- 
tion of  the  Labor  Act].  By  drawing  a  more  definite 
line  between  management  and  labor  we  believe  the 
proposed  language  has  fully  met  some  of  the  techni- 
cal criticisms  to  the  corresponding  section  referred  to 
in  the  President's  veto  of  that  bill." 

The  House  Committee  Report,  supra,  indicated  how 
thoroughly  the  Committee  had  studied  the  question  of 
supervisors'  status  under  the  Act,  and  how  completely 
incompatible  with  the  purposes  of  the  law  was  union 
activity  by  supervisors.     The  report  stated  on  page   14: 

"It  [unionizing  supervisors]  is  inconsistent  with 
the  policy  of  Congress  to  assure  to  workers  freedom 
from  domination  or  control  by  their  supervisors  in 
their  organizing  and  bargaining  activities.  It  is  in- 
consistent with  our  policy  to  protect  the  rights  of 
employers;  they,  as  well  as  workers,  are  entitled  to 
loyal  representatives  in  the  plants.    .    ." 

The  Board  said  in  its  decision  "the  Trial  Examiner 
has  misconceived  the  effect  of  the  1947  amendments  which 
removed  supervisors  from  the  protection  which  the  Act 
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accords  employees"  [R.  44].  We  submit  that  the  fol- 
lowing analysis  makes  clear  that  it  is  the  majority  mem- 
bers of  the  Board  in  this  case  who  have  the  misconception. 

The  Board  said  that  these  amendments  "were  not  in- 
tended to  change  the  character  of  union  activity  or  other 
concerted  activity  engaged  in  by  supervisors"  [R.  44]. 
And,  without  explanation  or  support,  concluded  that  there 
is  some  kind  of  "special  character  of  the  limitations  on 
union  activity  by  supervisors"   [R.  47]. 

From  what  and  how  the  Board  reached  these  conclu- 
sions, as  well  as  what  they  mean,  remains  a  mystery !  Fur- 
ther reference  to  the  legislative  history  on  this  subject 
reveals  that  the  Board  is  clearly  in  error.  Congress  in- 
tended to  and  did  completely  "change  the  character"  of 
union  activity  by  supervisors  under  the  Act.  Their  ex- 
clusion was  intended  to  be  and  is  complete,  witness  a 
statement  by  Senator  Taft,  co-author  of  the  legislation:' 

"The  bill  provides  that  foremen  shall  not  be  con- 
sidered employees  under  the  National  Labor  Rela- 
tions Act.  They  may  form  unions  if  they  please, 
or  join  unions,  but  they  do  not  have  the  protection 
of  the  National  Labor  Relations  Act.  They  are  sub- 
ject to  discharge  for  union  activity,  and  they  are  gen- 
erally restored  to  the  basis  which  they  enjoyed  before 
the  passage  of  the  Wagner  Act. 

"It  is  felt  very  strongly  by  management  that  fore- 
men are  part  of  management;  that  it  is  impossible  to 
manage  a  plant  unless  the  foremen  are  wholly  loyal 
to  the  management.  We  tried  various  in-between 
steps,  but  the  general  conclusion  was  that  they  must 
either  be  a  part  of  management  or  a  part  of  the  em- 
ployees.   It  was  proposed  that  there  be  separate  fore- 


^Congressional  Record,  April  23,  1947,  93  Cong.  Rec.  3952. 
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men's  unions  not  affiliated  with  the  men's  unions, 
but  it  was  found  that  that  was  almost  impossible; 
that  there  was  always  an  affiliation  of  some  sort; 
that  foremen,  in  order  to  be  successful  in  a  strike, 
must  have  the  support  of  the  employees'  union.  A 
plant  can  promote  other  men  to  be  foremen  if  neces- 
sary. The  tie-up  with  the  employees  is  inevitable. 
The  committee  felt  that  foremen  either  had  to  be 
a  part  of  management  and  not  have  any  rights  under 
the  Wagner  Act,  or  be  treated  entirely  as  employees, 
and  it  was  felt  that  the  latter  course  would  result 
in  the  complete  disruption  of  discipline  and  pro- 
ductivity in  the  factories  of  the  United  States." 

We  submit  there  are  no  words  in  the  English  language 
that  could  make  this  point  clearer.  Senator  Taft  said 
in  the  statement  above  that  foremen  would  be  ''restored 
to  the  basis  .  .  .  enjoyed  before  the  passage  of  the  Wag- 
ner Act."  That  is  complete  and  thorough  exclusion! 
There  were  no  protections  as  to  union  activity  before, 
during,  or  after  employment,  prior  to  the  Wagner  Act.® 
So  it  is  today  as  to  supervisors. 

The  Board  just  has  nothing  to  lean  upon  to  support  its 
statement  that  the  law  doesn't  "change  the  character"  of 
supervisors'  activities.  Frankly,  we  are  at  a  loss  to  under- 
stand what  the  Board  had  in  mind.  But  we  do  know  that 
Congress  clearly  intended  that  the  Board  could  not  order  a 
discharged  foreman  re-employed.     The  Board's  approach 


^N.L.R.B.  V.  Edzvard  G.  Budd  Manujacturing  Co.,  supra,  at 
page  577,  the  court  said:  "But  prior  to  the  National  Labor  Rela- 
tions Act  no  federal  law  prevented  employers  from  discharging 
employees  for  exercising  these  rights  or  from  refusing  to  recognize 
or  bargain  with  labor  organizations.  The  National  Labor  Relations 
Act  created  rights  against  employers  which  did  not  exist  before." 
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in  this  decision  is  that  it  can  do  indirectly  that  which  the 
law  prohibits  it  from  doing  directly. 

Some  members  of  the  Senate  tried  to  write  the  super- 
visors' exclusion  in  an  "in-between"  fashion,  but,  as  noted 
in  Senator  Taft's  statement  above,  the  authors  of  the  Act 
concluded  that  the  supervisors  "either  had  to  be  a  part  of 
management  and  not  have  any  rights  ...  or  be  treated 
entirely  as  employees."  (Emphasis  added.)®  Congress 
decided  to  give  them  no  rights,  and  the  Board  has  no 
authority  to  change  that  decision. 

Senator  Smith  of  New  Jersey,  a  member  of  the  Senate 
Labor  Committee  which  considered  this  legislation,  said 
on  the  Senate  floor  on  April  30,  1947,  during  debates  on 
this  law  (93  Cong.  Rec.  4411)  : 

"It  [the  definition  of  supervisor]  recognizes  a 
supervisor  as  representing  management,  and  not  rep- 
resenting labor  and  where  the  supervisor  has  to  rep- 
resent management,  it  seems  only  proper  that  he 
should  not  be  in  the  category  of  being  union-minded 
because  unfortunately  controversies  between  manage- 
ment and  the  unions  do  occur." 

But,  the  Board  orders  Cody  re-employed  because  it  be- 
lieves he  was  "union-minded."  It  wants  to  force  the  Pe- 
titioner here  to  re-employ  Cody  because  it  thinks  he  made 
"common  cause"  with  "employees."  Yet,  the  Board  ad- 
mits that  he  could  be  discharged  because  of  what  he  did. 

Senator  Flanders,  of  Vermont,  author  of  a  part  of 
Section  2   (11)   of  the  Act  containing  the  definition  of 


^One  such  "in-between"  method  was  proposed  on  the  floor  of 
the  Senate  on  May  13,  1947,  and  was  rejected  (93  Cong.  Rec. 
5298). 
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"supervisor,"^"  remarked  as  follows  on  the  Senate  floor 
on  May  7,  1947,  in  connection  with  the  exclusion  of  super- 
visors (93  Cong.  Rec.  4804) : 

"The  reasons  [for  removing  this  supervisory  force 
from  the  area  of  collective  bargaining]  are  simple  and 
direct.  Unless  the  employer  can  hire  and  discharge, 
promote,  demote,  and  transfer  these  men,  he  has  lost 
the  control  of  his  business.  He  cannot  run  it  ef- 
fectively." 

Once  again  the  completeness  of  the  exclusion  of  super- 
visors is  demonstrated  by  a  statement  of  one  instrumental 
in  writing  the  law.  Not  only  does  it  guarantee  freedom 
to  discharge  supervisors,  but  also  it  assures  the  right  to 
keep  them  discharged.  Otherwise,  the  freedom  to  dis- 
charge and  the  right  to  demand  loyalty  are  meaningless. 

It  is  obvious,  therefore,  that  the  three  majority  Board 
members,  and  not  the  Trial  Examiner  and  the  two  dis- 
senting members,  have  "misconceived  the  effect  of  the  1947 
Amendments  which  removed  supervisors  from  the  pro- 
tection which  the  Act  accords  to  'employees'"    [R.  44]. 

The  above  references  to  the  legislative  history  of  the 
Act  constitute  unassailable  and  unmistakable  evidence 
that  Congress  intended  that  foremen  like  Cody  could  not 
get  any  protection  from  the  Act,  even  by  the  devious 
method  here  employed  by  the  Board.  The  following 
statement  on  page  5  of  the  Senate  Report,  supra,  shows 
that  Congress  intended  strict  administration  and  not  luke- 
warm application  of  the  exclusion: 

"It  is  natural  to  expect  that  unless  this  Congress 
takes  action,  management  will  be  deprived  of  the  un- 
divided loyalty  of  its  foremen.     There  is  an  inherent 


^°93  Cong.  Rec.  4805,  May  7,  1947,  amendment  of  Senator  from 
Vermont  agreed  to. 
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tendency    to    subordinate    their    interests    wherever 
they  conflict  with  those  of  the  rank  and  file," 

Yes,  management  can  now  demand  "the  undivided  loyahy 
of  its  foremen"  under  the  Act.  That  is,  it  can  unless  the 
Board  is  permitted  to  warp  the  law  as  it  would  do  in  this 
decision.  The  Board  dropped  the  matter  of  divided 
loyalties  [R.  44]  with  the  casual  implication  that  Con- 
gress intended  that  an  employer  would  be  absolved  from 
liability  as  to  supervisors  only  for  their  discharge  and  the 
requirement  to  bargain.  But  there  is  nothing  in  the  law 
from  which  the  Board  may  draw  such  an  inference.  More- 
over, the  Congressional  reports  and  debates  refute  this 
theory  of  partial  exclusion,  under  which  the  whole  pur- 
pose of  the  amendment  would  be  thwarted.  Congress 
wanted  to  restore  supervisors  to  their  historical  position 
under  the  common  law  when  they  were  the  "master"  and 
not  the  "servant."  Congress  intended  supervisors  to  be 
a  part  of  management  and  to  give  their  undivided  loyalty 
to  the  employer.  The  Board  would,  however,  "water 
down"  this  Congressional  mandate  by  the  effect  of  this 
decision. 

The  supervisor  amendment  was  "made  to  order"  for 
the  situation  involved  in  the  instant  case.  The  Petitioner 
was  engaged  in  an  economic  struggle  with  the  Union,^* 
and  had  resumed  some  and  accelerated  other  operations  for 
"bona  fide  business  considerations."  [R.  38].  Cody, 
along  with  other  supervisors,  all  of  whom  were  working 


^^The  strike  was  and  remained  an  economic  strike  as  distin- 
guished from  an  unfair  labor  practice  strike  [R.  41].  See  Mackay 
Radio  &  Telegraph  Co.  (1938),  304  U.  S.  ZZZ,  58  S.  Ct.  909,  82 
L.  Ed.  1381;  N.L.R.B.  v.  Potlatch  Forests,  Inc.  (C.  A.  9,  1951), 
189  F.  2d  82;  Morand  Bros.  Beverage  Co.  v.  N.L.R.B.,  C.  A.  7, 
July  23,  1951,  No.  10335,  F.  2d  ,  28  Labor  Relations  Ref- 
erence Manual  (BNA)  2364;  International  Shoe  Co.  (1951),  93 
NLRB  159. 
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during  the  strike,  was  instructed  to  perform  a  certain 
task  in  connection  with  this  ]:)rogram  of  accelerated  op- 
erations |R.  263-264].  But  Cody,  from  whom  the  Pe- 
titioner had  a  legal  right  to  demand  "undivided  loyalty," 
decided  that  he  didn't  want  to  do  what  he  was  instructed 
to  do.  Instead,  he  wanted  to  remain  in  his  position  of 
assistant  foreman  and  receive  his  pay  for  that  job,  but 
he  wanted  to  "haul"  another  person  to  do  this  assignment 
[R.  109-110,  189].  This  was  precisely  the  occasion  when 
the  Petitioner  needed  Cody  and  when  he  could  be  com- 
pelled to  be  on  management's  "team."  But  when  his  su- 
perior gave  him  "the  order,"  he  refused  to  obey  and  he 
was  discharged  for  this  insubordinate  action  [R.  110-111, 
188-189,  318].  The  Board  held  this  discharge  to  be 
privileged,  but,  ruled  the  Board,  Petitioner  could  not 
thereafter  refuse  to  re-employ  him  because  he  had  once 
been  insubordinate.  Such  a  ruling  is  repugnant  to  the 
policies,  provisions  and  principles  of  the  Act. 

Here  is  the  way  such  administration  of  the  statute 
would  work  under  the  Board's  order :  Cody  would  come  to 
work  as  a  laborer,  the  lowest  classification  and  the  one 
into  which  new  employees  are  placed.  Immediately  he 
would  demand  credit  for  his  20  years'  previous  service — 
he  said  he  was  trying  to  protect  this  service  [R.  200, 
323,  325,  328].  He  would  demand  credit  for  his  accumu- 
lated rights  under  Petitioner's  Pension  and  Insurance 
Plan — he  never  withdrew  from  this  plan  [R.  203].  He 
would  insist  that  his  seniority  credit  entitled  him  to  the 
highest  job  in  the  Pipe  Line  Division — counsel  for  the 
Board  argued  that  Cody  should  not  be  treated  as  a 
stranger  [R.  122,  123].  This  would  have  a  disintegrating 
effect  upon  the  industrial  relations  of  Petitioner.  In- 
stead of  enabling  Petitioner  to  demand  "loyalty"  from 
its  supervisors,  as  the  Act  intends,  the  enforcement 
of  this  order  of  the  Board  would  wreck  the  authority  of 
higher  management  over  lesser  supervisors.     There  would 
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be  no  power  of  effective  discipline  by  which  management 
could  enforce  a  rule  of  neutrality  on  union  matters  among 
its  supervisors.'^  Moreover,  Petitioner's  effectiveness  to 
operate  its  business  would  be  seriously  deterred/^  A  fore- 
man could  engage  in  and  play  favorites  in  union  activities, 
whether  it  be  due  to  fear  or  personal  principle,  knowing 
that  he  could  always  get  "a  job  back"'''  if  he  should  be 
discharged  for  his  union  activity.  Thus,  the  exclusion 
of  supervisors  from  the  Act's  protection  would  be  nulli- 
fied and  the  Congressional  intent  defeated. 

B.    The    Board's    Findings   and    Conclusions   Are    Erroneous 
as  to  Downgrading  of  Supervisors. 

The  Board  erroneously  found  that  Petitioner  "made  a 
practice  of  down  grading  to  their  former  positions  those 
who  were  unsatisfactory  as  supervisors"  and  cited  the 
Lily-Tulip  Cup  case,  supra  [R.  49,  note  33],^^  Since  the 
Board  will  order  a  discharged  foreman  rehired  or  not. 
depending  upon  rules  and  past  practices,  it  would  ex- 
pect the  supervisor  to  return  under  and  thereafter  be  gov- 
erned by  rules,  labor  contracts,  practices,  etc.,  just  as 
would  one  who  is  ordered  reinstated  to  his  original  po- 
sition. In  that  way  the  erstwhile  foreman  would  shortly 
be  promoted  again  to  a  foreman;  if  not,  the  employer 
would  be  ordered  by  the  Board  to  do  so  because  his  denial 
of  promotion,  so  the  Board  would  conclude,  was  due  to 
his  past  union     activities.     Such  an  order  by  the  Board 


^^Wells,  Inc.  (C.  A.  9,  1947),  162  F.  2d  457;  Palmer  Manufac- 
turing Corporation,  supra;  Carnegie-Illinois  Steel  (1949),  84 
NLRB  851;  Columbia  Pictures  Corp.  (1951),  94  NLRB  No.  72. 
See,  also,  Point  II,  infra. 


^^See  Note  10,  supra. 

^^These  are  the  word 
53,  200,  207]. 

^^The  lack  of  evidence  for  this  finding  is  discussed  injra. 


^^These  are  the  words  used  by  Cody  on  the  witness  stand    [R. 
153,  200,  207]. 
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would  be  as  reasonable  and  plausible  as  the  one  in  the  in- 
stant case.  Board  Counsel  stated  that  no  contention  was 
made  that  Cody  should  have  been  demoted  [R.  119],  but 
yet  the  Board  based  its  order  in  large  part  upon  this  so- 
called  "downgrading"  theory.  Obviously,  the  Board  is 
whittling  away  at  the  statute  in  a  manner  that,  if  per- 
mitted to  stand,  would  surely  and  shortly  render  the  super- 
visor exclusion  feature  of  the  Act  a  nullity. 

There  is  no  substantial  evidence  in  the  record  to  support 
the  Board's  finding  that  Petitioner  had  a  practice  of  down- 
grading [R.  49,  Note  33].  Counsel  for  the  Board  argued 
that  Petitioner  had  such  a  practice  [R.  114,  122-123], 
and  on  that  basis  the  Trial  Examiner  admitted  into  evi- 
dence General  Counsel's  Exhibits  23  and  24  [R.  124, 
125].  Board  Counsel  agreed  that  Petitioner  was  not  obli- 
gated to  follow  the  contracts  in  question,  but  he  contended 
that  it  did  follow  them  under  identical  situations.  But 
not  one  word  of  testimony  was  forthcoming  to  establish 
this  contention.  Therefore,  the  only  possible  basis  for 
the  Board's  finding  that  such  practice  prevailed  is  Board 
Counsel's  statement.  The  Board  certainly  cannot  rely 
upon  the  contract  as  evidence  of  this  finding — its  Counsel 
(Mr.  Hackler)  agreed  that  the  contract  provisions  created 
no  such  obligations.  His  purpose  was  to  lay  a  foundation 
by  the  contracts  for  later  testimony  that  such  provisions 
were  followed  as  to  demoted  supervisors.  As  noted,  such 
evidence  did  not  materialize. 

The  contract  provisions  do  not  support  the  Board's 
finding  even  if  they  had  been  offered  for  that  purpose 
and  if  Counsel  had  contended  that  they  do.  The  contract 
in  evidence  as  General  Counsel's  Exhibit  No.  23  [R.  125, 
Sec.  M.]  provides  that  "an  employe  incapable  of  perform- 
ing the  duties  .  .  ."  will  have  certain  rights.  So,  this 
could  not  cover  Cody  because  (1)  he  was  not  an  "em- 
ployee," (2)  he  was  not  subject  to  the  jurisdiction  of  or 
included  in  the  unit  described  in  the  contract,  and   (3) 
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he  was  not  "incapable  of  performing  the  duties" — he  just 
refused  to  perform  them.  In  General  Counsel's  Exhibit 
No.  24  [R.  125],  Section  K  must  be  read  in  connection 
with  Sections  H  and  M  which  describe  the  reasons  for 
which  a  promotee  may  be  demoted  and  still  keep  his  senior- 
ity. By  no  stretch  of  the  Board's  powers  to  draw  infer- 
ences can  it  conclude  that  these  contracts  obligated  Peti- 
tioner to  permit  a  person  who  had  been  discharged  for  in- 
subordination to  retain  his  seniority,  even  if  its  Counsel 
had  so  contended.  Thus,  this  finding  [R.  49,  Note  33] 
must  fall  as  devoid  of  any  supporting  evidence;  and  like- 
wise, the  theory  of  the  Board  that  this  non-existent  prac- 
tice would  support  its  conclusions  of  violations  cannot  be 
sustained. 

We  believe  the  Board  must  not  have  fully  and  carefully 
analyzed  the  ultimate  effects  of  this  downgrading  theory 
it  seems  to  be  developing.  Can  it  be  that  the  Board  is 
going  to  permit  a  discharge  of  and  subsequent  refusal 
to  rehire  a  supervisor  only  if  the  employer  has  "no  down- 
grading pohcy  ...  of  long  standing  .  .  .  established 
prior  to  the  advent  of  the  Union"  ?  Lily-Tidip  case,  supra, 
at  page  893.  In  the  latter  case  the  Board  held  that  the 
"no  down-grading"  policy  "was  an  operative  factor  in 
Young's  discharge  as  a  supervisor"  and  that  the  discharge 
was  not  "violative  of  the  Act."  In  our  case  the  Board 
held  that  Cody's  discharge  was  for  his  refusal  to  obey  an 
order  and  that  such  was  not  "violative  of  the  Act."  Under 
the  Board's  ruling  it  would  appear  that  Petitioner  could 
refuse  to  rehire  Cody  only  if  it  had  a  rule  that  it  would 
not  rehire  foremen  who  were  discharged  for  insubordina- 
tion. Under  no  authority  of  the  Act  is  such  required. 
The  Board  cannot  shift  the  burden  to  the  employer  in  such 
cases  to  prove  that  it  never  rehired  a  foreman,  or  that  it 
had  such  a  policy.  The  law  gives  the  Board  no  such 
power.  The  crux  of  the  issue  in  a  refusal  to  hire  is 
whether  the  refusal  was  for  a  reason  prohibited  by  the 
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Act.  The  Board  here  ag^reed  that  the  reason  in  Cody's 
case  was  his  disobedience  and  that  the  Petitioner  was  free 
to  discharge  him  for  such  disobedience. 

In  the  Lily-Tulip  case,  supra,  page  893,  the  Board  said 
''.  .  .  We  do  not  beheve  that  the  policy  [of  no  down- 
grading] was  unlawfully  invoked  to  deny  reemployment 
to  Young  shortly  after  her  proper  discharge."  The  Board 
has  no  basis  in  law  or  evidence  to  believe  that  Petitioner 
unlawfully  invoked  its  inherent  right  to  refuse  in  this  case 
to  rehire  this  insubordinate  individual.  The  use  of  this 
inherent  right  could  be  a  violation  of  the  Act  only  if  it 
was  for  discrimination  under  Section  8(a)  (3)  or  inter- 
ference, restraint,  and  coercion  under  Section  8(a)  (1). 
To  sustain  such  a  finding,  there  must  be  substantial  evi- 
dence that  the  normal  right  to  refuse  re-employment  to 
Cody  was  invoked  for  discriminatory  purposes.  But  the 
Board  did  not,  nor  could  it  on  the  record,  make  such  a 
finding.  In  fact,  the  only  findings  on  this  question  in  this 
case  are  that  Petitioner  was  not  "motivated  by  a  specific 
purpose  to  interfere  with  and  discourage  rank-and-file 
union  activity"  [majority  decision,  R.  47]  ;  that  there  was 
no  ''anti-union  animus"  [Board  decision,  R.  38]  ;  and  that 
membership  in  and  support  of  the  Union  played  no  part 
in  the  refusal  to  rehire  Cody  [Intermediate  Report  of 
Trial  Examiner,  R.  73].  Counsel  for  the  Board  said  he 
was  going  to  prove  "motive,"  but  he  failed  to  do  so  [R. 
119]. 

The  theories  pronounced  by  the  Board  in  this  and  the 
Lily-Tulip  cases  give  the  appearance  of  grasping  for  any 
expedient  to  minimize  the  effect  of  the  supervisor  exclu- 
sion provision.  In  the  instant  case  the  Board  compounds 
its  fallacious  reasoning  in  the  Lily-Tulip  case  by  holding, 
without  any  supporting  evidence,  that  this  Petitioner  had 
a  practice  of  downgrading  supervisors  and,  therefore,  that 
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Cody  should  have  been  rehired.  Although  the  Petitioner 
or  any  other  employer  might  demote  a  recently  promoted 
supervisor  because  he  could  not  perform  the  duties,  that 
is  not  evidence  that  it  would  demote  the  same  individual 
if  he  had  refused  to  obey  orders.  Therefore,  the  ration- 
ale by  which  this  downgrading  doctrine  evolves  is 
thoroughly  unsound,  impractical,  and  without  legal  sup- 
port. 

The  Board  seems  to  have  entirely  ignored  Cody's  own 
testimony  as  to  the  circumstances  surrounding  his  pro- 
motion. Cody  was  told  by  his  superior  at  that  time  that  he 
no  doubt  understood  the  law  and  that  he  should  sever  his 
relations  with  the  Union,  after  which  Cody  mentioned  that 
he  could  obtain  a  withdrawal  card  [R,  129,  170].  It  was 
not  necessary  to  tell  Cody  then  that  if  he  refused  to  obey 
orders,  even  during  a  strike,  he  would  be  discharged  and 
refused  re-employment.  An  employer  is  not  required  to 
spell  out  to  those  working  for  him  each  and  every  act 
which  constitutes  insubordination.  It  is  common  knowl- 
edge that  insubordination  is  a  justifiable  cause  for  dis- 
charge and  a  sufficient  ground  for  refusing  re-employ- 
ment. It  is  not  necessary  to  have  a  "practice"  of  refusing 
to  rehire  an  insubordinate  worker.  Cody  clearly  under- 
stood that  a  foreman  was  a  part  of  management  and  had 
to  obey  orders  even  if  it  meant  that  he  couldn't  partici- 
pate in  union  affairs.  He  knew  that  he  could  not  legally 
make  "common  cause"  with  or  "aid"  rank-and-file  em- 
ployees  in   union   matters. 

The  Board's  order  cannot  be  supported  by  the  specious 
reasoning  it  has  used  to  weave  this  nebulous  "downgrad- 
ing policy"  doctrine. 
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C.     Section  14(a)  Does  Not  Grant  Supervisors  the  Protection 

of   the   Act. 

The  Board  mistakenly  relies  upon  Section  14(a)^®  of 
the  Act  to  convert  Cody's  admittedly  "unprotected"  actr' 
ity  into  "protected"  activity.  The  Board  voids  the  effecx 
of  the  exclusion  of  supervisors  from  the  protection  of  the 
Act  by  reasoning  that  since  it  is  not  illegal  for  a  super- 
visor to  be  a  member  of  a  union,  then  any  activity  on  be- 
half of  a  union  or  union  members  is  protected.  And  the 
Board  reasons  that  the  protection  attaches  only  after  the 
supervisor  has  been  legitimately  discharged.  In  other 
words,  says  the  Board,  if  a  supervisor  can  legally  belong 
to  a  union,  then  he  is  given  ex  post  facto  protection  for 
his  activity  even  though  it  was  not  protected  at  the  time. 

Section  14(a)  does  not  afford  support  for  any  such  fan- 
tastic theory.  The  sole  purpose  of  the  opening  clause  of 
Section  14(a) ^^  of  the  Act  was  to  make  sure  that  union 
membership  by  a  supervisor  was  not  made  a  violation  of 
the  Act.  Congress  had  gone  so  far  in  completely  exclud- 
ing supervisors,  and  so  much  had  been  said  about  super- 
visors being  a  part  of  management,  that  this  clause  was 
inserted  so  as  to  avoid  any  construction  of  the  Act  in  a 
manner  that  would  make  mere  membership  a  violation  of 
the  law.  The  report  of  the  Senate  Committee  of  Labor 
and  Public  Welfare  ^^  made  this  clear  (page  28) : 

"Section  14:  This  is  a  new  section  which  makes  it 
clear  that  the  amendments  to  the  act  do  not  prohibit 
supervisors  from  joining  unions,  but  that  it  is  con- 
trary to  national  policy  for  other  Federal  or   State 


^^The  decision  erroneously  cited  this  as  "Section  1(a)"   [R.  46]. 

^'^The  opening  clause  of  Section  14(a)  of  the  Act  reads,  "Noth- 
ing herein  shall  prohibit  any  individual  employed  as  a  supervisor 
from   becoming   or   remaining   a   member    of    a   labor    organization. 

^^Senate  Report  No.  105,  80th  Congress,  1st  Session,  on  S.  1126. 
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agencies  to  compel  employers  who  are  subject  to  the 
National  Board  to  treat  supervisors  as  employees  for 
the  purpose  of  collective  bargaining  or  organizational 
activity." 

The  Conference  Report^^  from  the  House  and  Senate  Con- 
ferees noted  the  following  with  respect  to  the  effect  of 
this  clause  (page  60) : 

"Section  14  of  the  Senate  amendment  contained  a 
provision  to  the  effect  that  nothing  in  the  act  was  to 
be  construed  so  as  to  prohibit  supervisors  from  be- 
coming or  remaining  members  of  labor  organizations, 
but  that  employers  should  not  be  compelled  to  con- 
sider individuals  defined  as  supervisors  as  employees 
for  the  purposes  of  any  law,  either  national  or  local 
relating  to  collective  bargaining.  There  was  nothing 
in  the  Senate  amendment  which  would  have  the  ef- 
fect of  prohibiting  supervisors  from  becoming  mem- 
bers of  a  labor  organization,  and  the  first  part  of  this 
provision  was  included  presumably  out  of  an  abun- 
dance of  caution." 

Thus,  it  is  clear  that  the  first  clause  of  Section  14(a)  was 
inserted  "out  of  an  abundance  of  caution,"  and  not  to 
permit  the  Board  to  hold  that  supervisors  are  given  retro- 
active protection  for  "unprotected"  activity.  Congress- 
man Hartley,  co-author  of  the  Act,  made  the  following 
statement  on  the  floor  of  the  House  on  April  15,  1947, 
in  connection  with  debate  on  this  part  of  the  bill:^" 

"In  other  words,  this  bill  does  not  bar  them  [su- 
pervisors] from  organizing  but  they  cannot  obtain 
the  benefits  of  the  act." 


^^House  of  Representatives  Report  No.  510,  80th  Congress,   1st 
Session,  on  H.  R.  3020, 

2093  Cong.  Rec.  3522. 


—27— 

The  minority  members  of  the  Senate  Committee  recog- 
nized that  Section  14(a)  did  not  do  what  the  Board 
would  now  infer  that  it  does.^^  While  opponents'  views 
and  statements  ordinarily  may  not  be  persuasive  as  to 
legislative  intent,  the  following  quotation  is  significant 
because  it  is  a  part  of  a  report  filed  by  members  of  the 
committee  which  drafted  the  legislation,  and  the  state- 
ment was  never  denied  during  the  very  lengthy  debates 
on  the  subject  (p.  39) : 

"We  find  seriously  objectionable  the  complete  ex- 
clusion from  the  procedures  and  protections  of  the 
act  of  supervisors  as  a  class.  The  beguiling  state- 
ment of  principle  in  section  14  that  recognizes  their 
natural  right  to  self-organization  and  self-help  is 
made  meaningless  by  the  removal  of  the  legal  sanc- 
tions that  give  vitality  and  substance  to  that  right." 

The  Board,  as  already  noted,  admits  that  the  Act  no 
longer  accords  "affirmative  protection"  to  supervisors  for 
union  or  concerted  activities;  but,  the  Board  then  an- 
nounces another  of  its  fanciful  and  meaningless  phrases 
coined  for  this  decision,  i.  e.,  ".  .  .  to  say  that  such 
activities  are  no  longer  accorded  affirmative  protection  is 
not  to  say  they  are  tainted  with  illegality"  [R.  45].  The 
decision  cited  the  Edivard  G.  Biidd  case,  supra  [R.  45, 
Note  25]  in  connection  with  its  admission  that  "affirma- 
tive protection"  has  been  removed  from  supervisors.  We 
are  unable  to  understand  if  the  Board  means  by  this  that 
"negative  protection"  still  exists,  or  just  what  it  does  mean 
by  "affirmative  protection."  The  court  said  in  the  Bndd 
case  (p.  575)  that  both  affirmative  and  negative  sections 
of  the  order  were  to  be  considered  under  the  remand 
from  the  Supreme   Court    {Edward  G.  Budd  Mfg.   Co. 


2iSenate  Report  105,  Part  2   (Minority  Views),  80th  Congress, 
1st  Session. 
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V.  N.  L.  R.  B.  (1947),  332  U.  S.  840,  68  S.  Ct.  262, 
92  L.  Ed.  412),  and  the  court  vacated  both  the  affirma- 
tive and  negative  parts  of  the  order. 

There  is  certainly  no  comfort  for  the  Board  to  be 
found  in  the  Budd  case  as  to  any  of  its  theories  in  this 
case.  The  court  said,  for  example  (p.  579  of  the  Federal 
Reporter)  : 

"We  believe  it  is  clear  that  Congress  intended  by 
the  enactment  of  the  Labor  Management  Relations 
Act  that  employers  be  free  in  the  future  to  discharge 
supervisors  for  joining  a  union,  and  to  interfere 
with  their  union  activities.  The  cease  and  desist 
provisions  of  the  Board's  order  would  enjoin  the 
respondent  from  engaging  in  conduct  in  the  future 
which  is  now  lawful.  They  should,  accordingly,  be 
set  aside." 

The  court  refused  in  the  Budd  case  to  enforce  an  order 
issued  prior  to  passage  of  the  supervisor  amendments. 
Here,  where  the  conduct  occurred  after  the  amendments, 
the  fruition  of  the  intent  and  purpose  of  the  statute  re- 
quires that  the  order  of  the  Board  be  refused  enforce- 
ment, because  the  Board's  order  effects  the  emasculation 
of  the  disabling  amendments  as  to  supervisors. 

D.     The  Board  Erroneously  Converted   Cody's   Status  From 
That  of  "Nonemployee"  to  That  of  "Employee." 

Since  the  Board  premises  its  order  in  this  case  upon 
its  conclusion  that  Cody  was  an  "employee"  on  Novem- 
ber 16,  1948,  because  "he  was  no  longer  'employed  as  a 
supervisor'"  [R.  46],  we  examine  below  the  Phelps- 
Dodge^^  holding  on  which  the  Board  relied  for  this  con- 


^^Phelps-Dodge  Corp  v.  N.L.R.B.    (1941),   313  U.   S.    177,  61 
S.  Ct.  845.  85  L.  Ed.  1271. 
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elusion.  While  Petitioner's  case  does  not  stand  or  fall 
depending  on  whether  Cody  was  an  "employee"  on  the 
date  in  question,  we  cannot  let  the  Board's  conclusion  on 
that  matter  go  unchallenged.  Clearly,  there  are  a  num- 
ber of  material  facts  which  distinguish  this  case  and  the 
Phelps-Dodge  case.  These  distinctions  remove  the  latter 
case  as  an  authority  for  any  finding  or  conclusion  in  this 
case. 

First,  the  Supreme  Court  said  that  the  question  before 
it  in  the  Phelps-Dodge  case  was  ''whether  an  employer 
.  may  refuse  to  hire  employees  solely  because  of 
their  affiliations  with  a  labor  union"  (p.  181).  The  re- 
fusal to  rehire  in  that  case  was  prompted  by  a  condition 
(union  affiliation)  that  existed  at  the  time  of  the  refusal 
to  hire.     Such  is  not  true  here. 

Second,  the  court  had  before  it  a  question  as  to  whether 
the  definition  of  "employee"  in  Section  2(3)  of  the  Wag- 
ner Act  excluded  strikers  who  had  obtained  "substantially 
equivalent  employment."  Here  the  question  is  whether 
one  who  is  specifically  excluded  from  the  "employee"  defi- 
nition comes  under  it  after  he  has  been  discharged. 

As  to  the  first  question,  the  case  involved  an  order  by 
the  Board  for  Phelps-Dodge  to  re-employ  two  individuals 
who  had  been  discharged  before  the  efifective  date  of  the 
Wagner  Act  (July  5,  1935),  and  who  had  been  refused 
re-employment  after  the  law  became  effective,  admittedly 
"because  of  their  affiliations  with  the  Union"  (pp.  181- 
182  of  the  U.  S.  Reports).  The  court  considered  care- 
fully the  broad  purpose  of  the  Wagner  Act  and  the  his- 
torical development  of  labor  unions'  struggle  to  afford 
employees  a  vehicle  for  self-organization  and  collective 
bargaining  (pp.  182-183).  The  court  noted  that  self- 
organization  could  be  thwarted  as  effectively  by  refusing 
to  hire  union  members  as  by  discharging  them.  So,  the 
court  ruled  that  Phelps-Dodge  could  be  ordered  to  rehire 
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these  individuals  because  the  broad  purposes  of  the  statute 
dictated  that  employers  could  not  refuse  to  hire  because 
the  applicant  was  a  member  of  a  union. 

As  to  our  case,  union  membership  or  activity  did  not 
enter  into  the  decision  not  to  re-employ  Cody.  The  Trial 
Examiner  specifically  so  found  [R.  73],  and  the  Board 
inferentially  adopted  his  finding  by  holding  that  the 
"cause"  which  led  to  the  refusal  to  rehire  Cody  was  that 
he  made  ''common  cause"  with  the  strikers  while  he  was 
a  supervisor. 

In  the  Phelps-Dodge  case  the  court  was  presented  with 
the  question  of  whether  an  applicant  could  be  denied  em- 
ployment because  of  a  condition  which  coexisted  with  the 
refusal.  As  to  our  case,  the  Board  found  that  the  re- 
fusal to  rehire  amounted  to  a  violation  because  of  some- 
thing Cody  did  when  he  admittedly  was  not  an  employee, 
and  not  because  of  something  he  did  while  he  was  an 
employee  or  a  condition  that  existed  when  he  applied  for 
employment.  The  Board  here  would  make  the  statute  an 
ex  post  facto  law.  There  is  nothing  in  the  Phelps-Dodge 
language  authorizing  retroactive  application  so  as  to  make 
admittedly  ''unprotected"  activity  become  "protected." 
These  are  material  and  important  differences  in  the  two 
cases. 

As  to  the  second  question,  the  Phelps-Dodge  case  does 
not  dispute  that  the  present  definition  of  "employee"  pre- 
cludes the  Board  from  ordering  the  former  employer  of 
a  discharged  supervisor  to  rehire  him.  The  court  had  be- 
fore it  in  that  case  the  question  as  to  whether  the  defini- 
tion of  "employee"  prohibited  reinstatement  of  those  who 
had  obtained  "substantially  equivalent  employment"  (p. 
189).  In  that  connection  the  court  found  that  these  ap- 
plicants for  reinstatement  were  members  of  the  "general 
class,  'employees'  "  and  that  nothing  in  the  definition  spe- 
cifically excluded  them.     Said  the  court,  "To  circumscribe 
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the  general  class,  'employees,'  we  must  find  authority  either 
in  the  policy  of  the  Act  or  in  some  specific  delimiting  pro- 
vision of  it"  (p.  191).  As  the  law  is  now  written,  there 
is  not  only  authority  but  also  a  requirement  for  circum- 
scribing *'the  general  class  'employees,'  "  because  of  both 
*'the  policy  of  the  Act"  and  a  "specific  delimiting  pro- 
vision of  it."  The  general  policy  with  respect  to  super- 
visors and  the  specific  delimiting  provisions  in  Section 
2(3)  of  the  Act  have  been  discussed  above. 

The  Court  of  Appeals  for  the  District  of  Columbia 
considered  the  Phelps-Dodgc  case  in  a  recent  decision  in 
connection  with  a  "specific  delimiting  provision"  of  the 
Act.^^  The  same  proposition  was  urged  before  the  court 
in  the  Di  Giorgio  case  as  is  being  argued  by  the  Board 
in  its  decision  in  this  case.  The  court  described  the 
argument  in  the  former  case  as  follows: 

"The  contention  is  that  .  .  .  while  the  strikers 
were  employed  as  agricultural  laborers  they  were 
not  included  as  employees  under  the  Act,  but  that 
when  they  ceased  to  work  as  the  result  of  the  labor 
dispute  they  placed  themselves  within  the  terms  of 
the  Act." 

The  Board  makes  the  same  contention  in  this  case  as 
to  supervisors  by  arguing  that  Cody  became  an  employee 
"when  he  ceased  to  work,"  because  he  was  at  that  time 
"no  longer  'employed  as  a  supervisor'"  [R.  46].  In  the 
Di  Giorgio  case  the  court  had  the  following  to  say  con- 
cerning this  argument: 

"The  essence  of  the  construction  urged — that  while 
at  work  these  laborers  are  not  employees  but  when 
not  at  work  they  are  emplo3^ees — is  too  contradictory 
of  terms  to  be  adopted  without  some  compelling  evi- 


^^Di  Giorgio  Fruit  Corp.  v.  N.L.R.B.,  supra. 
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dence  of  that  meaning-.  For  us  to  write  that  view 
into  the  present  law  would  be  to  add  something  of 
major  import  which  we  cannot  find  already  there." 

The  Board  does  not  in  our  case  dispel  this  contradiction 
by  any  "compelling  evidence  of  that  meaning."  Yet  the 
Board  urged  the  contradiction  by  contending  that  Cody 
was  an  "employee"  when  he  was  "no  longer  'employed 
as  a  supervisor.'  "  There  is  nothing  in  the  Congressional 
reports,  the  hearings,  or  the  debates  on  the  legislation 
which  would  argue  even  in  a  slight  degree  for  such  an 
interpretation.  The  fact  is,  as  we  have  noted,  that  the 
Board  has  attempted  to  perform  a  legislative  function  in 
its  decision  in  this  case.  The  court  reminded  the  pro- 
ponents of  this  theory  in  the  Di  Giorgio  case  that  Con- 
gress is  the  proper  forum  for  such  an  argument,  when  it 
said: 

"The  argument  represents  a  supportable  view 
which  would  be  valid  as  a  legislative  policy  and 
valid  if  incorporated  in  a  statute,  but  we  do  not 
find  in  this  statute  or  in  its  legislative  history  any 
indications  that  it  was  a  policy  which  motivated 
Congress  when  the  statute  was  enacted." 

So,  the  Board's  utter  disregard  of  the  change  in  the 
statute  between  the  date  of  the  Phelps-Dodge  case  and 
the  present  one  is  a  fatal  error.  While  a  discharged 
supervisor  might  be  an  "employee"  under  the  facts  of 
the  Phelps-Dodge  case,  that  cannot  give  comfort  to  the 
Board  in  its  argument  that  the  "delimiting  provisions" 
of  the  Act's  definition  of  "employee"  may  be  ignored. 
If  the  Board  had  found  that  Cody  was  refused  reinstate- 
ment because  he  was  at  the  time  of  refusal  a  member 
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of  the  union,  we  would  have  before  us  a  far  different  case. 
But  when  the  Board  makes  an  ex  post  facto  law  of  the 
statute,  as  it  would  do  here,  it  is  going  far  beyond  the 
doctrine  of  the  Phelps-Dodge  case.  Likewise,  the  reason- 
ing of  the  Di  Giorgio  case  cannot  be  overlooked  in  view 
of  the  specific  "delimiting  provision"  in  the  definition  of 
"employee." 

E.     The  Board's  Decision  Is  in  Conflict  With  Other  Board 
and  Court  Decisions. 

We  have  already  noted  that  in  writing  supervisors  out 
of  the  Act  entirely,  Congress  was  motivated  in  part  by 
the  vacillation  of  the  Board^^  which  left  unions,  em- 
ployees, and  employers  uncertain  from  year  to  year.  The 
majority  decision  in  the  instant  case  would  lead  one  to 
believe  that  even  after  the  passage  of  the  amendments  to 
the  Act,  the  Board  intends  to  persist  in  its  practice  of 
"blowing  both  hot  and  cold."  In  1949,  not  long  after 
the  court  spoke  so  forcibly  in  the  Budd  case,  supra,  as 
to  the  lack  of  protection  for  supervisors  under  the 
amended  Act,  the  Board  issued  its  decision  in  the  Ala- 
bama Marble  case,  supra.  In  this  case  one  question  was 
the  alleged  discriminatory  refusal  to  rehire  a  supervisor 
who  was  a  member  of  and  participated  in  a  strike  by  the 
union — in  fact,  he  was  the  picket-line  captain.     The  Trial 


^^Union  Collieries  Coal  Co.  (1942),  41  NLRB  961,  44  NLRB 
165  (foremen  may  organize  in  an  independent  union)  ;  Godchaux 
Sugars,  Inc.  (1942),  44  NLRB  874  (foremen  may  organize  in  an 
affiliated  union);  Maryland  Drydock  Co.  (1943),  49  NLRB  733 
(no  unit  appropriate  to  the  organization  of  supervisory  employees)  ; 
Packard  Motor  Car  Co.  (1945),  61  NLRB  4  (foremen  are  em- 
ployees and  therefore  may  organize  and  receive  the  protection  of 
the  statute). 
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Examiner  held  that  "the  logic  of  the  Budd  case  applies 
with  equal  force  to  the  present  case  .  .  ."  (83  NLRB 
at  p.  1074).  The  Board  affirmed  the  Trial  Examiner's 
ruling  on  the  same  grounds  (at  p.  1049).  In  another 
case  decided  in  1949,^^  the  Board  stated  that  the  em- 
ployer "had  a  right  to  warn  his  foreman  against  partici- 
pating in  the  union  activities  of  the  rank  and  file,"  and 
said  that  the  employer  could  have  disciplined  the  foreman 
if  it  had  so  desired.  In  our  case,  however,  the  Board 
rests  its  legal  conclusion  of  a  violation  squarely  upon  the 
Petitioner's  refusal  to  rehire  Cody  because  of  his  "par- 
ticipating in  the  union  activities  of  the  rank  and  file." 
One  would  conclude,  therefore,  that  the  same  employer 
conduct  which  was  permissible  in  1949  decisions  is  un- 
lawful in  a  1951  decision,  despite  the  fact  that  both  de- 
cisions were  rendered  under  the  same  statute. 

Early  in  1950  the  Board  ruled  that  a  certain  group  of 
workers  "were  supervisors  and,  as  such,  outside  the  pro- 
tection of  the  Act."  (Florida  Telephone  Corporation 
(1950),  88  NLRB  1429,  1431.)  The  Board  followed 
the  same  line  in  February  of  that  year^^  and  again  in 
July  when  it  affirmed  the  following  ruling  of  the  Trial 
Examiner  i^"^ 

"It  is  amply  clear  from  the  legislative  history  of 
the  Act  as  amended,  that  when  the  Congress  excluded 
supervisory  employees  from  the  protection  of  the  Act, 
it  thereby  intended  that  supervisors  should  be  with- 


25£/  Dorado  Limestone  Co.  (1949),  83  NLRB  746,  748. 

^^Pacific  Gamble-Robinson  Co.,  supra. 

^"^ Accurate   Threaded  Products  Co.,  supra. 
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out  remedy  when  discharged  or  otherwise  penaHzed 
by  their  employers  for  engaging  in  organizational 
activities.  It  was  specified  in  the  Senate  Report  on 
this  subject  (Senate  Report  No.  105  on  S.  1126,  80th 
Congress,  1st  Session)  that  this  was  so  whether  the 
organizational  activity  of  the  supervisors  so  penalized 
consisted  of  activity  on  behalf  of  a  rank-and-file  em- 
ployees' organization,  as  here,  or  one  composed  solely 
of  supervisors. 

"To  predicate  a  finding  of  unfair  labor  practices 
upon  an  employer's  conduct  in  penalizing  union  ac- 
tivity by  one  of  his  supervisory  employees,  in  view 
of  the  foregoing,  seem  to  be  squarely  in  conflict  with 
the  congressional  intent"   (p.   1373). 

In  the  case  just  quoted  the  foreman  in  question  had  been 
discharged  and  not  re-employed  "because  of  his  activities 
and  membership  in  the  union  of  .  .  .  production  and 
maintenance  employees"    (p.    1368). 

In  the  Pacific-Gamble  case,  the  Board  affirmed  the  Trial 
Examiner's  ruling  that  a  supervisor  who  had  participated 
in  a  rank-and-file  strike  was  not  entitled  to  reinstatement. 
The  Board  said  (p.  485,  note  14)  : 

"Because  we  agree  with  the  Trial  Examiner  that 
Webber  is  a  supervisor,  to  whom  Congress  has  denied 
the  protection  of  the  amended  Act,  we  find  that  the 
Respondent  did  not  engage  in  any  unfair  labor  prac- 
tice with  respect  to  him." 

The  Board  went  one  step  further  in  a  case  decided  in 
August  of  1950,^^  wherein  it  ruled  that  statements  amount- 
ing to  interference,  restraint,  and  coercion  in  violation 
of  8(a)(1)  of  the  Act  were  not  illegal  when  made  to  an 


28PMr^  Oil  Company  (1950),  90  NLRB  1661. 


—36- 

individual  who  served  as  a  supervisor  only  one  day  each 
week.     Said  the  Board  (pp.  1661-1662)  : 

"Carder,  although  employed  primarily  in  a  rank 
and  file  capacity,  regularly  relieved  Gang  Foreman 
Hatch  1  day  each  week.  On  these  occasions  he  per- 
formed the  usual  functions  and  exercised  the  custo- 
mary authority  of  a  gang  foreman,  a  position  which 
the  parties  stipulated  is  supervisory.  We  find,  there- 
fore that  because  of  his  regular  and  frequent  em- 
ployment as  a  gang  foreman.  Carder  was  a  super- 
visor at  the  time  the  above  statements  were  made. 
Accordingly,  we  conclude  that  the  Respondent  was 
privileged  to  inquire  as  to  his  union  afifiliation  and 
to  insist  as  a  condition  to  Carder's  continued  employ- 
ment as  a  supervisor  that  he  relinquish  his  member- 
ship in  the  Union." 

In  a  more  recent  case^^  (June,  1951),  the  Trial  Ex- 
aminer found  that  one  Lee  Collester  had  been  discharged 
and  not  re-employed  because  of  his  union  activity.  But 
the  Board  ruled  that  Collester  was  a  supervisor  within 
the  meaning  of  the  Act  and,  therefore,  found  that  the 
discharge  was  not  violative  of  the  Act.'" 


^^Palmer  Manufacturing  Corporation,  supra. 

^®The  Board  took  notice  of  the  legal  requirement  for  supervisors 
to  abstain  from  union  activity,  stating  as  follows : 

"As  Collester  assisted  in  obtaining  membership  cards  from 
some  of  the  employees,  a  question  may  arise  as  to  whether  or 
not  the  Union  represented  an  uncoerced  majority  on  Septem- 
ber 16,  1950."  (Page  3  of  mimeographed  decision  (D-5166) 
released  June  29,  1951.)     See  also  Point  II. 
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A  case  released  by  the  Board  on  July  2,  195 1,^'  af- 
firmed all  of  the  rulings,  findings  and  conclusions  of  the 
trial  examiner  who  had  recommended  dismissal  of  a 
complaint  because  the  alleged  discriminatee  was  a  super- 
visor. The  supervisor,  Earl  A.  Staiger,  joined  with  rank- 
and-file  employees  to  get  a  union  organizer  to  enlist 
members  in  the  union  because  of  a  new  wage  policy  which 
resulted  in  less  ''take-home"  pay  for  all  employees  as 
well  as  Staiger.  The  employer  discharged  Staiger  for 
this  "concerted  activity"  with  rank-and-file  employees. 
The  trial  examiner  said  (p.  3  of  intermediate  report  [IR 
450]  attached  to  mimeographed  decision) : 

"If  on  this  issue  the  Respondent  is  right  [that 
Staiger  was  a  supervisor]  and  the  General  Counsel 
wrong,  it  would  follow  that  no  unfair  labor  practice 
finding  may  be  predicated  upon  the  Respondent's  dis- 
charge of  Staiger.  For,  as  the  Board  has  ruled  un- 
der analogous  circumstances,  the  discharge  of  a  su- 
pervisor for  organizational  activities  on  behalf  of 
a  rank-and-file  union  violates  neither  Section  8(a)(3) 
nor  Section  8(a)(1)  of  the  Act." 

The  reasoning  and  the  conclusions  reached  in  the  above 
cases  are  fundamentally  sound  in  logic  and  in  absolute 
harmony  with  the  provisions  and  purposes  of  the  Act, 
but  they  are  diametrically  contrary  to  the  reasoning  of 
the  three-man  majority  in  our  case.  They  are,  how- 
ever, representative  of  our  position  here.  We  discuss 
more  fully  under  Point  III   our  further  arguments  that 


^^Tri-Pak  Machinery  Service,  Inc.,  supra.     See  also  discussion  of 
this  case  under  Point  III,  injra. 
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the  refusal  to  employ  Cody  cannot  be  held  to  discourage 
membership  or  activity  in  a  labor   organization. 

As  this  Court  said  in  the  Wells  case,  supra,  at  page 
460: 

''There  are  more  subtle,  less  perceptible  ways  by 
which  a  supervisory  employee,  with  authority  to  hire 
and  discharge,  to  promote  and  demote,  may  influence 
choice  as  between  competing  unions,  or  as  between 
union  and  no  union." 

If  the  Board's  majority  decision  in  this  case  is  permitted 
to  stand,  members  of  industry  once  again  will  find  them- 
selves at  the  mercy  of  the  Board  even  if  one  should  dis- 
charge and  refuse  to  rehire  a  vice  president  because  he 
refused  to  obey  orders  due  to  his  union  sympathies.  There 
will  be  no  way  to  compel  neutrality  by  foremen. 

It  is  submitted  that  a  review  of  the  above-cited  Board 
cases,  decided  during  1949,  1950  and  1951,  and  a  com- 
parison of  them  with  the  decision  of  the  majority  in  this 
case  will  prompt  one  to  make  the  same  remark  as  did  the 
Supreme  Court  in  the  Packard  case,  supra,  where  it  said 
at  page  492: 

"If  we  were  obliged  to  depend  upon  administrative 
interpretation  for  light  in  finding  the  meaning  of  the 
statute,  the  inconsistency  of  the  Board's  decisions 
would  leave  us  in  the  dark." 

All  of  the  foregoing  demonstrates  that  the  Board's 
decision  in  this  case  violates  the  provisions  and  thwarts 
the  purposes  of  the  Act  as  it  relates  to  supervisors.  The 
Board  should  not  be  sustained  in  its  program  of  incon- 
sistent application  of  the  provisions  of  the  Act. 
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POINT  II. 

Cody  Did  Not  Engage  in  ''Concerted  Activity"  Within 
the  Meaning  of  Section  7  of  the  Act;  nor  Did  He 
Make  "Common  Cause"  With  the  Striking  Em- 
ployees. 

The  Board  found  that  the  "cause"  of  Cody's  refusal 
of  employment  was  his  "concerted  activity"  [R.  46-47], 
and  the  complaint  alleged  likewise  [R.  8].  Therefore,  if 
Cody  did  not  engage  in  "concerted  activity"  within  the 
meaning  of  Section  7  of  the  Act,  the  Board's  order  can- 
not be  sustained.  (N.L.R.B.  v.  Illinois  Bell  Telephone 
Co.  (C.  A.  7,  1951),  189  F.  2d  124.)  Section  7  pro- 
vides : 

"Employees  shall  have  the  right  to  self-organiza- 
tion, to  form,  join,  or  assist  labor  organizations,  to 
bargain  collectively  through  representatives  of  their 
own  choosing,  and  to  engage  in  other  concerted  ac- 
tivities for  the  purpose  of  collective  bargaining  or 
other  mutual  aid  or  protection." 

The  Board  based  its  conclusions  of  violations  upon  its 
finding  that  "The  refusal  by  Cody  as  a  supervisor  to 
perform  rank-and-file  work  of  strikers  was  concerted  ac- 
tivity of  a  type  which  was  protected  under  the  Wagner 
Act"  [R.  45].  We  do  not  agree  with  this  finding,  but 
assuming  arguendo  that  it  is  correct,  it  is,  as  noted  in  the 
dissenting  opinion,  immaterial  whether  Cody's  action 
would  have  been  "concerted  activity"  under  the  Wagner 
Act,  because  that  Act  was  not  in  effect  at  the  time  of 
his  activity.  The  question  here  is  whether  his  activity 
was  within  the  provisions  of  Section  7  of  the  Act  (in 
effect  at  the  time  of  his  conduct),  and  was  thus  "im- 
munized against  reprisal"    [R.   55]. 
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A.     Cody's  Activity  Was  Not  "Concerted." 

An  analysis  of  the  undisputed  facts  in  this  case  reveals 
unmistakably  that  Cody's  activity  was  not  "concerted." 
The  reasoning  of  the  court  in  the  Illinois  Bell  case,  supra, 
is  applicable  to  the  situation  here.  In  that  case  the  court 
held  that  a  refusal  by  eight  individuals  to  cross  a  picket 
line  established  by  a  union  which  did  not  represent  them 
did  not  amount  to  "concerted  activities"  for  "mutual  aid 
or  protection";  and  that,  therefore,  there  was  no  protec- 
tion afforded  by  Section  7  of  the  Act.  The  Trial  Ex- 
aminer in  the  Illinois  Bell  case  found  that  the  eight  em- 
ployees "made  common  cause  with  those  engaged  in  the 
economic  strike  .  .  ."  In  the  instant  case  the  Board 
found  that  Cody  "was  refused  employment  solely  because 
he  had,  in  the  past,  made  common  cause,  in  a  manner 
which  was  not  unlawful,  with  protected  concerted  activity 
by  the  rank-and-file  union"  [R.  48].  With  respect  to  the 
question  of  making  "common  cause,"  the  court  said  in  the 
Illinois  Bell  case,  "We  think  it  is  a  novel  theory  that  the 
mere  refusal  to  cross  a  picket  line  .  .  .  makes  the 
one  who  refuses  a  party  to  the  strike,  but  even  so  .  .  . 
such  refusal  was  not  for  the  'mutual  aid  or  protection'  of 
the  employees  involved." 

In  the  Cody  case  there  is  even  less  indicia  of  "concerted 
activity"  than  in  the  Illinois  Bell  case.  Cody  did  not  re- 
fuse to  cross  a  picket  line.  In  fact,  he  was  willing  to 
"haul"  another  "person  and  let  him  do  the  work"  [R. 
110,  189-190].  Cody  did  not  act  in  combination  or  con- 
cert with  anyone  else.     The  Board  reasons  that  he  made 
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"common  cause"  with  the  strikers  because  he  refused  to 
perform  a  particular  task  assigned  to  him  on  September 
28.  This  is  a  pure  and  simple  conclusion,  the  meaning 
of  which  is  not  explained;  and  there  is  no  evidence  to  sup- 
port such  a  conclusion.  Cody  did  not  give  as  his  reason 
for  refusing  to  do  the  job  assigned  that  he  wished  to  aid 
or  make  "common  cause"  with  the  strikers.  The  fact  is 
that  when  Superintendent  Dreyer  told  Cody  that  he  must 
decide  which  team  (management's  or  the  Union's)  he 
would  be  on,  Cody  replied,  "Can't  I  be  on  a  team  of  my 
own?"  [R.  319].  There  is  no  resemblance  to  "concerted" 
action  which  may  be  inferred  from  that.  The  fact  is 
that  Cody  refused  to  do  the  particular  job  for  personal 
reasons.  He  said  that  he  "wanted  no  part  in  the  opera- 
tion" [R.  196] ;  he  said  that  he  "had  an  actual  fear  of 
what  would  happen"  to  his  family  and  home  [R.  197]. 
No  one  connected  with  the  Union  or  the  strikers  had 
spoken  to  Cody  about  the  type  of  work  he  should  or  should 
not  do  [R.  188].  Cody  alone  set  the  standards  by  which 
he  would  work  behind  the  picket  line.  He  did  "patrol" 
lines,  which  was  done  by  gangers  who  were  on  strike 
[R.  106-107],  but  he  would  not  deliver  strappings  [R. 
195]  or  run  tickets  [R.  67,  107,  179-183,  195-196];  he 
did  report  on  number  of  pickets  at  certain  locations,  the 
wells  which  were  pumping,  and  if  tanks  were  ready  to 
receive  [R.  305-309],  but  he  would  not  gauge  and  sample 
Yorba  Linda  Station  [R.  110-111,  188-189,  318].  All 
of  this  is  positive  evidence  that  Cody's  conduct  was  "in- 
dividual" and  not  "concerted"  action.  On  September  28 
he  forced  his  superior  to  give  him  an  "order"  and  then 
flatly  refused  to  obey  on  a  strictly  individual  and  personal 
basis  [R.  108-111,  195-197]. 
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In  noting  that  there  was  no  "concerted"  action  in  the 
Illinois  Bell  case,  the  court  gave  the  following  descrip- 
tion, which  is  wholly  fitting  to  our  case: 

"There  is  no  evidence  that  these  eight  employees 
acted  in  combination  or  concert.  They  did  not  con- 
verse with  each  other  or  any  other  person  regarding 
the  activity  in  which  they  engaged  .  .  .  each 
acted  in  her  own  individual  capacity."     (P.  127.) 

It  cannot  be  disputed  that  Cody  acted  in  his  "own  in- 
dividual capacity,"  and  the  Board's  finding  that  he  en- 
gaged in  "concerted  activity"  is  wholly  without  foundation 
in  fact,  is  not  supported  by  substantial  evidence,  and  is 
contrary  to  Cody's  own  testimony. 

Since  there  is  no  evidence  that  Cody  engaged  in  "con- 
certed activity,"  but  undenied  evidence  that  it  was  indi- 
vidual action,  the  Board's  conclusion  is  erroneous  and  its 
order  is  not  sustainable,  because  Cody's  action  is  not  the 
type  protected  by  Section  7  of  the  Act.  The  following 
quotation  from  the  Board's  decision  in  the  Panaderia 
Sucesion  Alonso,  et  al.  (1949),  87  NLRB  877,  880  is 
appropriate  in  this  case  as  it  was  there: 

"Because  Section  7  grants  rights  exclusively  to 
'employees,'  any  concerted  activity  must  be  that  of 
more  than  one  'employee'  in  order  to  obtain  the  pro- 
tection of  Section  7." 

To  go  one  step  further,  "concerted  activity"  between 
Cody  and  the  strikers  cannot  exist,  because  the  Board 
admits  that  Cody  was  not  an  "employee"  when  he  en- 
gaged  in   his   activity   in   question.     Therefore,    the    fol- 


lowing  rule  of  the  Board  prohibits  a  finding  of  concerted 
activity  {Panaderia,  supra,  p.  880)  : 

''We  do  not  believe  that  one  'employee'  and  non- 
employees  together  may  engage  in  protected  con- 
certed activities  within  the  meaning  of  the  Act." 

Conversely,  the  rule  is  just  as  compelling  if  there  is  only 
one  nonemployee  and  several  "employees." 

That  the  term  "concerted  activity"  used  in  the  Act  has 
a  prescribed  meaning  and  cannot  be  used  loosely  as  the 
Board  did  in  this  case  is  clearly  established  by  the  Su- 
preme Court  in  the  International  Rice  Milling  case.^^  The 
court  had  before  it  in  that  case  the  question  whether  the 
union  induced  or  encouraged  employees  to  engage  in  "a 
concerted  refusal"  to  perform  work.  The  court  found  that 
the  picketing  "did  encourage  two  employees  ...  to 
turn  back  from  an  intended  trip  to  the  mill  .  .  ."; 
but,  said  the  court,  the  Act  "contemplates  inducement  or 
encouragement  to  some  concert  of  action  greater  than  is 
evidenced  by  the  pickets'  request  to  a  driver  of  a  single 
truck  to  discontinue  a  pending  trip  to  a  picketed  mill." 
The  court  pointed  out  that  inducements  to  individual  em- 
ployees "generally  are  not  aimed  at  concerted,  as  distin- 
guished from  individual,  conduct  by  such  employees." 
Just  as  there  was  no  evidence  in  that  case  that  there  was 
inducement  to  "concerted"  action,  there  is  no  evidence 
here  that  Cody's  action  was  "concerted."  On  the  contrary, 
the  evidence  is  uncontradicted  that  Cody  acted  on  his  own 
by  refusing  to  perform  a  particular  task  that  was  person- 
ally objectionable  to  him. 


^^N.L.R.B.  V.  International  Rice  Milling  Co.   (1951),  U    S 

...,  95  L.  Ed.  777,  19  L.  Wk.  4357. 
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B.     Cody's   Activity    Was   Not   for    "Mutual    Aid    or 
Protection." 

Now,  assuming  arguendo  that  Cody's  action  was  in 
"concert"  with  the  strikers,  the  test  of  Section  7  of  the 
Act  still  is  not  met  because  it  could  not  be  for  "mutual 
aid  or  protection."  In  the  Illinois  Bell  case,  supra,  the 
court  said  (pp.  127-128)  : 

"Assuming,  however,  contrary  to  what  we  think, 
that  the  involved  employees  engaged  in  'concerted 
activities,'  we  are  unable  to  discern  from  this  record 
.  .  .  how  it  can  be  held  that  such  activities  were 
for  their  'mutual  aid  or  protection.'  They  neither 
sought  nor  were  entitled  to  seek  on  their  own  behalf 
any  aid  or  protection  from  respondent." 

That  precise  situation  prevails  in  the  Cody  case.  He 
did  not  seek  anything  from  the  Company,  and  he  was 
not  "entitled"  to  so  seek,  because  Section  2(3)  of  the 
Act  specifically  excludes  Cody  as  a  supervisor  from  the 
definition  of  "employee."  As  a  nonemployee  he  was  not 
entitled  to  any  protection  of  the  Act  and  he  could  not  do 
any  of  the  things  described  as  protected  activities  in  Sec- 
tion 7.  Moreover,  just  as  employees  and  nonemployees 
cannot  engage  in  "concerted  activities"  together,  a  fortiori 
they  cannot  join  together  for  "mutual  aid  or  protection" 
because  there  cannot  be  any  mutuality  of  interest  in  union 
or  collective  bargaining  matters.  The  Board  always  ex- 
cludes supervisors  from  bargaining  units,  and  has  even 
gone  so  far  as  to  find  that  labor  unions  are  incapable  of 
serving  as  the  representative  of  employees  if  supervisors 


participate.^^  In  the  Wells  case  the  Board  found  that  the 
union  did  not  represent  an  uncoerced  majority  because  a 
supervisor  had  campaigned  and  obtained  members  for  the 
union.  When  the  Board  ignores  the  anomalous  situation 
which  obtains  when  it  finds  that  a  supervisor  may  engage 
in  activities  described  in  Section  7  of  the  Act  and  at  the 
same  time  holds  that  such  activities  can  destroy  a  union's 
representative  capacity,  it  is  shutting  its  eyes  to  the  funda- 
mental purpose  of  the  statute  which  it  was  created  to 
administer.  Since  Cody  was  not  an  "employee,"  since  he 
had  none  of  the  rights  described  in  Section  7  of  the  Act, 
and  since  the  law  precludes  it,  he  could  not  engage  in  ac- 
tivities with  "employees"  for  their  "mutual  aid  or  pro- 
tection" within  the  meaning  of  the  section.  Therefore, 
even  if  he  had  acted  in  "concert"  with  the  strikers,  the 
action  would  not  have  been  for  "mutual  aid  or  protec- 
tion." 

We  are  not  disagreeing  that,  as  the  Board  argued 
[R.  45],  supervisors  might  be  found  to  have  acted  with 
other  employees  for  their  mutual  interest  at  a  time  when 
the  former  were  included  as  "employees"  under  the  Act. 
{Packard  Motor  Car  Co.  v.  N.L.R.B.  (1947),  330  U.  S. 
485,  67  S.  Ct.  789,  91  L.  Ed.  1040.)  But  in  the  Packard 
case  foremen  joined  with  foremen — not  with  employees 
supervised  by  them.  It  is  because  of  this  anomaly  that, 
under  the  Act  as  it  existed  at  the  time  of  Cody's  conduct 
and  as  it  exists  today,  supervisors  are  excluded  from 
the  "employee"  definition.    (See  Point  I,  supra.) 


^^Toledo  Stamping  and  Mfg.  Co.  (1944),  55  NLRB  865; 
Alaska  Salmon  Industry,  Inc.  (1948),  78  NLRB  185;  Palmer  Mfg. 
Corp.,  supra.  In  the  last  case,  the  Board  sustained  the  discharge 
of  a  supervisor  who  had  aided  the  union ;  it  did  not  find  it  neces- 
sary to  resolve  the  question  of  whether  the  union  represented  an 
uncoerced  majority,  because  the  refusal  to  bargain  charge  was  dis- 
missed for  other  reasons.  See,  also,  Wells,  Inc.  (1946),  68  NLRB 
545,  enforcement  denied  (C.  A.  9,  1947),  162  F.  2d  457. 


C.     Cody   Did   Not,   nor   Could   He  Legally,  Make   "Common 
Cause"  With  the  Strikers. 

The  Board  theorized  that  Cody  "made  common  cause" 
and  that  he  acted  "in  aid  .  .  .  of  .  .  .  rank-and- 
file  employees"  [R.  48,  49],  all  of  which  constituted  ac- 
tivity described  in  Section  7,  and  for  which  he  had  the 
protection  of  the  Act.  The  Board  reached  this  farfetched 
and  meaningless  conclusion  despite  the  lack  of  supporting 
evidence.  Not  only  that,  but  it  also  ignored  the  absence 
of  "concerted"  action  and  non-existence  of  "mutuality" 
of  interest,  as  well  as  the  absolute  incompatibility  of  su- 
pervisors and  employees  in  the  eyes  of  the  Act.  More- 
over, the  Board  disregarded  the  requirement  that  to  re- 
main neutral  an  employer  must  forbid  union  activity  by 
supervisors;  and  an  employer  is  held  in  violation  of  the 
Act  if  his  supervisors  make  "common  cause"  or  act  "in 
aid"  of  his  rank-and-file  employees. ^^  This  court  pointed 
out  in  the  Wells  case,  supra,  that  the  Board  cannot  "have 
it  both  ways"  (p.  460).  If  the  Board's  theory  in  this 
case  is  permitted  to  prevail,  that  exactly  would  be  the  re- 
sult— a  foreman  would  be  protected  against  reprisal  for 
conduct  which  is  a  violation  of  the  statute  and  which 
would  jeopardize  the  bargaining  rights  of  a  union. 

But  the  same  law  which  penalizes  a  union  and  an  em- 
ployer alike  if  the  latter 's  supervisors  make  "common 
cause"  or  act  "in  aid"  of  his  "employees,"  certainly  does 
not  protect  those  supervisors  from  "reprisal"  for  such  ac- 
tivity. As  noted  in  Point  I,  supra,  the  Congress  changed 
the  statute  so  as  to  correct  this  anomalous  situation  which 


^^T.  B.  Martin,  et  al.,  d/h/a  Standard  Feed  Milling  Co.,  94 
NLRB  No.  191,  June  18,  1951,  where  an  employer  was  held  ac- 
countable for  unauthorized  statements  by  a  supervisor.  Otis  L. 
Boyhill  Furniture  Co.  (1951),  94  NLRB  No.  232,  where  an  em- 
ployer was  held  in  violation  of  the  Act  because  a  supervisor  who 
was  a  member  of  the  union  favored  other  union  members.  See 
N.L.R.B.  V.  Bird  Machine  Co.  (C.  A.  1,  1947),  161  F.  2d  589,  591. 
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prevailed  under  the  Wagner  Act,  and  the  Board  should 
not  be  permitted  to  flout  the  Congressional  intent.  If  a 
supervisor  is  wholly  unprotected  by  the  Act  for  union  or 
concerted  activity,  and  this  is  admitted  by  the  Board  [R. 
46],  he  may  not  thereafter  don  the  cloak  of  protection 
defined  in  Section  7,  simply  because  the  activity  would 
have  been  protected  under  other  and  different  facts.  The 
test  of  protection  is  to  be  applied  to  the  activity  based  on 
the  facts  as  of  the  time  of  occurrence.  Section  7  protects 
"employees"  in  certain  activities,  but  it  does  not  provide 
that  activities  not  protected  when  they  happen  may  later 
become  protected  by  changed  circumstances. 

Therefore,  even  if  there  were  evidence  to  support  the 
conclusion  that  Cody  engaged  in  "concerted"  activity,  and 
that  he  made  "common  cause"  with,  and  that  he  acted 
"in  aid"  of  the  striking  employees,  the  conduct  in  ques- 
tion clearly  is  not  that  which  is  "immunized  against 
reprisal"  [Dissenting  Opinion,  R.  55]. 

The  Board's  conclusion  that  Cody's  act  of  insubordina- 
tion is  protected  by  Section  7  is  contrary  to  the  evidence 
and  the  law  because: 

1.  There  was  no  "concerted  activity"; 

2.  There  was  no  activity  for  "mutual  aid  or  protec- 
tion" ; 

3.  Cody  did  not  nor  could  he  legally  make  "common 
cause"  with  the  strikers; 

4.  Cody  could  not  engage  in  acts  described  in  Section 
7  because  he  was  not  an  "employee"; 

5.  The  law  affords  no  protection  to  supervisors'  ac- 
tivities in  union  and  collective  bargaining  matters; 
and,  more  than  that,  the  law  penalizes  employers 
and  unions  for  supervisors'  union  activities. 
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POINT  III. 

The  Refusal  by  the  Petitioner  to  Employ  Cody  Did 
Not,  nor  Could  It  Be  Inferred  That  It  Would, 
Discourage  Membership  of  Employees  in  a  Labor 
Organization  Within  the  Meaning  of  Section 
8(a)  (3)  of  the  Act. 

The  Board  ruled  that  Petitioner  violated  Section  8(a) 
(3)  of  the  Act  by  refusing  to  re-employ  Cody  on  and  after 
November  16,  1948  [R.  44].  This  section  of  the  Act 
makes  it  an  unfair  labor  practice  for  an  employer 

".  .  .  by  discrimination  in  regard  to  hire  or  ten- 
ure of  employment  or  any  term  or  condition  of  em- 
ployment to  encourage  or  discourage  membership  in 
any  labor  organization." 

In  support  of  its  ruling,  the  Board  said  that  the  "refusal 
necessarily  discouraged  membership  in  .  .  .  the  la- 
bor organization  involved  .  .  ."  [R.  49],  and  ".  .  . 
we  think  that  membership  in  the  rank-and-file  union  was 
palpably  discouraged  .  .  ."  by  the  refusal  [R.  47,  48]. 
It  is  to  be  noted  that  the  Board's  finding  above  is  based 
entirely  upon  an  assumption  that  the  refusal  necessarily 
discouraged  membership  and  that  the  Board  thinks  it  did. 
There  is  not  even  any  pretense  that  evidentiary  support 
exists,  much  less  that  there  is  "substantial  evidence  on 
the  record  considered  as  a  whole"  (Section  10(e)  of  the 
Act).'' 

The  Board  agreed  that  "the  amendments  [Section 
2(3)  of  the  Act]  privilege  the  .  .  .  discharge"  of 
Cody  [R.  46],  and  that  Petitioner  refused  to  re-employ 
him  because  he  refused  to  perform  assigned  work  at  a 
time  when  he  was  not  an  "employee"   [R.  48-49].    Thus 


^^Universal  Camera  Corp.  v.  N.L.R.B.   (1951),  U.  S. 

95  L.  Ed.  298,  19  L.  Wk.  4160. 


.-A9— 

we  are  presented  with  this  situation :  ( 1 )  Cody  refused  to 
do  certain  work  normally  performed  by  employees  who 
were  then  on  strike;  (2)  he  was  legally  discharged  for 
this  refusal;  (3)  he  was  later  denied  re-employment  be- 
cause he  had  so  refused.  On  these  facts,  and  supported 
only  by  the  conclusion  that  Cody's  action  was  "in  aid" 
of  "rank-and-file"  employees,^*^  the  Board  jumped  to  the 
conclusion  that  the  refusal  to  re-employ  him  "necessarily 
discouraged  membership  in,  and  concerted  activity  on  be- 
half of  .  .  ."  the  Union.  The  latter  conclusion  is 
based  upon  the  former  conclusion;  the  former  conclusion 
was  based  upon  an  inference  not  supported  by  evidence 
and  is  contrary  to  the  law.     (See  Point  II,  supra.) 

There  is  no  process  of  logical  reasoning  by  which  one 
can  conclude  that  the  refusal  to  rehire  a  supervisor  dis- 
charged for  legitimate  and  legal  reasons  "necessarily  dis- 
couraged membership"  in  the  Union  of  the  rank-and-file 
employees.  This  is  ably  and  logically  discussed  by  the 
Trial  Examiner  [R.  74-75]  and  by  the  dissenting  mem- 
bers of  the  Board  [R.  56-57]. 

A.  I£  Any  Discouragement  of  or  Interference  With  Union 
Membership  Were  Occasioned  by  the  Discharge  of  and 
Refusal  to  Employ  Cody,  It  Would  Be  Permissible  Under 
the  Act. 

Let  us  analyze  the  theory  upon  which  the  Board  has 
always  drawn  an  inference,  in  the  absence  of  clear  evi- 
dence, that  discrimination  has  the  effect  to  "discourage" 
membership  in  a  union.  The  Board's  reasoning  is  that 
the  discriminatory  treatment  constitutes  a  warning  to 
other  employees  not  to  do  the  same  thing  the  discriminatee 
did.    For  example,  if  one  who  is  a  member  of  or  active  in 


^^See  Point  II,  supra,  for  our  discussion  that  this  conclusion  is 
erroneous. 
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a  union  is  discharged  therefor,  the  Board  reasons  that  the 
natural  consequence  is  to  discourage  others  from  such 
membership  or  activity. ^^  There  must,  however,  be  a 
direct  relationship  between  the  activity  causing  the  dis- 
charge or  other  discrimination  and  the  activity  found  to 
be  discouraged.  Clear  proof  is  not  required  that  a  dis- 
crimination actually  discouraged  membership  and  activity, 
if  the  status  and  activity  of  the  discriminatee  is  akin  to 
the  status  and  activity  of  employees  who  are  found  to 
have  been  discouraged.'''®  In  the  Pennsylvania  Greyhound 
case,  supra,  the  Board  said  (p.  38),  "It  is  not  necessary  to 
discharge  every  union  member  to  discourage  union  mem- 
bership or  to  break  a  union."  There  the  Board  meant 
that  the  discharge  of  one  member  would  serve  as  a  warn- 
ing to  other  members.  Where  courts  have  been  pre- 
sented with  the  precise  question  as  to  whether  there  is 
substantial  evidence  to  support  an  inference  that  union 
membership  was  discouraged,  they  have  examined  the  en- 
tire record,  including  the  presence  or  absence  of  anti-union 
bias.^''   Where,  as  in  this  case,  the  Board  finds  that  there 


^'^In  the  first  decision  rendered  by  the  National  Labor  Relations 
Board,  Pennsylvania  Greyhound  Lines,  Inc.  (1935),  1  NLRB  1, 
the  Board  sounded  the  keynote  of  the  rationale  by  which  it  con- 
cludes and  courts  agree  that  discrimination  discourages  member- 
ship and  activity  in  a  union.  There  the  Board  said  (p.  35), 
"They  [the  discharges]  would  have  a  two-fold  efiFect — they  would 
not  only  immediately  affect  the  discharged  employees  but  would 
also  discourage  other  employees  from  joining  or  remaining  members 
of  .  .  .  [the  union]."  The  Board  went  on  to  say  two  sen- 
tences later,  "But  the  above  employees  chosen  as  examples  were 
chosen  because  of  their  union  membership." 

^^N.L.R.B.  V.  Walt  Disney  Productions  (C.  A.  9,  1944),  146 
F.  2d  44,  49,  wherein  this  Court  held  that  discouragement  "may 
reasonably  be  inferred  from  the  circumstances  of  the  discharge 
.  .  ."  See  also  Stonewall  Cotton  Mills,  Inc.  v.  N.L.R.B.  (C. 
A.  5,  1942),  129  F.  2d  629,  632. 

^^N.L.R.B.  V.  Air  Associates,  Inc.  (C.  A.  2,  1941),  121  F.  2d 
586,   592. 
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is  no  evidence  "indicative  of  an  anti-union  animus  on  the 
part  of  the  Respondent  (Petitioner),  now  or  in  the  past" 
[R.  38] ;  where  the  Board  is  unable  to  find  that  Petitioner 
was  "motivated"  by  a  purpose  to  violate  the  law  [R.  47]  ; 
then,  there  must  be  some  reasonable  basis  for  concluding 
that  Petitioner's  action  "discouraged  membership"  in  the 
Union.  Most  assuredly,  the  usual  basis  for  such  conclu- 
sions by  the  Board  is  not  present  here,  because  Cody's 
conduct  which  prompted  the  Petitioner  to  discharge  and 
refuse  to  rehire  him  admittedly  was  not  protected  under 
the  Act. 

In  the  Pacific  Lumber  Co.  case,^"  the  Board  alluded 
to  the  legislative  history  of  the  Wagner  Act  in  this  con- 
nection, but  a  reference  to  the  reports,  hearings,  and 
debate  on  that  Act  reveals  that  Congress  found  that 
employers  used  the  device  of  discharge  and  other  dis- 
crimination "to  discourage"  other  employees  in  the  same 
status  as  the  discriminatee  from  joining  or  participating 
in  union  activity.  It  was  this  practice  that  Congress 
was  aiming  at  when  it  wrote  Section  8(3)  in  the  original 
Wagner  Act.  In  the  Pacific  Lumber  case,  supra,  the 
Board  noted  "that  normally  the  discharge  of  an  employee 
because  of  his  union  membership  or  activity  necessarily 
results  in  discouraging  union  membership  .  .  ."(  Em- 
phasis added.)  The  facts  of  this  case  and  the  situation 
presented  are  not,  however,  "normal,"  but  rather  involve 
"novel  circumstances"  [R.  51].  Thus,  the  Board  has  ap- 
plied its  doctrine  for  normal  situations  to  an  admittedly 
abnormal  one. 


^^Pacific  Lumber  Co.  (1943),  49  NLRB  1145,  1146. 
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As  noted  above,  the  theory  upon  which  the  Board  may 
"infer"  that  union  membership  is  discouraged  is  that  the 
discrimination  holds  up  the  discriminatee  to  other  em- 
ployees as  an  "example"  of  what  may  happen  to  them  if 
they  do  the  same  thing  that  the  discriminatee  did.  Since 
the  Board  has  found  that  the  conduct  for  which  Cody 
was  denied  re-employment  was  done  at  a  time  when  he 
could  be  discharged  therefor,  at  a  time  when  he  was  a 
supervisor  and  a  member  of  management,  and  at  a  time 
when  he  was  not  even  an  "employee";  then,  the  conduct 
which  would  be  discouraged  by  the  refusal  to  rehire  is 
union  activity  by  a  foreman  (assuming,  without  admitting, 
that  Cody  engaged  in  union  activity  as  envisaged  by  the 
Act).  But,  discouraging  the  union  activity  of  a  foreman 
is  permissible,  and  it  cannot  be  violative  of  Section  8(a) 
(3),  or  any  other  part,  of  the  Act.^^  That  the  Board 
erred  in  reaching  the  legal  conclusion  that  union  member- 
ship and  activity  by  rank-and-file  employees  was  discour- 
aged in  this  case  is  demonstrated  by  the  rationale  of  the 
Tri-Pak  case,  supra.  In  the  latter  case  the  trial  exam- 
iner ruled,  with  Board  approval,  that  interference  with 
the  rights  of,  and  discouraging  membership  and  activity 
in  a  union  by,  rank-and-file  employees  cannot  flow  from 
the  interference  with  a  supervisor's  union  activity.  The 
trial  examiner  said  in  that  connection  (page  3  of  inter- 
mediate report  attached  to  mimeographed  decision  of  the 
Board) : 

"If  on  this  issue  the  Respondent  is  right  and  the 
General  Counsel  wrong,  it  would  follow  that  no  un- 


^^N.L.R.B.  V.  Edward  G.  Budd  Mfg.  Co.,  supra;  Tri-Pak  Ma- 
chinery Service  Co.,  supra. 
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fair  labor  practice  finding  may  be  predicated  upon  the 
Respondent's  discharge  of  Staiger.  For,  as  the 
Board  has  ruled  under  analogous  circumstances,  the 
discharge  of  a  supervisor  for  organizational  activi- 
ties on  behalf  of  a  rank-and-file  union  violates 
neither  Section  8(a)  (3)  nor  Section  8(a)  (1)  of 
the  Act.  .  .  .  The  General  Counsel,  however, 
adduced  no  evidence  of  any  threat  or  warning  to 
employees,  other  than,  perhaps,  such  threat  as  might 
be  found  implicit  in  Staiger's  discharge,  if,  but  only 
if,  the  discharge  itself  is  not  immunized  by  Section 
2(11)  from  the  reach  of  Sections  8(a)  (1)  and 
8(a)(3).  There  is  proof  that  the  Respondent  ques- 
tioned Staiger,  as  well  as  others  in  its  employ,  about 
Staiger's  organizational  activities.  But,  as  the  Gen- 
eral Counsel  concedes,  the  Respondent's  interrogation 
of  Staiger  may  be  found  violative  of  Section  8(a) 
( 1 )  only  if  it  is  found  also  that  he  was  not  a  super- 
visor within  the  statutory  definition." 

Let  us  apply  the  rule  of  reason  and  common  sense  to 
the  facts  of  this  case  and  from  that  approach  see  what 
reasonable  inference  may  be  drawn  as  to  the  reaction  of 
rank-and-file  employees  to  the  treatment  accorded  Cody. 

There  was  a  strike,  ''economic"  in  nature  as  distin- 
guished from  an  "unfair  labor  practice  strike,"  among  the 
employees  of  Petitioner  [R.  41].  The  employees  were 
aware  that  at  the  conclusion  of  the  strike,  all  employees 
were  reinstated  to  their  old  jobs  if  they  wanted  them  [R, 
35-36,  345-346].  They  knew  that  the  employer  (Petition- 
er) had  been  dealing  with  the  Union  for  many  years,  and 
there  was  no  evidence  of  anti-union  animus  on  the  part  of 
the  Petitioner  [R.  38].  During  the  strike  all  foremen, 
including  Cody,  worked  at  various  jobs  with  knowledge 
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thereof  to  the  Union  [R.  264,  270-273,  352,  361-362]. 
After  the  strike  had  been  in  progress  for  some  four 
weeks,  the  Petitioner  started  certain  operations  and  be- 
gan to  accelerate  others  [R.  263-265].  At  that  time  Cody, 
who  was  a  part  of  management  with  no  rights  under 
the  Act  and  who  was  not  an  ''employee,"  was  asked  to 
perform  a  particular  task  which  he  flatly  refused  to  do. 
As  a  result  he  was  discharged.  Thereafter,  Cody  was 
denied  re-employment  because  he  had  refused  to  do  cer- 
tain work  during  the  strike.  Employees  know  that  under 
the  Act  foremen  are  a  part  of  management  and  that  they 
cannot  participate  in  union  affairs  [R.  169-170,  360]. 
{Lily-Tulip  Cup  Co.,  supra.)  If  we  assume  for  the  sake 
of  our  argument  that  Cody's  refusal  constituted  "con- 
certed" action,  what  is  the  lesson  that  other  employees 
will  gain  from  the  fact  that  Cody  was  refused  re-em- 
ployment? It  is  simply  that  if  they  later  become  super- 
visors they  must  be  a  part  of  management  as  the  law 
intends,  and  that  they  must  assist  the  management  in 
the  performance  of  legitimate  operations.  It  is  that  if 
there  is  a  strike  during  which  the  employer  operates  its 
business,  they  as  supervisors  must  do  the  work  assigned 
or  they  will  be  guilty  of  "unprotected  insubordination" 
[R.  57],  and  that  when  they  are  insubordinate  they  can 
be  lawfully  refused  re-employment  in  any  position  for 
that  reason. 

Employees  and  their  unions  know  that  a  company 
has  the  right  to  operate  its  business,  and  that  which  is 
described  immediately  above  is  the  only  "lesson"  that  will 
be  taught  by  the  refusal  to  rehire  Cody.  Therefore,  by 
the  refusal  to  rehire  Cody,  Petitioner  has  discouraged,  if 
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indeed  there  is  any  discouragement,  foremen  and  other  su- 
pervisors from  "making  common  cause"  with  the  Union,  or 
acting  "in  aid"  of  the  Union  or  strikers.  There  is  just 
no  other  reasonable  concKision  that  may  be  reached,  and 
the  Act  was  amended  in  1947  in  such  a  manner  as  to 
permit  employers  to  discourage  and  even  prevent  super- 
visors from  engaging  in  just  such  union  activity. 

It  is  noteworthy  that  the  Board  did  not  find  that  Cody 
was  denied  re-employment  because  of  anything  he  did  at 
the  time  when  it  was  protected  by  the  Act.  To  the  con- 
trary, the  Board  found  that  Petitioner  was  within  its 
legal  rights  to  discharge  Cody.  The  evil,  so  found  the 
Board,  lies  in  the  fact  that  Petitioner  wanted  to  keep 
him  discharged.  Any  discouraging  effect  flowing  from 
the  discharge  admittedly  cannot  be  remedied,  but,  said 
the  Board,  the  discouraging  effect  which  it  thinks  flowed 
from  the  refusal  to  rehire  can  be  remedied.  In  its  at- 
tempt to  rationalize  itself  out  of  this  paradoxical  position, 
the  Board  merely  states  that  if  the  status  of  Cody  had 
been  different  when  he  engaged  in  the  conduct,  he  would 
have  enjoyed  the  protection  of  the  Act.  This,  we  sub- 
mit, is  an  attempt  by  the  Board  to  rewrite  the  statute 
by  administrative  interpretation. 

B.    The  Potlatch  Case. 

This  Court  recently  considered  the  matter  of  what  con- 
stitutes "discrimination  ...  to  discourage"  member- 
ship in  a  union.^^  The  instant  case  involves  similar  prin- 
ciples to  those  before  the  Court  in  that  case.  Noted  below 
are  some  of  the  important  similarities : 

(1)   Here,  as  was  true  in  the  Potlatch  case,  Peti- 
tioner "had  exhibited  no  anti-union  prejudices    .  .    .," 
and  the  Board  so  found  [R.  38,  47]. 


^^N.L.R  B.  V.  Potlatch  Forests,  Inc.,  supra. 
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(2)  This  Court  noted  in  the  Potlatch  case,  in  con- 
nection with  the  Board's  inferences,  ''The  only  evi- 
dence to  support  such  a  finding  is  the  conclusion 
that  Potlatch  must  have  realized  the  inevitable  conse- 
quences .  .  .";  in  this  case,  the  only  support  for 
the  Board's  finding  that  membership  and  activity  in 
the  Union  by  "employees"  is  discouraged  is  the 
naked  statement  that  it  "necessarily"  does  so,  and 
the  fact  that  three  members  ''think''  such  is  the 
result. 

In  this  connection,  it  should  be  noted  that  the 
Board  certainly  cannot  rely  upon  its  so-called  "ex- 
pertness"  as  support  for  this  subjective  opinion — 
the  experts  are  equally  divided  here.  The  Trial  Ex- 
aminer and  two  members  of  the  Board  found  that 
the  refusal  to  rehire  Cody  did  not  violate  the  Act 
[R.  57,  73].  As  noted  by  the  Court  in  Wyman- 
Gordon  Co.  v.  N.L.R.B.  (C.  A.  7,  1946),  153  V.  2d 
480,  483,  ".  .  .  such  contrariety  of  views  may  be 
properly  taken  into  consideration,  in  fact  [we  think] 
that  it  has  a  material  bearing  upon  the  question  as  to 
whether  the  Board's  findings  are  substantially  sup- 
ported." 

(3)  This  Court  further  noted  in  the  Potlatch 
case,  with  respect  to  conclusions  as  to  inevitability, 
"Such  a  conclusion  is  not  enough  to  support  the  find- 
ing of  discriminatory  motive  .  .  .";  in  this  case, 
the  Board  gives  cavalier  treatment  to  the  lack  of 
motive  "to  interfere  with  and  discourage  .  .  . 
union  activity"  [R.  47],  and  ignores  the  fact  that  all 
evidence  in  the  record  shows  absence  of  illegal  mo- 
tive [R.  79,  346].  The  Board  here  not  only  drew 
an  inference  upon  pure  speculation  without  any  evi- 
dence to  support  it,  but  it  also  did  so  in  the  face  of 
positive  evidence  to  the  contrary  [R.  38,  47,  55,  66, 
73,  100,  170-171]. 
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(4)  However,  even  if  we  assume  that  the  refusal 
to  rehire  Cody  had  some  effect  of  discouraging  union 
activity,  it  does  not  follow  that  the  refusal  is  ipso 
facto  a  violation  of  the  Act.  This  Court  pointed  out 
m  the  Potlatch  case  that  an  employer  does  not  violate 
the  law  by  every  act  which  has  "a  tendency  to  dis- 
courage union  activities  .  .  ."  and  that'  an  em- 
ployer is  within  his  legal  rights  to  engage  in  "con- 
duct [that]  is  regarded  as  a  legitimate  weapon  of 
economic  warfare."  In  the  instant  case  Cody's  con- 
duct was  a  direct  result  of  Petitioner's  legitimate 
operations  during  the  strike  admittedly  for  ''honn  fide 
business  considerations"  [R.  38].  It  was  on  the  day 
when  operations  were  to  be  accelerated  that  Cody  re- 
fused to  perform  his  assignment.  As  we  have  ar- 
gued in  Point  I,  supra,  Cody  owed  his  allegiance  to 
management  and  not  to  the  Union,  and  he  could  be 
expected  to  perform  whatever  task  was  assigned  to 
him. 

Since  Petitioner  was  permitted  under  the  Act  to 
operate  its  business,"'  since  it  had  a  right  to  de- 
mand that  supervisors  perform  any  work  assigned,""" 
since  Cody's  discharge  was  permissible  [R.  74, 
82-84],  since  he  was  refused  re-employment  for  the 
same  reason  that  he  was  discharged  [R.' 43-44,  54,  74 
148-149,  321,  332],  it  follows  that  Petitioner 'refused 
to  rehire  him  because  of  a  "permissible  criterion""' 
[R.  49]. 


^^N.L.R.B.  V.  Mackay  Radio  &  Telegraph  Co.,  supra;  N.L  R  B 
V.  Potlach  Forests,  Inc.,  supra;  International  Shoe  Co.,  supra. 
^^See  Point  I,  supra. 
^^N.L.R.B.  V.  Waumhec  Mills,  Inc.  (C.  A.  1,  1940),  114  F.  2d 
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C.     The  Panaderia  Case. 

The  Board  only  half-heartedly  and  superficially  at- 
tempts to  distinguish  the  instant  case  and  the  Panaderia 
case^^  [R.  48].  The  dissenting  members  are  correct  that 
"the  majority's  basic  conclusion"  is  unacceptable  [R.  56]. 
But  the  Board  passes  over  this  point  lightly  by  saying 
that  "the  discharge  in  that  case  (Panaderia)  was  one 
which  was  clearly  aimed  at  the  activities  of  agricultural 
employees  .  .  ."  [R.  48].  There  is  no  difference. 
The  discharge  here  as  well  as  the  refusal  to  rehire  was 
"aimed  at  activities"  of  supervisors.  Both  agricultural 
laborers  and  supervisors  are  excluded  from  the  "em- 
ployee" definition  in  the  Act.  As  noted  in  the  dissenting 
opinion  [R.  56],  there  is  no  logical  reason  for  not  apply- 
ing the  usual  rule  that  the  "incidental  effect  of  discourag- 
ing" membership  "does  not  cause  .  .  .  privileged 
conduct  to  assume  the  character  of  an  unfair  labor  prac- 
tice" [R.  56].  Yet,  that  is  exactly  what  the  Board  would 
do  in  this  case.  It  agrees  that  the  conduct  of  discharging 
was  privileged;  it  agrees  that  the  refusal  to  rehire  was 
for  the  same  reason  as  the  discharge;  but  it  then  orders 
Cody  hired  because  it  thinks  union  activity  has  been  dis- 
couraged. The  Board  would  change  the  character  of  Pe- 
titioner's conduct  from  "privileged"  to  "illegal,"  although 
nothing  occurred  in  the  interim  to  warrant  the  change. 
On  what  theory  would  the  Board  do  this?  Simply  because 
the  Board  thinks  the  conduct  "necessarily"  discouraged 
union  activity.  The  Board  attempts  to  pull  itself  up  by 
its  own  bootstraps  in  an  effort  to  explain  this  subjective 
conclusion — it  holds  that  Petitioner  could  not  have  done 
what  it  did  if  the  facts  and  the  law  had  been  different. 

Since  the  finding  by  the  Board  that  union  activity  of 
the  rank-and-file  was  discouraged  is  based  on  nothing  but 
an  inference,  and  since  it  is  not  a  reasonable  inference, 
this  Court  should  not  sustain  it. 


^^Panaderia  Sucesion  Alonso,  et  al.    (1949),  87  NLRB  877. 
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POINT  IV. 

Cody  Was  Discharged  "for  Cause"  Within  the  Mean- 
ing of  the  Act;  He  Was  Refused  Employment  for 
a  "Cause"  Which  Was  a  "Permissible  Criterion" 
for  Such  Refusal  Within  the  Meaning  of  the  Act. 

A.    The  Meaning  o£  "For  Cause." 

An  employer  may  discharge  any  individual  "for  cause" 
with  full  immunity  from  the  provisions  of  the  Act.*^  The 
term  "for  cause"  is  one  of  art  with  a  definite  meaning  as 
it  is  used  in  connection  with  the  application  of  the  Act. 
It  may  have  a  different  meaning  in  the  parlance  of  arbi- 
tration under  a  labor  contract,  or  in  the  opinion  of  union 
leaders  and  members,  or  in  the  judgment  of  an  industry 
personnel  director.  There  has  never  been  any  doubt,  how- 
ever, as  to  what  it  meant  under  the  Wagner  Act  and 
what  it  means  under  the  present  Act.  The  Supreme 
Court  settled  this  in  the  first  case  it  decided  under  the 
Wagner  Act.^^     In  that  case  the  court  said  (pp.  45-46)  : 

"The  Act  does  not  interfere  with  the  normal  exer- 
cise of  the  right  of  the  employer  to  select  its  em- 
ployees or  to  discharge  them.  The  employer  may  not, 
under  cover  of  that  right,  intimidate  or  coerce  its 
employees  with  respect  to  their  self-organization  and 
representation,  and,  on  the  other  hand,  the  Board  is 
not  entitled  to  make  its  authority  a  pretext  for  in- 


^'^We  shall  discuss  infra  the  effect  of  the  added  phrase  in  Sec- 
tion 10(c)  of  the  Act  as  amended  in  1947,  which  provides  "No 
order  of  the  Board  shall  require  the  reinstatement  of  any  individ- 
ual as  an  employee  who  has  been  suspended  or  discharged,  or  the 
payment  to  him  of  any  back  pay,  if  such  individual  was  suspended 
or  discharged  for  cause." 

^^N.L.R.B.  V.  Jones  &  Laughlin  Steel  Corp.  (1937),  301  U.  S. 
1,  57  S.  Ct.  615,  81  L.  Ed.  893. 
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terference  with  the  right  of  discharge  when  that 
right  is  exercised  for  other  reasons  than  such  intimi- 
dation and  coercion." 

In  a  companion  case  at  that  time,^^  the  court  said  (p. 
132): 

"The  act  does  not  compel  the  petitioner  to  employ 
anyone  .  .  .  The  act  permits  a  discharge  for 
any  reason  other  than  union  activity  or  agitation  for 
collective  bargaining  with  employees  .  .  .  The 
petitioner  is  at  liberty,  whenever  occasion  may  arise, 
to  exercise  its  undoubted  right  to  sever  his  relation- 
ship for  any  cause  that  seems  to  it  proper  save  only 
as  a  punishment  for,  or  discouragement  of,  such  ac- 
tivities as  the  act  declares  permissible." 

Thus  it  is  that  the  Supreme  Court  has  said  that  an  em- 
ployer may  discharge  or  refuse  to  hire  for  any  reason, 
good  or  bad,  so  long  as  it  is  not  prohibited  by  the  Act. 
That  is  "for  cause."  The  Court  of  Appeals  for  the  Fifth 
Circuit  stated  it  as  follows  (p.  632)  :^ 

"An  employee,  though  he  belongs  to  or  is  an  offi- 
cer of  a  union,  may,  like  any  other  employee,  be  dis- 
charged for  any  reason  or  for  no  reason  at  all,  un- 
less it  is  for  a  reason  prohibited  by  the  Act."  (Em- 
phasis added.) 

The  question  presented  in  our  case  is  much  easier  and 
simpler  than  the  usual  case,  because  here  the  Board  agrees 
that  the  discharge  of  Cody  was  privileged   [R.  46],  i.e., 


^^The  Associated  Press  v.  N.L.R.B.   (1937),  301  U.  S.  103,  57 
S.  Ct.  650,  81  L.  Ed.  953. 

^^ Stonewall  Cotton  Mills,  Inc.  v.  N.L.R.B.,  supra. 
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it  was  "for  cause."  The  only  question,  then,  is  whether 
the  refusal  to  rehire  him  was  privileged,  i.  e.,  was  it  "for 
cause"?  We  discuss  Cody's  case,  therefore,  as  one  of  an 
individual  who  has  been  discharged  "for  cause"  and  is 
seeking  re-employment.  Upon  seeking  to  be  rehired,  he 
was  refused  for  the  same  "cause"  that  prompted  his  dis- 
charge. This,  too,  is  admitted  [R.  46-49,  54].  But,  says 
the  Board,  that  which  was  privileged  conduct  by  the  Pe- 
titioner when  it  discharged  Cody  lost  its  privileged  char- 
acter when  Cody  sought  re-employment.  The  Board 
reaches  this  conclusion  because,  in  its  interpretation  of 
the  Act,  Cody  became  an  "employee"  after  he  was  dis- 
charged. Then,  reasons  the  Board,  he  can  be  ordered  re- 
instated to  any  rank-and-file  job  which  was  open,  even 
though  he  was  discharged  "for  cause" — that  is,  for  ac- 
tivity which  was  not  protected  under  the  Act.  If  Cody 
had  been  an  employee  when  he  engaged  in  the  activity,  he 
would  have  enjoyed  the  protection  of  the  Act,  says  the 
Board;  therefore,  since  the  Board  claims  he  was  an  "em- 
ployee" when  he  asked  for  "a  job  back"  [R.  153,  200, 
207],  it  says  Cody's  activity  must  be  viewed  in  the  light 
of  his  status  at  the  time  of  application  instead  of  at  the 
time  he  engaged  in  the  activity.  There  is  nothing  in  the 
law,  the  decisions  thereunder,  or  in  the  legislative  history 
of  the  Act  to  warrant  the  Board's  indulgence  in  these  in- 
ferences based  upon  hypotheses  and  speculation. 

We  do  not  wish  to  argue  here  the  question  as  to 
whether  the  Phelps-Dodge  case^^  stands  for  the  proposi- 
tion that  any  discharged  individual  thereafter  bcomes  an 
"employee"  under  all  circumstances.     As  we  have  noted 


^^Phelps-Dodge  Corp.  v.  N.L.R.B.,  supra. 
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in  our  argument  under  Point  I,  supra,  the  Phelps-Dodge 
case  is  limited  in  its  ruling.  For  the  sake  of  a  part  of 
our  argument  under  this  point,  however,  we  shall  as- 
sume that  Cody  was  an  "employee"  on  and  after  No- 
vember 16,  1948,  for  the  limited  purpose  of  enjoying  an 
immunity  against  reprisal  for  union  membership  or  ac- 
tivity obtaining  at  a  time  when  he  was  under  the  Act's 
coverage.  But  we  certainly  do  not  agree  with  the  Board's 
holding  that  "the  only  form  of  'unprotected'  concerted 
activity  which  could  privilege  the  Respondent's  [Peti- 
tioner's] refusal  to  hire  him  was  such  as  would  justify 
the  refusal  to  reinstate  any  'employee'"  [R.  46].^^  Nor 
do  we  agree  that  the  Phelps-Dodge  case  can  serve  to 
support  the  Board's  holding  in  this  case.  In  fact,  that 
case  does  not  even  involve  the  same  question  we  have 
here.  The  question  to  be  answered  in  this  case  is  whether 
Cody's  activity  was  protected  by  the  Act  at  the  time  he 
did  it,  and  not  whether  it  would  have  been  protected  if 
his  status  had  been  different  when  he  did  it. 

B.     Cody's  Activity  Was  Unprotected  Even  if  He  Had  Been 

an  Employee. 

For  the  sake  of  fully  arguing  our  point  that  Cody  was 
discharged  and  refused  re-employment  "for  cause,"  we 
shall  assume  first  that  he  was  an  "employee"  under  the 
Act  and,  therefore,  a  beneficiary  of  its  protective  features 
at  the  time  of  his  so-called  "concerted  activity."  Even 
if  Codv  had  been  an  "employee,"  even  if  he  had  engaged 


52We  discuss  on  page  71  under  this  Point  the  lack  of  consis- 
tency of  the  Board's  ruling  in  the  United  Elastic  case,  cited  in 
Note  28   [R.  46],  and  its  holding  in  this  case. 
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in  ''concerted  activity,"  even  if  his  acts  had  been  for 
"mutual  aid  or  protection"  of  himself  and  strikers,  it  still 
remains  that  his  refusal  to  perform  the  work  in  the  man- 
ner he  did  amounted  to  "unprotected"  activity. 

The  Board  implied  that  activity  is  ''unprottcted"  only 
if  it  is  "tainted  with  illegality"  [R.  45].  Apparently  the 
Board  would  have  us  believe  that  the  only  "  'unprotected 
concerted  activity'  constituting  'cause'  for  the  discharge 
of  any  employee"  is  "activity  akin  to  picket  line  violence, 
wilful  destruction  of  .  .  .  property,  a  sitdown  strike," 
etc.  [R,  46].  At  any  rate,  those  are  the  only  kinds  of 
"unprotected  concerted  activity"  alluded  to  by  the  Board 
in  its  decision.  But  those  are  not  the  only  kinds  of  activ- 
ity which  have  been  found  by  the  Board  and  courts  to 
constitute  "cause"  for  discharge  (and  refusal  to  rein- 
state), even  though  the  activity  occurred  in  connection 
with  union  affairs. ^^  We  shall  discuss  a  few  cases,  not 
all  by  any  means,  wherein  the  Board  and  the  courts  have 
found  that  certain  kinds  of  activity,  not  illegal  in  char- 
acter and  not  limited  to  those  enumerated  in  the  Board's 


^^Panaderia  Sucedon  Alonso,  ef  al.,  supra;  International  Brother- 
hood of  Teamsters,  etc.  (International  Rice  Milling  Co.)  (1949), 
84  NLRB  360;  Fontaine  Converting  Works,  Inc.  (1948),  77  NLRB 
1386,  1387-1388;  The  Fafnir  Bearing  Co.  (1947),  73  NLRB  1008, 
1011;  N.L.R.B.  v.  Montgomery  Ward  &  Co.  (C.  A.  8,  1946),  157 
F.  2d  486:  C.  G.  Conn,  Ltd.  v.  N.L.R.B.  (C.  A.  7,  1939),  108  F. 
2d  390;  Loveman,  Joseph  &  Loeb  v.  N.L.R.B.  (C.  A.  5,  1945), 
146  F.  2d  769;  Carnegie-Illinois  Steel  Corp.,  supra;  Greater  New 
York  Broadcasting  Corp.  (1943),  48  NLRB  718,  720;  The  Hoover 

Co.  V.  N.L.R.B.,  C.  A.  6,  No.  11223,  July  9,  1951, F.  2d ,  28 

Labor  Relations  Reference  Manual  (BNA)  2353;  Home  Beneficial 
Life  Insurance  Co.  v.  N.L.R.B.  (C.  A.  4,  1947),  159  F.  2d  280; 
U.  A.  W.,  et  al.  v.  Wisconsin  Employment  Relations  Board 
(1945),  336  U.  S.  245,  69  S.  Ct.  516,  93  L.  Ed.  651;  N.L.R.B. 
V.  Draper  Corp.  (C.  A.  4,  1944),  145  F.  2d  199;  Wyinan-Gordon 
Co.  V.  N.L.R.B.,  supra. 
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decision,  are  adequate  "cause"  for  discharge  and  "permis- 
sible criterion"  [R.  49,  Note  33]  for  refusing  to  hire. 

For  the  three  weeks  Cody  worked  during  the  strike,  he 
was  playing  a  game  of  "pick  and  choose."  He  wanted 
to  be  the  sole  judge  of  what  work  he  would  do  and  how 
it  would  be  done.  He  did  not  pick  management  as  his 
"team",  but  he  did  not  choose  to  go  on  strike.  Cody  did 
not  wish  to  play  on  either  management's  or  the  Union's 
team.  He  testified  that  he  wanted  to  play  on  a  "team  of 
[his]  own"  [R.  319].  He  was  willing  to  "ride  lines" 
[R.  194],  "haul"  another  person  around  to  do  the  very 
work  that  he  (Cody)  didn't  want  to  do  [R.  109-110,  189- 
190]  ;  but,  he  would  not  deliver  a  "run  ticket"  or  a 
"strapping  report"  [R.  67,  107,  179-183,  195-196],  nor 
would  he  gauge  and  sample  Yorba  Linda  station  [R.  110, 
195].  Cody's  behavior  in  this  regard  was  very  similar 
to  that  of  the  employees  in  the  Montgomery  Ward  case, 
supra,  where  the  employees  refused  to  handle  the  orders 
from  a  store  on  strike,  but  did  handle  other  orders.  The 
court  found  that  such  was  not  "protected  concerted  ac- 
tivity," and  stated  as  follows  (p.  496)  : 

"While  these  employees  had  the  undoubted  right 
to  go  on  a  strike  and  quit  their  employment,  they 
could  not  continue  to  work  and  remain  at  their  posi- 
tions, accept  the  wages  paid  to  them,  and  at  the 
same  time  select  what  part  of  their  allotted  tasks 
they  cared  to  perform    .     .     ." 

This  quotation  accurately  described  Cody's  activity.  He 
never  did  say  he  wanted  to  go  on  strike.  In  fact,  when 
he  was  asked  to  go  to  Yorba  Linda  Station  to  take  samples 
for  the  month-end  report,  he  proposed  alternatives  such 
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as  that  he  be  permitted  to  ''haul"  another;  but  he  did  not 
say  that  he  wanted  to  join  the  strikers  in  order  to  help 
further  their  cause.  Instead,  he  told  his  superior  that 
he  would  ''have  to  give  the  order"  [R.  110,  195].  The 
court  went  on  to  say  in  the  Montgomery  Ward  case, 
"Since  these  employees  were  lawfully  discharged,  they 
did  not  remain  employees"  (p.  496),  and  that  "there  was 
no  duty  ...  to  reinstate  them"  (p.  497).  The  court 
also  said  that  the  activity  of  these  employees  was  not 
"protected  by  Section  7  of  the  Act"  (p.  497).  The  court 
said  that  as  long  as  these  employees  "did  not  leave  the 
premises  nor  the  employment  .  .  ."  there  was  an  obli- 
gation on  their  part  "to  obey  the  reasonable  instructions 
of  the  employer  .  .  ."  (p.  497).  Therefore,  even  if 
Cody  had  been  an  "employee"  at  the  time  of  his  refusal, 
his  behavior  would  have  amounted  to  conduct  which  is 
"unprotected"  by  the  Act  and,  therefore,  amounted  to 
"for  cause." 

The  C.  G.  Conn  case,  supra,  involved  the  discharge  of 
some  employees  who  had  refused  to  work  overtime  and 
who  were  ordered  reinstated  by  the  Board  on  the  theory 
that  the  employees  had  engaged  in  "protected  concerted 
activity"  under  the  Act.  In  that  case  the  court  refused 
to  accept  the  Board's  conclusion  that  these  employees  had 
engaged  in  protected  activity.  The  court  said  in  effect 
that  an  employee  cannot  be  on  strike  and  at  work  simul- 
taneously, and  stated  (p.  397)  : 

"We  think  he  [the  employee]  must  be  on  the  job 
subject  to  the  authority  and  control  of  the  employer, 
or  off  the  job  as  a  striker,  in  support  of  some  griev- 
ance." 
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See  also  N.  L.  R.  B.  v.  Illinois  Bell  Telephone  Co.,  supra. 
The  court  went  on  to  say  in  the  Conn  case  (p.  397) : 

"We  are  aware  of  no  law  or  logic  that  gives  the 
employee  the  right  to  work  upon  terms  prescribed 
solely  by  him.  That  is  plainly  what  was  sought  to 
be  done  in  this  instance.  It  is  not  a  situation  in  which 
employees  ceased  work  in  protest  against  conditions 
imposed  by  the  employer     .     .     ." 

Once  again  we  see  an  amazing  similarity  existing  between 
the  Cody  case  and  one  wherein  the  law  has  been  clarified 
by  a  court.  The  Board's  order  cannot  be  sustained,  there- 
fore, even  under  its  theory  that  if  Cody  had  been  an  "em- 
ployee" his  activity  would  have  been  protected. 

In  the  Loveman,  Joseph  &  Loeb  case,  supra,  the  Board 
found  that  an  employee  (Martha  Stewart)  had  been  il- 
legally refused  re-employment  after  having  concluded  that 
there  was  a  "reasonable  likelihood"  that  she  had  been  dis- 
charged "for  cause."  (Loveman,  Joseph  &  Loeb  (1944), 
56  N.  L.  R.  B.  752,  762.)  The  Board  rejected  the  com- 
pany's claim  that  it  had  refused  Stewart  re-employment 
because  of  her  earlier  discharge  due  to  insubordination, 
and  ordered  her  re-employed  because  of  its  finding  that 
she  had  been  refused  "because  of  her  union  affiliation" 
(p.  763).  The  court  reversed  the  Board,  holding  that 
(146  F.  2d  at  p.  771): 

"If  the  petitioner  was  justified  in  discharging  Mrs. 
Stewart  for  insubordination,  it  was  justified  in  not 
re-employing  her  for  the  same  reason,  because  there 
is  no  evidence  whatsoever  of  any  change  of  heart  on 
the  part  of  the  employee  or  of  any  repentance  for 
the  insubordinate  acts  that  justified  her  discharge  in 
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the  first  place,  and  since  the  employer  was  justified 
in  the  initial  discharge  it  was  justified  in  keeping  her 
discharged." 

The  same  situation  prevailed  in  the  Cody  case.  He  did 
later  admit  that  he  had  been  wrong,  but  he  said  that  he 
would  do  the  same  thing  again  [R.  148-149,  152,  323, 
330,  352].  The  Board's  argument  that  Petitioner  cannot 
keep  Cody  discharged  even  though  it  discharged  him  "for 
cause"  must  fall  when  it  is  exposed  to  the  light  of  reason 
and  judicial  decisions  directly  on  the  point. 

There  are  numerous  other  cases  wherein  the  Board 
and  courts  have  found  conduct  to  be  not  "protected"  under 
the  Act  even  though  it  was  neither  illegal  nor  limited  to 
the  kind  described  by  the  Board  in  its  decision  [R.  46]. 
for  example,  the  Court  of  Appeals  for  the  Sixth  Circuit 
ruled  recently  in  the  Hoover  Co.  case,  supra,  that  a  cus- 
tomer boycott  espoused  by  the  union  and  participated  in 
by  certain  union  officer  employees  did  not  give  the  em- 
ployees immunity  from  discharge.  The  court  said,  "The 
company  was  not  obliged  to  employ  the  members  of  the 
local  executive  board  in  view  of  their  refusal  to  terminate 
the  boycott."  The  boycott  involved  in  the  Hoover  case 
was  not  the  kind  outlawed  by  the  Act,  nor  were  there  any 
charges  of  law  violations  against  the  union  involved  in 
the  case.  The  conduct  there  was  linion  activity  of  the 
purest  kind,  and  yet  it  w^as  found  not  to  be  "protected 
concerted  activity."  There  is  just  no  basis  for  the  Board's 
implication  that  Cody  must  be  ordered  employed  because, 
and  only  because,  his  activity  had  some  connection  with  a 
strike  and,  therefore,  "necessarily"  discouraged  Union 
membership  and  activity. 


—68— 

In  the  Fontaine  Converting  case,  supra,  the  Board 
found  that  certain  striking  employees'  "concerted  activity" 
was  not  "protected"  because  ".  .  .  the  employees  in 
question  walked  out,  not  to  advance  their  own  interests, 
but  merely  to  further  the  interests  of  their  foreman  who 
they  believed  was  demoted  because  of  the  appointment  of 
the  new  general  foreman"  (pp.  1387-1388).  In  that  case 
the  Board  said,  ".  .  .  their  concerted  activity  was  not 
of  the  character  protected  by  the  Act."  That  activity 
•   was  not  "tainted  with  illegality." 

In  the  Wytnan-Gordon  case,  supra,  the  court  reversed 
the  Board's  order  that  employees  who  had  interrupted 
production  with  their  union  activities  and  had  been  dis- 
charged therefor  should  be  reinstated.  The  conduct  of 
these  employees  in  the  Wyman-Gordon  case  was  not 
"tainted  with  illegality,"  nor  did  it  amount  to  "picket  line 
violence,  wilful  destruction  of  the  Respondent's  property, 
a  sitdown  strike"  [R.  45-46].  But  the  conduct  was 
against  the  interests  of  the  company  in  the  legitimate 
operation  of  its  business,  and  the  real  reason  for  the 
discharges  was  the  interference  with  production.  This 
was  "for  cause."  Therefore,  the  fact  that  union  busi- 
ness and  affairs  were  mixed  up  in  such  conduct  did  not 
give  the  employees  involved  the  protection  of  the  Act. 

Likewise,  the  real  reason  for  Cody's  discharge  was  his 
"unprotected"  refusal  to  do  the  work  assigned.  It  was 
"for  cause"  and  his  conduct  cannot  be  given  "protected" 
status  by  administrative  speculation  and  dealing  in  hy- 
potheses. 
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This  Court  held  in  A''.  L.  R.  B.  v.  Citiisen  News  Com- 
pany (C.  A.  9,  1943),  134  F.  2d  970,  974: 

"The  fact  that  a  discharged  employee  may  be  en- 
gaged in  labor  union  activities  at  the  time  of  his 
discharge,  taken  alone,  is  no  evidence  at  all  of  a  dis- 
charge as  the  result  of  such  activities.  There  must 
be  more  than  this  to  constitute  substantial  evidence." 

The  above  language  of  this  Court  is  even  more  applicable 
to  the  instant  case  because  (1)  the  individual  involved 
here  was  not  an  ''employee,"  (2)  there  was  no  "concerted" 
action,  (3)  there  was  no  activity  for  "mutual  aid  or  pro- 
tection," and  (4)  the  Board  is  attempting  to  force  the 
re-employment  of  an  individual  who  it  admits  was  legally 
discharged. 

In  none  of  the  cases  cited  above  was  the  activity  of 
the  employees  "tainted  with  illegality."  Yet  their  con- 
duct was  not  "protected"  by  the  Act.  We  submit  that 
this  Court  should  remind  the  Board  of  the  admonition  of 
the  Supreme  Court  more  than  14  years  ago  when  it  said: 

".  .  .  the  Board  is  not  entitled  to  make  its  au- 
thority a  pretext  for  interference  with  the  right  of 
discharge  when  that  right  is  exercised  for  other  rea- 
sons than  such  intimidation  and  coercion."  {N.  L. 
R.  B.  V.  Jones  &Laughlin  Steel  Co.,  supra,  at  p.  46.) 

We  have  discussed  above  the  reasons  why  the  Board's 
order  cannot  be  sustained  even  under  its  theory  that  the 
activity  zvoidd  have  been  "protected"  //  Cody  had  been 
an  "employee"  at  the  time  of  his  refusal  to  do  assigned 
work.  Let  us  now  examine  our  point  that  Cody  was 
discharged  and  refused  re-employment  "for  cause,"  in 
the  light  of  the  status  he  actually  occupied  at  the  time  of 
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his  refusal  to  obey  orders.  Even  under  the  Wagner  Act, 
which  included  supervisors  as  ''employees,"  the  Board 
recognized  that  supervisors  owed  a  greater  degree  of  al- 
legiance to  their  employer  than  did  the  rank-and-file  em- 
ployees." 

There  was  a  strike  involved  in  the  Greater  New  York 
Broadcasting  case,  in  which  a  supervisor  engineer  par- 
ticipated. This  engineer  led  management  to  believe  that 
he  would  return  to  work  and  "assist  in  returning  the 
station  to  the  air"  (pp.  720-721),  but  instead  he  remained 
on  strike.  He  was  discharged  and  the  Board  upheld  the 
right  of  the  employer  to  do  so,  stating  that  the  engineer 
had  engaged  "in  deceptive  conduct  inconsistent  with  his 
duty  to  respondent  as  chief  engineer."  The  whole  reason 
for  not  ordering  the  employer  to  re-employ  the  engineer 
was  that  he  was  discharged  "for  cause."  He  was  not, 
therefore,  ordered  reinstated  even  though  the  activity  was 
"concerted"  and  was  for  "mutual  aid  or  protection." 
Cody's  conduct  was  wholly  "inconsistent  with  his  duty" 
as  an  assistant  foreman.  There  is  certainly  greater  basis 
for  holding  that  Cody's  conduct  was  not  "protected"  than 
there  was  for  holding  the  engineer's  was  not,  even  if 
Cody  had  enjoyed  the  Act's  protection  at  the  time. 

There  are  numerous  cases  which  make  clear  that  an 
employer  is  entitled  to  operate  his  business  and  even  meet 
economic  force  with  economic  force.^^    Therefore,  an  em- 


^^Greater  New  York  Broadcasting  Corp.,  supra;  Carnegie-Illinois 
Steel  Corp.,  supra. 

^^N.L.R.B.  V.  Potlatch  Forests,  Inc.,  supra;  Morand  Brothers 
Beverage  Co.  v.  N.L.R.B.,  supra;  International  Shoe  Co.,  supra; 
Pepsi-Cola  Bottling  Co.  (1947),  72  NLRB  601;  Duluth  Bottling 
Association  (1943),  48  NLRB  1335. 
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ployer  is  entitled  to  discharge,  and  keep  discharged,  a 
supervisor  who  does  not  aid  the  management  in  its  legiti- 
mate operation  of  its  business.  [See  dissenting  opinion, 
R.  55-56.] 

There  just  can  be  no  argument  of  logic,  reason,  or  law 
to  the  efifect  that  Cody's  activity  was  "protected  concerted 
activity."  The  above  shows  clearly  also  that  the  activity 
and  conduct  of  Cody  would  not  have  been  protected, 
whether  he  had  been  a  supervisor  or  a  rank-and-file  em- 
ployee, and  even  if  supervisors  had  been  included  in  the 
"employee"  definition. 

The  Board  argues  in  its  decision  [R.  46,  note  28]  that 
its  holding  here  is  consistent  with  its  decision  in  United 
Elastic  Corporation  (1949),  84  N.  L.  R.  B.  768,  because 
if  Cody  had  not  been  a  supervisor  at  the  time  of  his 
activity  he  would  have  been  under  the  protection  of  the 
statute.  The  Board  and  the  courts  have  never  handled 
the  question  of  "protected  concerted  activity"  on  such 
theory.  The  Board  has  always  looked  at  the  facts  as 
they  existed  at  the  time;  for  example,  was  there  a  con- 
tract in  effect,  etc.  It  has  never  been  assumed  by  the 
Board  and  courts  that  the  activity  would  have  been  "pro- 
tected" had  the  facts  been  different.  If  the  rationale  of 
the  instant  case  had  been  followed  in  the  United  Elastic 
case,  the  Board  would  have  held  that  the  employees  should 
have  been  reinstated  because  //  there  had  been  no  contract 
the  activity  would  have  been  protected.  Although  one 
may  not  wish,  nor  is  it  necessary  to  our  position,  to  liken 
Cody's  conduct  to  a  strike  in  breach  of  contract,  the  fact 
remains  that  his  disobedience  was  just  as  much  "cause" 
for  discharge  and  refusal  to  rehire  as  was  the  strike  in 
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violation  of  the  contract  in  the  United  Elastic  case.  Like- 
wise, Petitioner's  right  to  refuse  employment  to  Cody 
was  not  later  nullified.  That  is  exactly  what  the  Board 
held  in  the  United  Elastic  case  when  it  said  (pp.  776- 
777): 

"This  right  of  discharge,  like  the  suspension  of 
the  Respondent's  obligation  to  bargain,  already  ex- 
isted when  the  announcement  of  the  termination  of 
the  contract  was  made,  so  as  not  to  be  dependent  on 
the  contract's  continued  existence.  Similarly,  this 
right  grew  out  of  the  employees'  wrongful  action  in 
striking,  and,  therefore,  continued  so  long  as  that 
action  remained  wrongful  and  thus  unprotected  con- 
certed activity.  And  likewise,  this  action  was,  in  our 
opinion,  as  wrongful  after  the  Respondent's  an- 
nounced termination  of  the  contract  as  before." 

So,  that  case  is  far  from  support  for  the  Board's  theory 
in  this  case. 

C.  Section  10(c)  of  the  Act  Forbids  the  Board  From  Order- 
ing Backpay  to  or  the  Re-employment  of  Cody,  Who  Was 
Admittedly  Discharged  "For  Cause." 

We  come  now  to  the  discussion  of  the  amendment  to 
Section  10(c)  of  the  Act  wherein  Congress  clearly  pro- 
hibited the  Board  from  ordering  Cody  reinstated.^^  Sec- 
tion 10(c)  is  the  part  of  the  statute  from  which  the 
Board  derives  its  authority  to  frame  a  remedy  for  cor- 
rection of  an  unfair  labor  practice.     The  Supreme  Court 


^®The  following  was  added  to  Section  10(c)  of  the  Act  in  1947: 
"No  order  of  the  Board  shall  require  the  reinstatement  of  any 
individual  as  an  employee  who  has  been  suspended  or  discharged, 
or  the  payment  to  him  of  any  back  pay,  if  such  individual  was 
suspended  or  discharged  for  cause." 


in  the  Phelps-Dodge  case,  supra,  pointed  out  that  the 
word  "reinstatement"  is  used  in  that  section  because 
"Reinstatement  is  the  conventional  correction  for  dis- 
criminatory discharges"  (p.  187).  The  court  further 
noted  that  it  is,  in  effect,  unrealistic  to  attempt  to  ".  .  . 
differentiate  between  discrimination  in  denying  employ- 
ment and  in  terminating  it  .  .  ."  (p.  188),  and  that 
the  right  to  restore  to  a  man  employment  denied  him  is 
synonymous  with  the  right  to  put  him  back  in  the  job 
from  which  he  was  terminated.  It  is  only  to  be  ex- 
pected that  Congress  would  use  the  same  word  "rein- 
statement" in  the  amendment  as  had  been  contained  in 
the  original  statute  regarding  the  remedy  for  discrimina- 
tion. It  cannot  be  seriously  argued,  therefore,  that  the 
prohibition  contained  in  Section  10(c)  applies  only  to  a 
case  where  the  Board  orders  a  person  placed  back  in  the 
same  or  substantially  equivalent  position  from  which  he 
was  discharged.  Such  an  argument  would  be  unrealistic 
in  its  approach  and  would  be  a  subterfuge  by  which  the 
will  of  Congress  would  be  defeated. 

Why  did  Congress  put  this  new  sentence  in  the  remedy 
section  of  the  Act?  The  answer  to  that  question  is  clear 
in  the  legislative  history  of  this  amendment.  This  limi- 
tation on  the  Board  had  its  origin  in  the  House  Bill 
(H.  R.  3020,  80th  Cong.),  and  the  purpose  of  it  is  dis- 
cussed in  the  report  of  the  House  Committee  on  that 
Bill."  On  page  42  of  the  House  Report  the  Committee 
said  that  the  purpose  of  this  amendment  is: 

".     .     .     to  put  an  end  to  the  belief     .     .     .   that 
engaging  in  union  activities  carries  with  it  a  license 


"House  of  Representatives  Report  No.  245,  80th  Congress,  on 
H.  R.  3020. 
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to  loaf,  wander  about  the  plants,  refuse  to  work, 
waste  time,  break  rules,  and  engage  in  incivilities 
and  other  disorders  and  misconduct."  (Emphasis 
added. ) 

The  Committee  further  said  there  that  this  provision 
''will  require  that  the  new  Board's  rulings  shall  be  con- 
sistent with  what  the  Supreme  Court  said  .  .  ."in  the 
Jones  &  Laughlin  case,  supra,  and  the  Committee  then 
quoted  a  part  of  that  decision  including  that  portion  which 
holds  that  the  Act  ''does  not  interfere  with  the  normal 
right  of  the  employer  to  select  its  empolyees  .  .  ." 
The  Congress  was  not,  by  this  amendment,  merely  re- 
stricting the  Board  in  orders  to  put  a  man  back  on  the 
job  from  which  he  was  discharged,  but  it  was  also  saying 
that  if  a  man  has  been  discharged  or  suspended  "for 
cause"  the  employer  can  keep  him  discharged.  Clearly 
Congress  was  aiming  at  such  conduct  as  listed  above,  in- 
cluding refusal  to  work,  and  it  intended  to  strip  the  Board 
of  the  power  to  order  reinstatement  or  re-employment  of 
"any  individual"  (not  restricted  to  an  "employee")  who 
had  engaged  in  any  kind  of  misconduct  and  who  had  been 
discharged  therefor. ^^  The  restriction  of  this  sentence  is 
thorough  and  complete  and  removed  zuithout  qualification 
the  authority  of  the  Board  to  order  an  employer  to  give 
work  or  back  pay  to  "any  individual"  who  has  been  dis- 
charged or  suspended  "for  cause."    The  Conference  Com- 


^^Whether  this  restriction  would  apply  in  the  case  of  an  appli- 
cant who  had  been  discharged  by  a  different  employer  "for  cause" 
is  not  material  to  the  issue  presented  here,  because  Cody  had  been 
discharged  by  Petitioner.  That  Cody's  previous  employment  record 
is  a  matter  to  be  considered  by  Petitioner  was  admitted  by  the 
Board's  counsel  in  the  trial  [R.  122]. 
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mittee  Report  (House  of  Representatives  Report  No.  510, 
80th  Congress)  states  on  page  39  that  this  specific  re- 
striction on  the  Board  ".  .  .  appHes  with  equal  force 
whether  or  not  the  acts  constituting  the  cause  for  dis- 
charge were  committed  in  connection  with  a  concerted 
activity."  The  Conference  Committee  reiterated  the  pur- 
poses stated  by  the  House  Committee  (see  p.  55  of  House 
Report  No.  510).  Senator  Taft,  co-author  of  the  legis- 
lation, stated  on  the  floor  of  the  Senate  on  June  5,  1947 
(93  Cong.  Rec.  6600),  that  specific  types  of  conduct 
which  would  amount  to  "cause"  were  not  included  because 
of  the  "fear  that  the  inclusion  of  such  a  provision  might 
have  a  limited  effect  .  .  ."  In  other  words,  Congress 
did  not  wish  to  limit  "cause"  to  the  type  of  conduct 
mentioned  in  the  Board's  decision  in  this  case  [R.  46]. 
The  Senator  said  at  the  same  time  that  there  was  "a 
clear  intention  that  these  undesirable  concerted  activities 
are  not  to  have  any  protection  under  the  Act  .  .  ." 
Certainly,  before  such  clear  intent  on  the  part  of  the 
framers  of  the  legislation  can  be  disregarded  there  must 
be  something  specific  in  the  legislation  itself  to  require  it. 

Nor  can  the  Board  frustrate  the  intent  of  Congress  by 
a  process  of  obtuse  reasoning  by  which  it  comes  to  the 
conclusion  that  the  individual  was  not  discharged  "for 
cause"  because  the  conduct  would  have  been  protected 
under  a  different  set  of  facts.  That  is  what  the  Board 
attempts  to  do  here.  If  Cody's  conduct  was  not  "pro- 
tected" at  the  time  he  engaged  in  it,  and  even  the  Board 
admits  that  it  was  not,  then  the  discharge  was  "for  cause." 
Any  discharge  is  either  in  contravention  of  the  Act  or  it 
is  not — if  it  is  not  a  violation  of  the  Act  it  is  "for  cause." 
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Since  Cody's  discharge  was  admittedly  not  in  contra- 
vention of  the  Act,  it  was  "for  cause."  Therefore,  since 
the  discharge  was  "for  cause"  and  the  refusal  to  rehire 
was  for  the  same  "cause,"  the  Act  and  the  decisions  under 
it  prohibit  the  Board  from  ordering  the  same  employer 
who  discharged  him  to  put  him  back  to  work  in  any  job, 
or  to  pay  him  back  pay. 

Conclusion. 

The  Board's  order  in  this  case  should  not  be  sustained 
since  it  is  without  legal  support  and  not  supported  by 
substantial  evidence  on  the  record  as  a  whole,  and  in  view 
of  the  following,  enforcement  of  the  order  would  do  vio- 
lence to  the  provisions  and  purposes  of  the  law: 

1.  Supervisors  like  Cody  have  no  rights  whatsoever 
under  the  Act; 

2.  Cody's  activity  was  not  within  the  meaning  of  Sec- 
tion 7  of  the  Act; 

3.  The  refusal  to  rehire  Cody  did  not  and  could  not 
reasonably  be  calculated  to  discourage  membership 
of  employees  in  the  Union; 

4.  Cody  was  discharged  and  refused  re-employment 
for  cause. 

Wherefore,  Petitioner  respectfully  urges  that  the 
Board's  order  be  set  aside  in  its  entirety. 

Respectfully  submitted, 

J.  A.  McNair, 
Charles  M.  Brooks, 

Attorneys  for  Petitioner. 
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for  the  Ninth  Circuit 


No.  12916 
The  Texas  Company,  a  Corporation,  petitioner 

V. 

National  Labor  Relations  Board,  respondent 


ON  PETITION  TO  REVIEW  AND  SET  ASIDE  AN  ORDER  OF  THE 
NATIONAL  LABOR  RELATIONS  BOARD  AND  ON  REQUEST  FOR 
ENFORCEMENT  OF  SAID  ORDER 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
the  Texas  Company,  herein  called  the  Company,  to 
review  and  set  aside  an  order  of  the  National  Labor 
Relations  Board  (R.  393-399)'  issued  against  the 
Company  on  April  16,  1951  (R.  31-58),  following 
the  usual  proceedings  under  Section  10  (c)  of  the 
National  Labor  Relations  Act,  as  amended  (61  Stat. 
136,  29  U.  S.  C.  Supp.  IV,  Sees.  151,  et  seq.),  herein 
referred  to  as  the  Act.^     The  Board  in  its  answer  to 


^  References  to  portions  of  the  printed  record  are  designated 
"R."  Wherever,  in  a  series  of  references,  a  semicolon  appears, 
the  references  preceding  the  semicolon  are  to  the  Board's  findings ; 
those  which  follow  the  semicolon  are  to  the  supporting  evidence. 

^  Relevant  provisions  of  the  Act  are  printed  in  the  Appendix, 
infra,  pp.  37-41. 
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the  petition  has  requested  enforcement  of  its  order 
(R.  400-405).  The  Board's  Decision  and  Order  are 
reported  in  93  NLRB  No.  239.  This  Court  has  juris- 
diction of  the  proceeding  under  Section  10  (e)  and  (f) 
of  the  Act,  the  unfair  labor  practices  here  involved 
having  occurred  at  the  Company's  operations  at  and 
near  Los  Angeles,  California,  within  this  judicial 
circuit. 

STATEMENT   OF   THE   CASE 

I.  The  Board's  findmgs  of  fact 
A.  Background  of  Cody's  employment  and  union  activities 

From  April  6,  1928,  until  February  1948,  George 
Cody  was  employed  by  the  Company  in  the  pipeline 
department  of  its  Los  Angeles  Basin  District  in 
various  rank-and-file  jobs,  from  laborer  to  field 
ganger  (R.  65;  91-92,  96-97,  101-171). 

During  his  employment  as  a  rank-and-file  em- 
ployee, Cody  was  very  active  in  the  Oil  Workers 
International  Union,  C.  I.  O.,  herein  referred  to  as 
the  Oil  Workers  or  the  LTnion,  which  he  joined  in 
1934  (R.  66;  100).  In  1941,  he  took  successive  leaves 
of  absence  from  the  Company,  for  a  continuous 
period  of  approximately  18  months,  to  serve  as  an 
international  representative  of  the  Oil  Workers  (R. 
66;  91,  101,  167-168,  209).  Some  time  after  his  re- 
turn to  work  for  the  Company,  and  for  an  unspecified 
period  ending  with  his  promotion  to  assistant  fore- 
man in  February  1948,  he  served  Local  128  of  the 
Oil  Workers  as  Chairman  of  its  Texas  Company 
unit  (R.  66;  126-127).  Cody  participated  in  that 
Local's  contract  negotiations  with  the  Company;  was 
one  of  the  signers  for  the  Oil  Workers  of  the  result- 
ing contracts  in  1947,  including  the  contract  covering 


the  refinery  and  pipeline  employees;  and  handled 
grievances  under  that  contract,  first  with  SujDerin- 
tendent  Dreyer  and  Assistant  Superintendent  Jones, 
and  then,  when  necessary,  also  at  higher  levels  (R. 
66;  111-112,  127-128). 

In  February  1948,  Cody  was  promoted  to  the  super- 
visory position  of  assistant  foreman  (R.  65;  82,  96). 
As  assistant  foreman,  his  job  was  to  make  "schedules 
for  the  various  operations,  such  as  the  pump  stations, 
and  field  ganger,  break  in  people  in  various  jobs  in 
the  pipeline  division  from  the  line  riding  job  to  the 
field  gauging  job"  and  also  to  check  ''to  see  that 
their  work  was  progressing  *  *  *"  (R.  106). 
Upon  his  promotion  to  assistant  foreman,  Cody 
secured  a  withdrawal  card  from  the  Oil  Workers  at 
the  request  of  Superintendent  Dreyer  (R.  66;  128-129, 
170). 

B.  Discharge  of  supervisor  Cody  for  refusing  to  perform  work  of  striking 

employees 

In  September  1948,  the  Oil  Workers  called  a  strike 
in  support  of  demands  for  wage  increases  involving, 
inter  alia,  the  Company's  Los  Angeles  operations 
(R.  33;  6,  9,  229,  236,  245).  Cody  was  on  vacation  at 
that  time,  from  August  23  to  September  12,  1948 
(R.  66;  97,  172).  Four  or  five  days  before  he  was 
to  return  to  work,  Cody  telephoned  Assistant  Super- 
intendent Jones  and  was  told  that  there  was  a  strike 
on.  Jones  advised  him,  however,  to  come  back  to 
work  on  Monday,  September  13,  as  the  petitioner  had 
obtained  a  picket-line  pass  for  him  from  the  Oil 
Workers  to  do  maintenance,  safety,  and  patrol  work 
(R.  66-67;  97-99,  101-102,  129-130,  172-174). 


Cody,  receiving  his  picket-line  pass/  patrolled  peti- 
tioner's pipelines  and  checked  its  pump  stations 
beginning  on  September  12  (R.  67;  106-107,  130-131, 
174)/  On  Thursday,  September  13,  he  was  injured 
in  an  automobile  accident,  and  was  excused  from 
work  by  Assistant  Super mtendent  Jones  from  Satur- 
day, September  25,  through  Tuesday,  September  28 
(R.  68;  107-108,  177).  On  Monday,  however,  Jones 
telephoned  him  to  report  on  Tuesday,  September  28 
(R.  68;  108,  184-185). 

When  Cody  reported  to  Jones'  office  on  September 
28,  1948,  Jones  advised  him  that  the  Company  ''had 
changed  their  minds  now,"  that  it  was  going  to 
start  up  operations,  and  that  the  men  were  to  ride 
in  pairs  on  lengthened,  overtime  schedules  (R.  68; 
108,  185-186).  Jones  also  told  Cody  to  gauge  and 
sample  three  tanks  at  the  Yorba  Linda  Pumping 
Station  sometime  before  October  1,  for  a  "first  of 
the  month  report"  (R.  68;  108,  187).  Cody  ob- 
jected to  the  gauging  and  sampling,  because,  as  he 
then  told  Jones,  it  was  work  normally  done  by  the 
nonsupervisory  employees  who  were  out  on  strike 
(R.  68-69;  110,  188,  195).^    He  also  reminded  Jones 

^  Foreman  Letson  delivered  the  pass  to  Cody's  home,  Cody 
being  rehictant  to  cross  the  picket  line  at  the  refinery  without  a 
pass  (E.  98,  362-363). 

^  Cody  testified  that  he  refused  to  deliver  certain  strappings  on 
September  21,  "because  the  strappings  that  are  sent  out  to  the 
various  companies  *  *  *  are  to  show  on  the  run  tickets  as 
to  how  much  oil  was  shipped  from  a  tank.  I  wanted  no  part  in 
the  operation"  (R.  67-68;  195-196). 

^  Gauging  and  sampling  work  was  ordinarily  performed  by 
gangers  and  pumpers,  nonsupervisory  employees  who  normally 
worked  under  Cody's  supervision  but  who  were  then  on  strike 
(R.  110, 133,  223-224, 227-228) . 


of  his  long  service  on  behalf  of  the  Union,  and  said 
that  because  of  his  past  close  association  with  the 
Union  he  had  "an  actual  fear  of  what  would  happen 
to  [his]  family  and  [his]  home"  if  he  undertook  to 
l)erform  the  work  normally  done  by  the  strikers 
(R.  69;  108-109,  111,  187-188,  197). 

During  this  conversation  between  Jones  and  Cody, 
Superintendent  Dreyer  entered  Jones'  office.  Jones 
told  Dreyer  that  Cody  declined  to  gauge  and  sample 
the  tanks  and  asked  what  should  be  done  about  it 
(R.  69;  109,  188).  Cody  repeated  what  he  had  told 
Jones  and  when  Dreyer  said  he  must  perform  the 
assignment,  asked  Dreyer  ''if  he  couldn't  haul  [his] 
partner  and  let  him  do  the  work."  *"  Dreyer  replied 
that  it  would  not  be  fair  to  do  that,  and  that  if  Cody 
"couldn't  do  the  work,"  they  would  have  to  discharge 
him.  Cody  then  told  Dreyer  "he  would  have  to  give 
the  order."  Dreyer  thereupon  instructed  Cody  to 
gauge  and  sample  the  Yorba  Linda  tanks  and  "get  the 
station  ready  to  run."  Cody  refused  and  was  dis- 
charged (R.  69;  109-110,  111,  188-190,  194-195,  197).*^ 
Cody  immediately  secured  the  cancellation  of  his  with- 
drawal card  from  the  Oil  Workers,  reinstated  his 
union  membership,  and  thereafter  actively  partici- 
pated in  the  strike  and  picketing  (R.  42-43,  69-70; 
139-143). 

^Cody  also  offered  to  ride  the  lines  "even  18  hours  a  day" 
(E.  194). 

^  Dreyer  stated  that  Cody  "would  have  to  take  his  chances  along 
with  the  rest  of  the  strikers"  (R.  111). 
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C.  Discriminatory  refusal  to  hire  Cody  as  a  rank-and-file  employee  after 
termination  of  strike 

On  November  4,  1948,  when  the  strike  was  settled 
in  his  department  (R.  43;  78-81,  198),  Cody  asked 
E.  B.  O'Connor,  manager  of  the  pipeline  department 
and  Dreyer's  superior,  for  reinstatement  (R.  70; 
143-145).  O'Connor  stated  that,  in  view  of  the  cir- 
cumstances of  his  discharge,  Cody  had  to  ''make  his 
peace"  with  Superintendent  Dreyer  before  he  could 
be  rehired,  and  made  an  appointment  for  Cody  to 
see  Dreyer  (R.  70;  145-146,  198). 

Cody  met  with  Dreyer  at  the  pipeline  headquarters 
on  November  8,  and  asked  for  the  return  of  his  super- 
visory job,  stating  that,  at  O'Connor's  suggestion,  he 
had  come  to  see  Dreyer  to  "make  amends"  (R.  70; 
146-148).  In  the  course  of  the  discussion,  Dreyer 
asked  whether  Cody,  if  returned  to  a  supervisor's  job, 
would  cross  certain  remaining  picket  lines  to  gauge 
oil  or  perform  other  duties  that  might  be  assigned 
him.  Cody  replied  that  he  could  not  do  that  on  Sep- 
tember 28  and  that  he  still  could  not  do  it.  (R.  43, 
70-71;  148-149,  329-331,  352.)  Dreyer  stated  that  he 
would  consider  Cody's  request  for  reinstatement  and 
would  give  him  an  answer  within  a  week.  On  Novem- 
ber 11,  Dreyer  telephoned  Cody  and  told  him  that  his 
decision  was  still  the  same  as  it  was  on  September 
28,  and  that  he  wished  Cody  success  in  finding  a  job 
elsewhere.     (R.  71;  149,  321-322.) 

On  Monday,  November  15,  Cody  told  O'Connor  of 
his  visit  to  Dreyer  and  Dreyer's  answer  (R.  71; 
150-151).  O'Connor  observed  that  perhaps  Cody  had 
been  "a  little  bit  too  cocky"  in  requesting  his  job 


back,  and  asked  Cody  whether  he  really  wanted  to 
work  for  the  Company,  suggesting  that  perhaps  Cody 
should  make  his  career  in  organized  labor  (R.  43,  71 ; 
151).  O'Connor  stated  that  he  could  order  Dreyer 
to  put  Cody  back  to  work  but  that  he  did  not  think 
that  was  the  right  thing  to  do  and  that  Cody  should 
"make  amends"  with  Dreyer  (R  71;  151-152,  199). 
At  Cody's  request,  O'Connor  made  another  appoint- 
ment for  Cody  to  see  Dreyer  (R.  71;  152). 

On  November  16,  Cody  again  saw  Superintendent 
Dreyer,  and  this  time  asked  for  his  job  or  any  job 
(R.  43,  71-72;  152-154,  167,  199,  200-202,  227,  323) .« 
He  told  Dreyer  that  he  thought  it  was  an  excessive 
penalty  to  discharge  him  in  view  of  his  long  service 
with  the  Company,  and  referred  to  other  cases  where 
employees  had  been  merely  demoted  (R.  72;  165-166, 
205-206).  Dreyer  told  Cody  that  he  thought  Cody's 
act  "was  a  premeditated  act,  that  if  it  had  been 
something  *  *  *  done  on  the  impulse  of  a  mo- 
ment, he  might  be  able  to  excuse  it."  (R.  72;  200- 
201,    329,    330.)     At   the    close    of   the    conversation. 


®  The  Company's  assertion  that  Cody  did  not  seek  employment 
as  a  "new''  employee  bnt  sought  either  reinstatement  to  his  former 
position  of  assistant  foreman  or  to  a  rank-and-file  job  but  with 
accrued  seniority  rights  (R.  407,  Br.  6)  is  not  borne  out  by  the 
record.  Superintendent  Dreyer  admitted  that  on  both  November 
16  and  February  1  Cody  asked  for  "any  work  ♦  *  *  j^^  ^]^g 
pipeline  division"  inchiding  "even  in  the  gang''  (R.  323,  324,  327- 
328).  Dreyer  informed  him  that  "he  could  not  be  reinstated  in 
any  position."  (R.  326.)  Cody,  according  to  Dreyer,  also  stated 
that  he  "wanted  to  preserve  his  21  years'  service  record"  (R.  323. 
328)  but  obviously,  in  the  context  of  the  record,  this  was  no  more 
than  an  expression  of  hopeful  expectation  on  Cody's  part  if  he 
obtained  a  job,  not  a  condition  (R.  167,  200.  201.  204,  207,  227). 
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Dreyer  said  that  he  would  consider  the  matter  and 
give  Cody  an  answer  later  (R.  72;  153-154).  Dreyer 
telephoned  Cody  on  November  19,  told  him  that  his 
decision  was  still  the  same  as  it  was  on  September 
28,  and  again  wished  Cody  success  in  finding  employ- 
ment elsewhere  (R.  43,  72;  154). 

That  same  day,  Cody  again  appealed  to  O'Connor, 
stating  that  he  was  getting  ''double  talk"  from 
Dreyer,  and  suggested  that  O'Connor  arrange  to  meet 
both  Dreyer  and  Cody  (R.  72;  154-155).  O'Connor 
said  he  was  not  satisfied  with  Dreyer 's  answers  to 
Cody  and  would  telephone  Cody  about  the  matter 
later  (R.  43,  72;  155-156).  Not  hearing  from  O'Con- 
nor, however,  Cody  wrote  him  a  letter  on  December 
16,  1948,  and  then  visited  him  after  January  1,  1949 
(R.  72;  155,  156,  159-163,  167,  202).  O'Connor  again 
told  Cody  to  "make  amends"  with  Dreyer  (R.  72; 
163).  Cody  saw  Dreyer  for  the  last  time  on  February 
1  or  2,  1949,  and  again  asked  for  a  job  (R.  43,  72-73; 
206-207,  327,  328).  Dreyer  told  Cody  in  effect  that 
the  matter  of  Cody's  application  for  work  and  Drey- 
er's  reasons  for  refusal  had  been  fully  discussed  and 
that  his  ruling  was  final  (R.  43,  72-73;  328-329).' 

II.  The  Board's  conclusions 

Upon  the  foregoing  facts  the  Board  foimd  (R.  42- 
49)  that  the  Company  in  denying  Cody  rank-and-file 
employment  because  of  his  prior  refusal  to  perform 
the  work  of  the  strikers  violated  Section  8   (a)    (1) 

^Dreyer  admitted  that  there  were  new  hires  in  laborer  jobs, 
the  lowest  classification,  under  his  jurisdiction  after  November 
16,  1948  (R.  344,  348-350). 
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and  8  (a)  (3)  of  the  Act.  The  Board  found  that 
Cody  as  an  applicant  for  such  employment  stood  in 
the  position  of  an  ''employee"  within  the  meaning 
and  protection  of  the  Act ;  that  his  refusal  to  perform 
the  work  of  the  rank-and-file  strikers  constituted  con- 
certed activity  for  mutual  aid  and  protection  for 
which,  as  an  employee,  he  enjoyed  the  protection 
which  the  Act  extends  to  such  activities ;  that  although 
Congress  denied  supervisory  employees  the  affirmative 
protection  of  the  Act  for  such  activities,  it  did  not 
convert  such  activities  by  supervisors  into  unlawful 
or  wrongful  conduct  so  as  to  deprive  an  ex-supervisory 
employee  of  the  normal  protection  of  the  Act  for  such 
activities  when  he  applies  for  rank-and-file  employ- 
ment. 

III.  The  Board's  order 

The  Board's  order  (R.  51-54)  requires  the  Com- 
pany to  cease  and  desist  from  discriminating  with 
regard  to  the  hire  and  tenure  of  employment  of  Cody. 
It  also  requires  the  Company  to  cease  and  desist  from 
in  any  like  or  related  manner  interfering  with,  re- 
straining, or  coercing  its  employees  in  the  exercise  of 
the  right  to  self-organization,  to  form  labor  organiza- 
tions, to  join  or  assist  the  Oil  Workers,  or  any  other 
labor  organization,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to  engage 
in  other  concerted  activities  as  guaranteed  in  Section 
7  of  the  Act,  and  to  refrain  from  any  or  all  such 
activities  except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  as  authorized  in  Section  8 
(a)   (3).     Affirmatively,  the  order  requires  the  Com- 
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pany  to  offer  Cody  employment  as  an  employee  in  its 
jiipeline  division  of  the  refining  department,  Pacific 
Coast  Division,  Los  Angeles,  California,  to  make  him 
whole  for  any  loss  of  pay  he  may  have  suffered  by 
reason  of  its  discrimination  against  him,  from  the 
date,  after  November  16,  1948,  when  the  Company 
first  employed  any  individual  in  any  job  for  which 
Cody  was  qualified,  and  to  post  appropriate  notices. 

SUMMARY  OF  ARGUMENT 

The  Board  properly  found  that  the  Company  vio- 
lated Section  8  (a)  (3)  and  8  (a)  (1)  of  the  Act  by 
refusing  to  employ  Cody  for  rank-and-file  work  be- 
cause of  his  prior  refusal,  as  a  supervisor,  to  perform 
the  work  of  the  rank-and-file  strikers.  As  an  appli- 
cant for  rank-and-file  employment  Cody  was  an  em- 
ployee within  the  meaning  and  protection  of  the  Act. 
His  refusal  to  perform  the  work  of  the  strikers  was 
concerted  activity  for  mutual  aid  or  protection  for 
which  he,  as  an  employee,  would  have  been  protected 
under  the  Act. 

In  excluding  supervisors  from  the  protection  of  the 
Act  Congress  did  not  convert  concerted  or  union  ac- 
tivity by  supervisors  into  illegal  or  wrongful  conduct 
which  would  justify  denial  of  employment  to  any 
employee.  Congress  simply  sought  to  remove  any 
compulsion  upon  employers  to  refrain  from  discharg- 
ing or  otherwise  discriminating  against  supervisors 
for  engaging  in  union  or  concerted  activities  in  order 
to  assure  to  management  the  undivided  loyalty  of  its 
supervisory  personnel. 
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Congress,  however,  did  not  intend  to  confer  a  priv- 
ilege upon  employers  to  discriminate' against  employ- 
ees within  the  meaning  of  the  Act  on  the  basis  of 
their  prior  concerted  activity  as  supervisors.  Such 
an  interpretation  of  the  Act  is  not  only  inconsistent 
with  the  legislative  purpose  in  privileging  employers 
to  discriminate  against  supervisors  but  would  also 
license  employers  to  permanently  blacklist  from  em- 
ployment rank-and-file  employees  who,  as  supervisors, 
had  previously  engaged  in  such  activities.  Congress 
manifestly  intended  no  such  result. 

Accordingly,  although  Cody  as  a  supervisor  was 
not  protected  for  refusing  to  ''scab,"  as  an  applicant 
for  rank  and  file  employment  he  regained  the  protec- 
tion of  the  Act  for  his  prior  participation  in  concerted 
activities.  And  the  Company's  refusal  to  employ 
Cody  for  rank-and-file  work,  based  as  it  was  upon 
Cody's  earlier  concerted  activity,  constitutes  restraint 
and  discrimination  within  the  meaning  of  Section  8 
(a)  (1)  and  8  (a)  (3)  of  the  Act. 


ARGUMENT 


The  Board  properly  found  that  the  Company  violated  Section 
8  (a)  (3)  and  (1)  of  the  Act  by  refusing  to  employ  Cody  in 
a  nonsupervisory  capacity  because  of  his  prior  participation 
in  concerted  activities  in  support  of  the  rank-and-file 
strikers 

The  Company  asserts  throughout  its  brief  that 
Congress  removed  supervisory  employees  from  the 
protection  of  the  Act  and  that  it  was  not  unlawful 
for  it  to  discharge  Cody  from  his  supervisory  post 
for  his  refusal  to  perform  the  work  of  the  strikers. 
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From  this  premise  the  Company  conchides  and  as- 
serts that  it  was  not  unlawful  for  it  to  deny  Cody 
rank-and-file  employment  for  that  reason  even  though 
Cody,  as  an  applicant  for  such  work,  was  no  longer 
a  member  of  the  supervisory  class  of  employees. 

The  Company  cites  many  cases  in  support  of  its 
premise,  here  undisputed,  that  Congress  in  the 
amended  Act  removed  any  compulsion  upon  em- 
ployers to  refrain  from  discharging  or  otherwise  dis- 
criminating against  supervisory  emploj^ees,  as  super- 
visors, who  engage  in  concerted  or  union  activities. 
But  the  premise  does  not  support  the  conclusion  the 
Company  draws  and  begs  the  question  at  issue.  The 
Company's  position  reduces  itself  to  the  argument  that 
the  privilege  given  an  employer  to  discriminate 
against  supervisory  employees  for  their  union  or  con- 
certed activities  also  permits  their  permanent  black- 
listing for  employment  as  rank-and-file  employees. 
But,  as  the  Court  of  Appeals  for  the  District  of  Co- 
lumbia Circuit  pointed  out  in  the  closely  analogous 
case  of  John  Hancock  Life  Ins.  Co.  v.  N.  L.  R.  B., 
28  L.  R.  R.  M.  2236,  decided  July  5,  1951,  it  is  incon- 
ceivable that  Congress  meant  to  'license  the  vicious 
practice  of  blacklisting"  with  respect  to  ex-supervis- 
ory employees.  Such  an  interpretation  of  the  Act, 
as  that  court  pointed  out,  would  constitute  ''a 
perversion  of  the  legislative  intent." 

Accordingly,  it  is  the  Board's  view  that  the  privi- 
lege which  Congress  conferred  upon  employees  to 
discriminate  against  supervisory  employees  for  union 
or  concerted  activities  cannot  reasonably  be  said  to 
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include  the  further  privilege  to  permanently  dis- 
qualify ex-supervisory  employees  from  rank-and-file 
employment. 

We  believe  for  the  reasons  stated  hereinafter  that 
the  Board's  appraisal  of  the  congressional  intent  is 
reasonable  and  correct. 

1.  Cody  as  an  applicant  for  rank-and-file  employment  was  an  employee 
within  the  meaning  and  protection  of  the  Act 

Section  2  (3)  of  the  Act  provides  that  the  term 
"employee"  "shall  include  any  employee,  and  shall 
not  be  limited  to  the  employees  of  a  particular  em- 
ployer, imless  the  Act  explicitly  states  otherwise 
*  *  *  but  shall  not  include  *  *  *  any  individ- 
ual employed  as  a  supervisor."  This  comprehensive 
statutory  definition  of  the  term  "employee,"  as  the 
Supreme  Court  has  pointed  out,  includes,  in  the 
absence  of  "some  specific  delimiting  provision,"  not 
only  the  emj^loyees  of  a  particular  employer  but  alsa 
in  a  generic  sense,  members  of  the  v^orking  class,  in- 
cluding applicants  for  employment.  "To  circum- 
scribe the  general  class,  'employees'  we  must  find 
authority  either  in  the  policy  of  the  Act  or  in  some 
specific  delimiting  provision  of  it."  Phelps  Dodge 
Corporation  v.  N.  L.  R.  B.,  313  U.  S.  177,  191-192. 
Accord:  John  Hancock  Life  Ins.  Co.  v.  N.  L.  R.  B., 
supra;  N.  L.  R.  B.  v.  Wamnbec  Mills  Inc.,  114  F.  2d 
226,232-234  (C.  A.  1).^° 

^°  In  its  brief  (pp.  28-33)  the  Company  asserts  that  the  Phelps 
Bodge  decision  is  inapplicable  here  because  in  the  amended  Act 
Congress  has  specifically  excluded  supervisory  employees  from  the 
definition  of  the  term  "employees"  in  the  Act  and  thereby  sup- 
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In  the  light  of  this  settled  interpretation  it  is  not 
open  to  question  that  Cody,  when  he  applied  for  rank- 
and-file  employment  on  November  16,  1948,  was  an 
employee  within  the  meaning  of  the  Act.  His  super- 
visory status  had  been  previously  terminated  when  he 
was  discharged  by  the  Company.  As  an  applicant 
for  rank-and-file  employment  he  was  no  longer  a 
supervisor  but  a  member  of  "the  general  class"  in- 
cluded, as  the  Supreme  Court  pointed  out  {Phelps 
Dodge  case),  within  the  statutory  definition  of  the 
term  "employee"  and  therefore  entitled  to  the  pro- 
tection of  the  Act  for  union  or  concerted  activity  for 
mutual  aid  or  protection.^^ 

2.  Cody's  refusal  to  perform  the  work  of  the  rank  and  file  strikers  was 
concerted  activity  for  mutual  aid  and  protection  for  which,  as  an  em- 
ployee, he  would  have  been  protected  under  the  Act 

Section  7  of  the  amended  Act,  as  in  the  original, 
guarantees  to  employees  the  right,  among  others,  "to 
assist  labor  organizations  *  *  *  and  to  engage 
in  other  concerted  activities  for  the  purpose  of 
*  *  *  mutual  aid  or  protection"  free  from  em- 
ployer restraint  or  discrimination.  One  of  the  tradi- 
tional forms  of  assistance  to  a  labor  organization  and 
concerted  activity  for  mutual  aid  and  protection  has 


plied  a  "specific  delimiting  provision."  The  Company's  argument 
appears  to  be  that  once  a  supervisor,  always  a  supervisor.  Ob- 
viously, to  state  the  proposition  is  to  refute  it.  Nothing  in  the 
Act  suggests  that  an  individual  who  loses  his  supervisory  status 
does  not  as  an  applicant  for  rank-and-file  employment  revert  to 
the  status  of  an  employee  within  the  statutory  definition. 

^^  The  Company '^s  assertion  (Br.  6)  that  Cody  did  not  seek  em- 
ployment as  a  "new"  employee  is  not  borne  out  by  the  record. 
See  supra,  n.  8,  p.  7. 
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been  the  well  recognized  practice  of  workers,  particu- 
larly union  members,  to  refuse  to  ''scab"  or  serve 
as  strikebreakers  and  perform  the  work  of  striking 
employees.  "In  common  current  usage  *  *  * 
the  term  'scab'  is  most  often  applied  to  any  person 
who  hires  or  volunteers  to  take  the  place  of  a  worker 
out  on  strike.  *  *  *  j^  the  eyes  of  trade  unionists 
'scabbing'  is  the  sin  of  sins.'"^  In  refusing  to  per- 
form the  work  normally  done  by  strikers,  employees, 
like  Cody  here,  are,  to  that  extent  and  in  the  most 
literal  and  fundamental  sense,  rendering  assistance 
to  the  striking  union  and  making  common  cause  with 
its  members  in  their  concerted  activity.  As  Judge 
Learned  Hand  said  in  'N,.  L.  R.  B.  v.  Peter  Cailler 
Kohler,  130  F.  2d  503  (C.  A.  2)  at  pp.  505-506: 

*  *  *  When  all  the  other  workmen  in  a 
shop  make  common  cause  with  a  fellow  work- 
man over  his  separate  grievance,  and  go  out 
on  strike  in  his  support,  they  engage  in  a  "con- 
certed activity"  for  "mutual  aid  or  pro- 
tection," although  the  aggrieved  workman  is 
the  only  one  of  them  who  has  any  immediate 
stake  in  the  outcome.  The  rest  know  that  by 
their  action  each  one  of  them  assures  himself, 
in  case  his  turn  ever  comes,  of  the  support  of 
the  one  whom  they  are  all  then  helping;  and 
the  solidarity  so  established  is  "mutual  aid" 
in  the  most  literal  sense,   as  nobody  doubts. 

^2  W.  R  Browne,  Whafs  What  In  The  Labor  Movement^  p  421. 
The  opprobrium  with  which  workers  universally  regard  "scab- 
bing" is  a  by- word  in  labor  circles.  See,  P.  F.  Gemill  and  R.  W. 
Blodgett,  Economics  Principles  and  Problems^  Vol.  I,  pp.  260-261 ; 
J.  A.  Fitch,  The  Causes  of  Industrial  Unrest^  p.  223. 
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So  too  of  those  engaging  in  a  ''sympathetic 
strike,"  or  secondary  boycott;  the  immediate 
quarrel  does  not  itself  concern  them,  but  by 
extending  the  number  of  those  who  will  make 
the  enemy  of  one  the  enemy  of  all,  the  power 
of  each  is  vastly  increased.  It  is  one  thing 
how  far  a  community  should  allow  such  power 
to  grow;  but,  whatever  may  be  the  proper 
place  to  check  it,  each  separate  extension  is 
certainly  a  step  in  "mutual  aid  or  protection."  ^^ 

The  Act  has  "generally  been  considered  to  absorb 
and  give  statutory  approval  to  the  philosophy  of  bar- 
gaining as  worked  out  in  the  labor  movement  in  the 
United  States."  Order  of  Railroad  Telegraphers  v. 
Railway  Express  Agency,  321  U.  S.  342,  346.  In 
enacting  a  statute  having  such  scope.  Congress  cannot 
reasonably  be  deemed  to  have  excluded  from  the  right 
of  employees  to  assist  labor  organizations  and  engage 
in  concerted  activities  so  traditional  a  practice  as  their 
refusal  to  "scab."  Rapid  Roller  Co.  v.  N.  L.  R.  B., 
126  F.  2d  452,  461  (C.  A.  7),  certiorari  denied,  317 
U.  S.  650. 

This  is  not  to  say  that  the  Act  makes  it  unlawful 
for  an  employer  to  discharge  an  employee  for  any 
activity  sanctioned  by  or  in  support  of  a  union. 
Where  such  activity  is  per  se  illegal  or  in  support  of 
unlawful  concerted  activity  or  so  completely  without 


13  Accord :  N.  L.  R.  B.  v.  Montag  Bros.,  140  F.  2d  730  (C.  A.  5) , 
enforcing  51  NLEB  366 ;  N.  L.  R.  B.  v.  J.  G.  Bosioell,  136  F.  2d 
685  (C.  A.  9)  ;  Fort  Wayne  Corrugated  Paper  Co.  v.  N.  L.  R.  ^., 
111  F.  2d  869,  874  (C.  A.  7)  ;  Rapid  Roller  Co.  v.  N.  L.  R.  B.^ 
126  F.  2d  452  (C.  A.  7),  certiorari  denied,  317  U.  S.  650. 
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justification  as  to  be  indefensible,   the  employer  is 
free  to  take  disciplinary  action  against  those  who 
participate  in  such  misconduct.'*    Nor  is  an  employer 
required  to  permit  an  employee  to  remain  on  the  job 
and  at  the  same  time  refuse  to  do  the  employer's  law- 
ful bidding.     In  those  circumstances  an  employer  is 
privileged,  as  an  incident  of  his  right  to  replace  eco- 
nomic strikers,  to  give  the  employee  an  election  to 
either  work  as  instructed  or  to  leave  and  join  the 
strikers.     But  the  employer  may  not  compel  the  em- 
ployee, upon  pain  of  dismissal  or  other  reprisals,  to 
forego  his  traditional  and  protected  right  to  refuse 
to  ''scab."    Pinaud,  Inc.,  51  NLRB  235;   See  also 
N.  L.  R.  B.  V.  Jones  (&  Laughlin  Steel  Corp.,  301 IJ.  S. 
1,  45-46.     In  this  fashion  a  practical  balance  is  struck 
between  the  right  of  the  employer  to  operate  his  busi- 
ness and  the  right  of  the  employee  to  engage  in  con- 
certed activity  for  mutual  aid  and  protection. 

Accordingly,  Cody's  refusal  to  ''scab"  was  a  form 
of  concerted  activity  for  which,  as  an  employee,  he 
would  be  protected  by  the  Act. 

3.  The  amended  Act  did  not  convert  concerted  activity  by  supervisors  into 
illegal  or  wrongful  conduct  which  would  justify  denial  of  employment 
to  any  employee 

Under  the  original  Act,  it  was  settled  that  super- 
visory employees,  like  rank  and  file  employees,  were 
employees  within  the  meaning  of  the  Act  and  there- 

^"^  Basel-Atlas  Glass  Co.  v.  N.  L.  R.  B.^  127  F.  2d  109,  117  (C. 
A.  4;  on  rehearing)  ;  N.  L.  R.  B.  v.  Kelco  Corp.,  178  F.  2d  578 
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fore  entitled  to  the  same  protection  for  assisting  labor 
organizations  or  otherwise  engaging  in  concerted 
activities  for  mutual  aid  and  protection  which  the 
Act  extended  to  nonsupervisory  employees.  Packard 
Motor  Car  Co.  v.  N.  L.  R.  B.,  330  U.  S.  485.  And,  by 
that  token  supervisors  who  refused  to  ''scab"  ordi- 
narily enjoyed  '^  the  same  protection  against  restraint 
or  discrimination  for  engaging  in  such  sympathetic 
action  as  did  the  rank  and  file  employees.  Cf.  Amer- 
ican Steel  Foundries  v.  N.  L.  R.  B.,  158  F.  2d  896 
(C.  A.  7). 

In  Section  2  (3)  of  the  amended  Act  Congress 
redefined  the  term  ''employee"  so  as  to  withdraw 
from  supervisors  the  protection  from  employer  dis- 
crimination which  the  statute  had  theretofore  guar- 
anteed to  them,  as  to  other  employees,  for  assisting 
labor  organizations  or  engaging  in  concerted  activity 
for  mutual  aid  or  protection.  But  in  denying  to 
supervisors  the  protection  which  they  had  previously 
enjoyed,  Congress  clearly  did  not  intend,  as  the  Board 
pointed  out  and  as  is  evident  from  the  legislative 
history  of  the  amendment,  its  purpose  and  the  express 
provisions  of  the  Act  itself,  to  convert  such  concerted 
activity  on  the  part  of  supervisors  into  indefensible, 

^^  The  Board  declined  to  extend  the  protection  of  the  original 
Act  to  supervisors  who  refused  to  perform  maintenance  work, 
during  a  strike  of  nonsupervisory  personnel  where  it  appeared 
that  it  was  customary  for  supervisors  to  do  such  maintenance 
work  during  periods  of  emergency  when  rank  and  file  employees 
were  not  available  and  also  that  unless  certain  plant  facilities  were 
maintained  during  the  strike,  serious  injury  to  life  and  property 
might  have  resulted  from  explosions  and  other  causes.  Albrecht 
v.iV^.Z.i?.5.,181F.2d652  (C.A.7). 
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or  wrongful  or  illegal  conduct,  akin  to  picket  line 
violence/^  willful  destruction  of  an  emx)loyer's  prop- 
erty" mutiny'"*  or  a  sitdown  strike,'"  or  recurrent 
''quickie"  strikes^"  which  would  normally  justify  an 
employer's  discharge  of,  or  refusal  to  hire  any  em- 
ployee regardless  of  rank.  On  the  contrary.  Con- 
gress explicitly  recognized  the  ''right"  of  supervisory 
employees  to  engage  in  otherwise  lawful  concerted 
activities ;  it  did  not  make  participation  in  such  activ- 
ities by  supervisors  unlawful  or  wrongful  but  only 
withdrew  from  that  class  the  affirmative  statutory 
protection  which  it  had  previously  accorded  to  them 
and  other  employees  for  engaging  in  concerted 
activities. 

In  the  Packard  Motor  case,  supra,  decided  in  March 
1947,  the  Supreme  Court  held  that  supervisors  were 
employees  within  the  meaning  of  the  original  Act. 
Later  that  year  Congress,  in  considering  amendments 
to  the  original  Act,  took  note  of  the  fears  expressed 
by  the  employer  in  the  Packard  case  and  others  that 
if  supervisors  were  to  be  deemed  employees  within  the 
meaning  of  the  statute,  and  entitled  to  its  protection 
for  engaging  in  concerted  activities,  that  situation 
would  give  rise  to  conflicting  loyalties  between  a  super- 
visor's  organizational  interest  and  his  allegiance  to 


^^N.  L.  R.  B.  V.  Kelco  Oorporation,  178  F.  2d  578  (C.  A.  4)  ; 
N.  L.  R.  B.  V.  Ohio  Calcium  Co.,  133  F.  2d  721  (C.  A.  6) . 

1^  N.  L.  R.  B.  V.  ML  Clemens  Pottery  Co.,  147  F.  2d  262,  267- 
268  (C.A.6). 

^^  Southern  Steamship  Company  v.  N.  L.  R.  B.,  316  U.  S.  31. 

i»  N.  L.  R.  B.  V.  Fansteel  Metallurgical  Corp.,  306  U.  S.  240. 

^  Automobile  Workers  v.  Wisconsin  Employment  Relations 
Board,  336  U.  S.  245. 


20 

his  employer's  interests.  It  was  urged  upon  Congress 
that  unless  it  took  steps  to  exclude  them  from  the 
coverage  of  the  statute,  "management  will  be  deprived 
of  the  undivided  loyalty  of  its  foremen"  because  there 
"is  an  inherent  tendency  to  subordinate  their  in- 
terests whenever  they  conflict  with  those  of  the  rank 
and  file."  S.  Kept.  No.  105,  80th  Cong.,  1st  Sess., 
p.  5.  See  also  H.  Eept.  No.  245,  80th  Cong.,  1st 
Sess.,  p.  13-17.  These  views  prevailed  and  in  re- 
sponse thereto  Congress  excluded  supervisors  from 
the  definition  of  the  term  "employee"  as  used  in  the 
Act,  thereby  withdrawing  from  them  the  affirmative 
protection  of  the  Act  for  concerted  activities  and 
leaving  employers  free  to  remove  supervisors  who 
engaged  in  union  or  concerted  activities  from  any 
role  in  the  management  hierarchy.  But  at  the  same 
time,  Congress  did  not  redefine  the  "right"  of  super- 
visory employees  to  engage  in  otherwise  lawful  con- 
certed activities  so  as  to  make  participation  in  such 
activities  by  supervisors  unlawful  or  wrongful  or 
the  basis  for  permanent  disqualification  from  non- 
supervisory  employment. 

Thus,  both  the  Senate  and  House  committees,  re- 
porting upon  the  bill  which  later  became  the  amended 
Act,  agreed  that  the  limitation  upon  the  term  "em- 
ployee" was  not  designed  to  make  it  unlawful  for 
supervisors  to  engage  in  union  or  concerted  activities 
but  was  designed,  as  Congress  saw  it,  to  assure  man- 
agement "of  the  undivided  loyalty  of  its  foremen," 
and  to  remove  any  compulsion  upon  employers  to 
retain  as  a  member  of  the  management  hierarchy  any 
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supervisor  who  engaged  in  concerted  activities.  As 
both  committees  reported,  the  bill  did  ''not  prevent 
anyone  from  organizing.  *  *  *  It  merely  relieves 
employers  who  are  subject  to  the  national  act  from 
any  compulsion  [under  the  Act]  to  accord  to  the 
front  line  of  management  the  anomalous  status  of 
employees."  S.  Rept.  No.  105,  80th  Cong.,  1st  Sess., 
p.  5.  See  H.  Rept.  No.  245,  80th  Cong.,  1st  Sess., 
pp.  13-17.  Senator  Taft,  coauthor  of  the  amended 
Act,  explaining  the  effect  of  the  amended  definition 
of  employees,  stated  ''They  [supervisors]  are  subject 
to  discharge  for  union  activity,  and  they  are  generally 
restored  to  the  basis  which  they  enjoyed  before  the 
passage  of  the  Wagner  Act."  93  Cong.  Rec.  3836. 
See  also  to  the  same  e:ffect  the  statement  of  Represent- 
ative Hartley  in  93  Cong.  Rec.  3423. 

Nothing  in  the  legislative  history  of  the  Act  sug- 
gests that  Congress,  in  withdrawing  from  supervisors 
the  affirmative  protection  of  the  Act  for  engaging  in 
concerted  activities,  intended  to  place  the  stamp  of 
illegality  or  misconduct  upon  such  activities  so  as 
to  disqualify  the  participant,  as  an  "employee"  within 
the  meaning  of  the  Act,  from  future  rank  and  file 
employment.  Any  doubt  on  this  score  is  conclusively 
resolved  by  Section  14  (a)  of  the  Act  which  provides, 
in  pertinent  part,  "Nothing  herein  shall  prohibit 
any  individual  employed  as  a  supervisor  from  be- 
coming or  remaining  a  member  of  a  labor  organiza- 
tion, but  no  employer  subject  to  this  Act  shall  be 
compelled  to  deem  individuals  defined  herein  as  super- 
visors   as    employees    for   the   purpose    of   any   law, 


22 

whether  national  or  local,  relating  to  collective  bar- 
gaining." In  other  sections  of  the  Act,  Congress 
''demonstrated  that  it  knew  how"  {Amalgamated  etc. 
Employees  v.  WERE,  340  U.  S.  383,  397),  had  it  been 
so  minded,  to  make  participation  in  concerted  activi- 
ties by  supervisors  illegal  and  to  prescribe  penalties 
for  such  conduct.  Thus,  in  Section  305  of  the  Labor 
Management  Relations  Act,  1947,  it  expressly  provided 
that  ''It  shall  be  unlawful  for  any  individual  employed 
by  the  United  States  or  any  agency  thereof  including 
wholly  owned  Government  corporation  to  participate 
in  any  strike.  Any  individual  employed  by  the  United 
States  or  by  any  such  agency  who  strikes  shall  be 
discharged  immediately  from  his  employment,  and 
shall  forfeit  his  civil  service  status,  if  any,  and  shall 
not  be  eligible  for  reemployment  for  three  years  by 
the  United  States  or  any  such  agency." 

Consistent  with  the  legislative  history  of  the  Act 
and  its  specific  provisions,  the  courts  have  recognized 
that  the  exclusion  of  supervisors  from  the  protection 
of  the  Act  did  not  convert  concerted  activities  under- 
taken by  them  which  had  been  previously  protected 
into  unlawful  or  improper  conduct  permanently  dis- 
qualifying the  participant  from  rank  and  file  employ- 
ment. As  the  Court  of  Appeals  for  the  Sixth  Circuit 
pointed  out  in  N.  L.  R.  B.  v.  Budd  Mfg.  Co.,  169  F. 
2d  571,  certiorari  denied,  335  U.  S.  908,  at  p.  577, 
"There  is  nothing  in  the  amended  Act  which  restricts 
freedom  of  speech  on  the  part  of  supervisory  em- 
ployees. Section  14  (a)  of  the  amended  Act  specifi- 
cally  reserves   to    them   the    right   to    join    a    labor 
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organization.  The  rights  guaranteed  by  the  First 
Amendment  [i.  e.  the  right  to  form  and  assist  labor 
organizations,  to  bargain  collectively  through  repre- 
sentatives of  their  own  choosing  and  to  engage  in 
concerted  activities  for  mutual  aid  or  protection]  are 
not  interfered  with.  The  amended  Act  merely 
changes  the  statutory  method  of  enforcing  those 
rights."  And  as  the  California  District  Court  of 
Appeals  stated  in  Safeway  Stores  v.  Clerks  Associa- 
tion, 28  LRRM  2583,  at  p.  2584 : 

It  is  clear  that  by  the  adoption  of  Section  14 
(a)  the  Congress  intended  to  exclude  super- 
visory employees  from  all  the  benefits  of  the 
Wagner  Act  as  modified  by  the  Taft-Hartley 
Act  and  from  the  like  benefits  of  any  state 
(/'local")  act  which  placed  any  compulsion  or 
restraint  upon  employers  in  collective  bargain- 
ing with  their  employees.  It  is  equally  clear 
that  the  Congress  by  this  enactment  did  not 
place  any  restriction  on  the  common  law  or 
nonstatutory  rights  of  supervisory  employees 
to  organize  for  the  purpose  of  bargaining  with 
their  employers  and  to  use  any  of  the  recog- 
nizedly  legal  methods  of  pressure  (striking, 
picketing,  etc.)  which  the  conmion  or  nonstatu- 
tory law  accorded  to  them  as  employees.  In- 
deed the  Congress  went  a  step  further  and 
made  explicit,  what  otherwise  would  only  have 
been  implicit,  by  expressly  enacting  in  section 
14  (a)  :  ''Nothing  herein  shall  prohibit  any 
individual  employed  as  a  supervisor  from  be- 
coming or  remaining  a  member  of  a  labor 
organization." 
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In  sum,  both  the  legislative  history  and  the  lan- 
guage of  the  Act  itself  establish  that  Congress  in  ex- 
cluding supervisors  from  the  coverage  of  the  Act 
intended  to  do  no  more  than  withdraw  from  them 
the  affirmative  protection  for  concerted  activities  pre- 
viously guaranteed  to  them,  and  absolve  from  liability 
imder  the  statute  employers  who  discharged  or  other- 
wise discriminated  against  supervisors  for  engaging 
in  such  activities.  Congress  did  not  intend  to  stigma- 
tize concerted  activity  by  supervisors  as  wrongful 
or  equate  it  with  unlawful  action. 

Accordingly,  under  the  amended  Act  Cody's  refusal 
to  ''scab"  and  perform  the  work  of  the  rank-and-file 
employees  who  were  engaged  in  an  economic  strike 
was  neither  unlawful  nor  akin  to  conduct  which  would 
constitute  cause  for  the  disqualification  of  any  em- 
ployee from  employment.  The  amended  Act  only 
withdrew  from  him,  as  a  supervisor,  the  affirmative 
protection  against  discrimination  for  that  conduct 
which  the  original  Act  had  given  him.  And  the  Com- 
pany was  privileged,  as  it  did,  to  terminate  his  em- 
ployment as  a  supervisor  on  that  account.  But,  as  is 
shown  below,  the  Company's  privilege  to  discriminate 
against  him  ceased  with  Cody's  return  to  the  status 
of  employee. 

4.  The  Company's  privilege  to  engage  in  discrimination  against  Cody  on 
the  basis  of  his  concerted  activity  as  a  supervisor  terminated  when  Cody 
resumed  the  status  of  an  "employee"  within  the  meaning  and  protection 
of  the  Act 

As  already  stated,  the  basic  purpose  prompting 
Congress  to  exclude  supervisors  as  a  class  from  the 
affirmative  protection  of  the  Act  was  to  insure  to 
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management  the   ''undivided   loyalty"   of   its  super- 
visory personnel.     And  to  protect  that  interest,  Con- 
gress,   as    the    Board    has    of    course    recognized, 
privileged  the  employer  to  take  disciplinary  action 
that  would  otherwise  be  discriminatory  and  imlawful 
if  the  individual  were  an  employee  against  super- 
visors who  engage  in  concerted  or  union  activities. 
But  in  the  light  of  the  legislative  purpose  and  the 
serious  consequences  that  would  flow  from  a  contrary 
interpretation,    it   would   seem    clear   that    Congress 
could  not  have   intended   to   strip   an   ex-supervisor 
permanently  of  the  protection  of  the  Act  for  prior 
concerted  activity  and  to  permit  an  employer  to  per- 
manently blacklist  an  ex-supervisory  employee.     The 
interest  of  the  employer  in  the  undivided  allegiance 
of  supervisory  employees  which  Congress  sought  to 
protect  is  fully  vindicated  and  served  once  the  em- 
ployer  has   removed   a   supervisor   who    engages   in 
concerted  activity  from  the  management  heirarchy. 
And  the  protection  of  that  interest  plainly  does  not 
require  that  ex-supervisory  employees,  who  have  re- 
sumed that  status  of  employees  within  the  meaning 
of  the  Act,  be  permanently  subject  to  reprisals,  as  a 
rank-and-file  employee,  for  prior  concerted  activity. 
Once  the  individual  resumes  the  status  of  employee  the 
employer's  interest  in  the  "undivided  loyalty"  of  his 
''front  line,"  in  the  sense  intended  by  Congress,  no 
longer  exists  with  respect  to  that  individual  and  no 
legitimate  purpose  is  served  in  thereafter  denying  to 
him  protection  for  his  previous   concerted   activity 
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and  permitting  the  employer  to  disqualify  Mm  from 
rank  and  file  employment  for  that  reason. 

Moreover,  the  interpretation  urged  by  the  Company 
would  license  not  only  it  but  other  employers  forever 
to  blacklist  or  subject  to  economic  reprisals  a  rank- 
and-file  employee,  like  Cody,  who  had,  during  his 
status  as  a  supervisory  employee,  engaged  in  con- 
certed activities.  Indeed,  the  Company  not  only  rec- 
ognizes this  implication  of  its  contention  but  insists 
that  this  is  precisely  what  Congress  intended  to 
accomplish. 

That  Congress  sought  to  inflict  no  such  penalties 
upon  ex-supervisory  employees  is,  we  think,  made 
manifest  by  its  contrasting  treatment  of  government 
employees  who  engaged  in  strikes  and  of  employees 
who  engaged  in  strikes  in  violation  of  Section  8  (d) 
of  the  Act.  With  respect  to  government  employees 
who  participated  in  a  strike,  Congress,  in  Section  305 
of  the  Labor  Management  Relations  Act,  1947  (supra, 
p.  22)  specifically  provided  for  the  forfeiture  of 
their  civil  service  status  and  in  effect  partially  black- 
listed them  from  future  government  employment  for 
three  years.  In  Section  8  (d)  of  the  Act  Congress 
specifically  provided  that  any  employee  who  engaged 
in  a  strike  called  without  compliance  with  the  ' 'wait- 
ing period"  therein  prescribed  ''shall  lose  his  status 
as  an  employee  of  the  employer  engaged  in  the  par- 
ticular labor  dispute  *  *  *  and  *  *  *  g^g]^ 
loss  of  status  shall  terminate  if  and  when  he  is  re- 
employed by  such  employer."  There,  Congress 
specifically  conferred  a  privilege  upon  the  employer 
to    permanently    blacklist    the    offending    employee. 
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Congi^ss  enacted  no  such  similar  provisions  with 
respect  to  supervisory  employees.  It  excluded  them 
as  supervisors  from  the  protection  of  the  Act. 
But,  significantly  it  omitted  any  provision  that  as 
*' employees"  they  should  also  be  subject  to  continuing 
reprisals  or  blacklisting  on  the  basis  of  their  pre- 
viously unprotected  concerted  activities  as  super- 
visors. In  the  absence  of  evidence  of  a  Congressional 
purpose  to  license  the  blacklisting  of  ex-supervisory 
employees,  with  respect  to  rank-and-file  employment, 
for  prior  participation  in  concerted  or  union  activi- 
ties, and  in  view  of  the  reasons  which  prompted  Con- 
gress to  exclude  supervisors  from  the  protection  of 
the  Act,  we  submit  it  was  reasonable  for  the  Board 
to  conclude,  as  it  did,  that  once  a  supervisory  em- 
ployee resumes  the  status  of  an  employee,  he  regains 
the  protection  of  the  Act  for  his  previous  concerted 
activity. 

An  analogy  will  serve  to  demonstrate  the  soundness 
of  the  Board's  conclusion.  Suppose,  for  example, 
that  an  employee  prior  to  the  passage  of  the  original 
Act  had  engaged  in  concerted  or  union  activities.  An 
employer  would  have  then  been  free  to  discharge  or 
otherwise  discriminate  against  that  employee  since 
the  latter's  activities  had  no  af&rmative  statutory 
protection.  Clearly,  however,  it  cannot  reasonably  be 
argued  that  after  the  passage  of  the  Act  the  employer 
could  have  blacklisted  the  employee  or  visited  eco- 
nomic reprisals  upon  him  on  the  basis  of  his  pre- 
viously unprotected  activity.  At  that  juncture,  the 
employee  gained  what  he  had  previously  lacked,  the 
protection  of  the  Act,  and  to  have  then  permitted  the 
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employer  to  penalize  him  for  his  previous  union, 
albeit  then  unprotected,  activities  would  have  been 
tantamount  to  sanctioning  his  permanent  blacklisting. 
Such  a  result  would  have  seriously  thwarted  the  Con- 
gressional purpose  in  protecting  employees  who  en- 
gaged in  concerted  activities  and  it  is  unthinkable  that 
Congress  denied  the  employee  in  that  situation  the 
protection  of  the  Act.  Cf.  Nevada  Consolidated 
Copper  Corp.,  26  N.  L.  R.  B.  1182,  1192,  1198-1200, 
enforced  316  U..  S.  105;  Phelps  Bodge  Corp.,  19 
NLRB  547,  565,  enforced  313  U.  S.  177. 

We  submit  it  is  equally  unreasonable  to  suppose 
that  Congress  meant  to  license  an  employer  to  dis- 
criminate against  an  ex-supervisor,  like  Cody,  on  the 
basis  of  his  concerted  activities  as  a  supervisor  once 
that  individual  has  resumed  the  status  of  an  employee 
and  thereby  regained  the  protection  of  the  Act.  The 
decision  of  the  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  John  Hancock  Life  Ins.  Co.  v. 
N.  L.  R.  B.,  supra,  is  precisely  in  point.  There  the 
employer  discharged  a  supervisory  employee  for 
having  testified  in  Board  proceedings  and  thereafter 
refused  him  rank  and  file  employment  for  the  same 
reason.  The  Board  found  that  as  an  applicant  for 
rank  and  file  employment  the  ex-supervisor  was  an 
employee  within  the  meaning  of  the  Act  and  that  the 
employer's  refusal  to  hire  him  violated  Section  8  (a) 
(4)  of  the  Act  which  enjoins  employers  from  discrim- 
inating against  employees  for  having  testified  in 
Board  proceedings.  The  employer,  like  the  Company 
here,  asserted  that  the  ex-supervisor  was  not  entitled 
to  the  protection  of  the  Act  because  he  was  a  super- 
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visor  when  lie  testified.  The  Circuit  Court  agreed 
with  the  Board  that  as  an  applicant  for  rank  and 
file  work,  the  individual  in  question  was  an  employee 
within  the  meaning  of  the  Act  and  that  as  an  employee 
he  regained  the  protection  of  the  Act  for  having 
testified  in  the  Board  proceeding.  The  Court  rejected 
the  Company's  contention,  saying  that  such  an  inter- 
pretation of  the  Act  would  not  only  ^'license  the 
vicious  practice  of  blacklisting"  but  also  constitute 
'^Si  perversion  of  the  legislative  intent." 

In  sum,  as  an  applicant  for  rank-and-file  employ- 
ment Cody  became  an  employee  within  the  meaning 
of  the  Act.  As  an  employee  he  regained  what  had 
previously  been  denied  to  him,  the  protection  of  the 
Act  for  his  prior  concerted  activities.  To  conclude 
otherwise  would  be  not  only  to  ignore  the  precise 
nature  of  the  limitations  imposed  by  Congress  on 
union  or  concerted  activities  by  supervisors  but  also 
to  sanction  his  permanent  blacklisting  from  employ- 
ment— a  result  that  Congress  did  not  intend. 

5.  The  Company's  other  contentions 

Apart  from  its  basic  contention  that  the  privilege 
which  the  Act  granted  it  to  discharge  Cody  from  his 
supervisory  post  for  his  refusal  to  perform  the  work 
of  the  strikers  also  includes  the  right  to  exclude  him 
permanently  for  that  reason  from  rank  and  file  em- 
ployment, the  Company  makes  the  following  addi- 
tional contentions. 

a.  The  Company  asserts  (Br.  39-48)  that  Cody's 
refusal  to  perform  the  work  of  the  strikers  was  not 
in  any  event  concerted  activity  for  mutual  aid  or 


30 

protection  within  the  meaning  of  the  Act  because 
Cody  acted  individually  and  sought  no  immediate 
benefit  for  himself  from  the  Company.  But  neither 
the  lack  of  agreement  between  Cody  and  the  strikers 
to  act  in  "concert"  with  each  other  nor  the  fact  that 
Cody  had  no  immediate  stake  in  the  outcome  of  the 
strike  removes  his  action  from  the  scope  of  concerted 
activity  for  mutual  aid  or  protection.  It  is  enough 
that  Cody  by  his  action  in  fact  lent  assistance  to  the 
striking  union.  And  it  is  enough  that  his  stake  in 
the  outcome  is  simply  that  by  his  action  he  in  effect 
assured  himself  "in  case  his  turn  ever  comes,  of  the 
support  of  the  [strikers]  whom  [he  was]  helping; 
and  the  solidarity  so  established  is  'mutual  aid'  in 
the  most  literal  sense  as  nobody  doubts."  Judge  L. 
Hand  in  Peter  Cailler  Kohler,  supra. 

In  this  connection,  the  Company  relies  upon 
N.  L.  R.  B.  V.  Illinois  Bell  Telephone  Co.,  189  F.  2d 
124  (C.  A.  7)  and  N.  L.  R.  B.  v.  International  Rice 
Milling  Co.,  341  U.  S.  665.  The  Rice  Milling  case  is 
clearly  inapplicable  here.  There  the  court  held  that 
a  imion  which  picketed  the  premises  of  an  emlpoyer 
with  whom  it  had  a  dispute  and  there])y  induced  an 
individual  employee  of  that  employer's  customer  not 
to  cross  the  picket  line  for  the  purpose  of  making 
deliveries  to  the  picketed  employer  had  not  induced 
employees  of  the  customer  to  engage  in  a  concerted 
refusal  to  perform  service  in  furtherance  of  a  sec- 
ondary boycott  within  the  meaning  of  Section  8  (b) 
(4)  (A)  of  the  Act.  That  section  provides  that  it 
shall  be  unlawful  for  a  union  to  induce  the  employees 
of  an  employer  to  engage  in  a  concerted  refusal  to 
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perform  service  where  an  object  thereof  is  to  force 
one  employer  to  cease  doing  business  with  another. 
The  court  concluded  that  Section  8  (b)  (4)  (A)  could 
apply,  if  at  all,  only  if  there  was  inducement  to  ''con- 
certed action  of  the  customers'  employees  to  force  the 
customer  to  boycott  the  mill"  (N.  L.  R.  B.  v.  Denver 
Building  Trades  Council,  341  U.  S.  675,  687-688.) 
[Italics  added.]  No  such  inducement  was  found  to 
exist  there.  Nothing  in  the  case  suggests  that  the 
employee  who  refused  to  cross  the  picket  line  was 
not  acting  in  concert,  or  making  common  cause,  with 
the  picketing  union  within  the  meaning  of  Section 
7  of  the  Act  or  that  if  that  employee  had  been  dis- 
charged for  that  reason  he  would  not  have  enjoyed 
the  full  protection  of  the  Act  for  concerted  activities. 
In  the  Illinois  Bell  case,  the  Seventh  Circuit  Court 
held  that  the  Wagner  Act,  even  though  it  protected 
supervisors  in  the  same  manner  as  rank-and-file  em- 
ployees, did  not  extend  its  protection  to  those  em- 
ployees in  a  situation  where  they,  at  a  time  when 
their  own  union  had  a  contract  with  their  employer 
and  was  in  the  process  of  negotiating  a  new  contract, 
refused  to  work  behind  picket  lines  maintained  by 
another  union.  The  Board  disagrees  with  that  de- 
cision and  has  petitioned  for  a  writ  of  certiorari.  In 
any  event,  it  is  not  controlling  here  because  that  case 
has  the  feature,  not  present  here,  that  the  supervisors ' 
refusal  to  work  behind  the  picket  line,  in  the  circum- 
stances there  present,  took  on  the  aspects  of  a  "wildcat 
strike"  which  has  been  held  not  to  enjoy  the  protec- 
tion of  the  Act.  See  N.  L.  R.  B.  v.  Draper  Corp., 
145  E.  2d  199  (C.  A.  4). 
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b.  The  Company  also  argues  that  (Br.  48-58)  the 
denial  of  rank  and  file  employment  to  Cody  cannot 
constitute  a  violation  of  Section  8  (a)  (1)  or  8  (a) 
(3)  since  it  cannot  be  said  that  its  action  discourages 
or  tends  to  discourage  union  or  concerted  activity 
by  Cody,  as  an  employee,  or  other  rank  and  file  em- 
ployees. Its  action,  the  argument  runs,  at  most  can 
only  signify  to  Cody  and  other  employees  that  the 
Company  will,  as  it  may  lawfully  do,  penalize  super- 
visors, not  rank  and  file  employees,  who  engage  in 
such  activities.  But  this  contention  overlooks  the  in- 
escapable impact  which  the  Company's  virtual  black- 
listing of  Cody  from  rank  and  file  employment  will 
have  not  only  on  Cody  but  also  on  his  fellow  rank 
and  file  workers.  If  the  Company  is  correct  in  its 
interpretation  of  the  Act,  Cody  faces,  as  we  have 
shown  above,  the  prospect  of  permanent  unemploy- 
ment. Such  a  penalty  is  not  likely  to  predispose  him 
to  look  forward  to  future  participation  in  union  or 
concerted  activity  even  as  a  rank  and  file  employee. 
On  the  contrary,  the  greater  likelihood  is  that  it  will 
predispose  him  to  give  assurances  to  a  prospective 
employer,  in  order  to  escape  permanent  blacklisting 
from  employment  and  obtain  work,  to  abstain  from 
all  such  activities  in  the  future.  And  in  his  plight 
his  fellow  employees,  without  regard  to  such  niceties 
as  that  the  Company's  object  lesson  is  intended  to  be 
confined  to  supervisors  and  ex-supervisory  employees 
read  a  compelling  object  lesson  as  to  the  advisability 
of  their  own  future  participation  in  such  activities. 
Thus,  the  Company's  reprisal  against  Cody  in  deny- 
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ing  him  rank  and  file  employment  tends  in  a  very 
real  sense  to  restrain  and  discourage  both  Cody  and 
his  fellow  employees  from  future  participation  in 
Tmion  or  concerted  activities.^' 

The  circumstance  that  the  Company's  action  may 
not  have  been  prompted  by  a  conscious  anti-union 
purpose  does  not  remove  it  from  the  proscription  of 
the  Act.  If,  as  here,  the  employer's  discriminatory 
action  is  based  on  protected  union  or  concerted  ac- 
tivity, it  is  immaterial  that  he  may  not  have  been 
motivated  by  a  purpose  to  injure  the  union.  For  as 
the  Board  and  the  courts  have  pointed  out  economic 
reprisals  against  employees  based  in  fact  upon  their 


^^  In  support  of  its  contention  in  tliis  respect,  the  Company, 
as  did  a  minority  of  the  Board,  relies  upon  the  Board's  decision 
in  Panaderm  Sucesion  Alonso,  87  NLKB  877.  There,  the  Board 
found  that  the  employer  did  not  violate  the  Act  in  discharging 
one  Gutierrez  who  had  protested  the  employer's  dismissal  of  an 
agricultural  employee.  The  Board  concluded  that  since  agricul- 
tural employees  are  not  covered  by  the  Act,  Gutierrez  had  not  en- 
gaged in  concerted  activities  protected  by  the  Act  and  that  the 
circumstance  that  his  dismissal  may  have  had  the  incidental  effect 
of  discouraging  employees  within  the  meaning  of  the  Act  from 
exercising  their  statutory  rights  did  not  cause  the  employer's  es- 
sentially privileged  conduct  to  assume  the  character  of  an  unfair 
labor  practice.  As  the  Board  pointed  out  in  the  instant  case, 
in  the  Panaderia  case,  the  discharge  was  one  which  was  clearly 
aimed  at  the  activities  of  agricultural  employees  and  of  the  single 
nonagricultural  employee  who  joined  with  them.  But  here,  the 
Company's  refusal  to  employ  Cody  for  a  rank  and  file  job,  as 
distinguished  from  its  discharge  of  Cody  from  his  supervisory 
post,  was  directed  against  Cody  as  an  employee  for  activities  for 
which  in  that  capacity  he  had  regained  the  protection  of  the  Act. 
In  these  circumstances  the  discouraging  effect  which  the  Com- 
pany's denial  of  employment  had  upon  the  union  activities  of 
Cody  and  other  employees  within  the  protection  of  the  Act,  cannot 
be  regarded  as  incidental  to  "essentially  privileged  conduct." 
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union  or  concerted  activities  necessarily  tend,  without 
regard  to  the  ''state  of  the  employer's  mind"  (Ameri- 
can Shiifflehoard  Co.  v.  N.  L.  R.  B.,  28  LRRM  2489 
(C.  A.  3),  to  discourage  such  activities.  Cf.  Republic 
Aviation  Corp.  v.  A^  L.  R.  B.,  324  U.  S.  793.  Home 
Bene-jicial  Life  Ins.  Co.  v.  N.  L.  R.  B.,  159  F.  2d  280, 
285  (C.  A.  4),  certiorari  denied,  332  U.  S.  758; 
N.  L.  R.  B.  V.  Hudson  Motor  Co.,  128  F.  2d  528,  533 
(C.  A.  6). 

c.  The  Company  also  asserts  (Br.  59-76)  that  the 
Board's  decision  and  its  order  requiring  it  to  offer 
Cody  rank  and  file  employment  are  in  conflict  with 
Section  10  (c)  of  the  Act  which  provides  that  "no 
order  of  the  Board  shall  require  the  reinstatement 
of  any  individual  who  has  been  suspended  or  dis- 
charged, or  the  pajTnent  to  him  of  any  back  pay,  if 
such  individual  was  suspended  or  discharged  for 
cause."  Since,  the  Company  asserts,  Cody  was  dis- 
charged from  his  supervisory  post  "for  cause"  i.  e. 
a  reason  that  was  not  illegal,  Section  10  (c)  precludes 
the  interx^retation  placed  upon  the  Act  by  the  Board 
here  and  also  its  order  requiring  the  Company  to  offer 
Cody  rank  and  file  employment  and  make  him  whole 
for  loss  of  pay  caused  by  the  discrimination  against 
him.  But  the  prohibition  in  Section  10  (c)  against 
reinstating  employees  who  have  been  discharged  for 
cause  is  apj^licable  only  where  the  discharge  is  an 
issue  in  the  case.  It  has  no  application  to  a  situation 
like  the  instant  one  where  the  employee  may  have  been 
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previously  discharged  for  cause  but  that  discharge  is 
not  the  issue  in  the  case.  The  issue  here  is  whether 
the  Company  denied  Cody's  application  for  rank-and- 
file  employment  for  cause.  As  we  have  sought  to  show, 
Cody  was  denied  employment  for  concerted  activities 
for  which,  as  an  employee,  he  was  protected  under 
the  Act.  Having  found  that  employment  was  denied 
him  for  unlawful  discriminatory  reasons,  the  Board 
could,  as  it  did,  require  the  Company  to  undo  that 
wrong.  John  Hancock  Life  Ins.  Co.  v.  N.  L.  R.  B., 
supra;  N.  L.  R.  B.  v.  Dixie  Shirt  Co.,  176  F.  2d  969, 
974  (C.  A.  4)  and  cases  cited  there;  N.  L.  R.  B.  v. 
Fulton  Bag  ami  Cotton  Mills,  175  F.  2d  675,  677 
(C.  A.  5)  ;  Victor  Mfg.  &  Gasket  Co.  v.  N.  L.  R.  B., 
174  F.  2d  867,  868  (C.  A.  7) .'' 


^^  The  Board  has  held  that  where  an  employer  has  in  effect  a 
nondiscriminatory  rule  against  "down  grading''  he  may  lawfully 
refuse  rank  and  file  employment  to  a  former  supervisor  previ- 
ously discharo-ed  for  continuing  union  membership.  Lily-Tulip 
Corp.,  88  NLRB  892,  893.  Here,  as  the  Board  found  (R.  49) ,  there 
is  no  evidence  that  the  Company  had  adopted  such  a  rule  so  as 
to  bring  into  operation  the  Board's  ruling  in  the  Lily -Tulip  case. 
On  the  contrary,  in  the  Company's  1947  and  1948  contracts  with 
the  Oil  Workers,  there  is  a  provision  for  the  "down  grading"  of 
supervisory  employees  who  were  found  to  be  incapable  of  per- 
forming the  work  to  which  they  had  been  promoted  (R.  124,  125). 
And  Cody  was  not  denied  rank  and  file  employment  on  the  basis 
of  any  such  rule. 
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CONCLUSION 

For  the  reasons  stated  it  is  respectfully  submitted 
that  the  petition  to  set  aside  the  Board's  order  be 
denied,  and  that  a  decree  should  issue  enforcing  the 
order  in  full. 

George  J.  Bott, 

General  Counsel, 

David  P.  Findling, 
Associate  General  Counsel, 

A.  Norman  Somers, 
Assistant   General  Counsel, 

DoMiNiCK  L.  Manoli, 
Morris  A.  Solomon, 

Attorneys, 
National  Labor  Relations  Board, 

October  1951. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  29  U.  S.  C, 
Supp.  IV,  Sees.  151,  et  seq.)  are  as  follows: 

Sec.  2.  When  used  in  this  Act — 


(3)  The  term  ''employee"  shall  include  any 
employee,  and  shall  not  be  limited  to  the  em- 
ployees of  a  particular  employer,  unless  the 
Act  explicitly  states  otherwise,  and  shall  in- 
clude any  individual  whose  work  has  ceased  as 
a  consequence  of,  or  in  connection  with,  any 
current  labor  dispute  or  because  of  any  unfair 
labor  practice,  and  who  has  not  obtained  any 
other  regular  and  su])stantially  equivalent  em- 
ployment, but  shall  not  include  any  individual 
employee  as  an  agricultural  laborer,  or  in  the 
domestic  service  of  any  family  or  person  at 
his  home,  or  any  individual  employed  by  his 
parent  or  spouse,  or  any  individual  having  the 
status  of  an  independent  contractor,  or  any 
individual  employed  as  a  supervisor,  or  any 
individual  employed  by  an  employer  subject 
to  the  Railroad  Labor  Act,  as  amended  from 
time  to  time,  or  by  any  other  person  who  is 
not  an  employer  as  herein  defined. 

***** 

(11)  The  term  "supervisor"  means  any 
individual  having  authority,  in  the  interest  of 
the  employer,  to  hire,  transfer,  suspend,  lay 
off,  recall,  promote,  discharge,  assign,  reward, 
or  discipline  other  employees,  or  responsibly 
to  direct  them,  or  to  adjust  their  grievances, 
or  effectively  to  recommend  such  action,  if  in 

(37) 
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connection  with  the  foregoing  the  exercise  of 
such  authority  is  not  of  a  merely  routine  or 
clerical  nature,  but  requires  the  use  of  inde- 
pendent judgment. 


RIGHTS  OF  EMPLOYEES 

Sec.  7.  Emj)loyees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  or- 
ganizations, to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the 
purpose  of  collective  bargaining  or  other 
mutual  aid  or  protection,  and  shall  also  have 
the  right  to  refrain  from  any  or  all  of  such 
activities  except  to  the  extent  that  such  right 
may  be  affected  by  an  agreement  requiring 
membership  in  a  labor  organization  as  a  con- 
dition of  employment  as  authorized  in  Section 
8  (a)    (3). 

UNFAIR  LABOR  PRACTICES 

Sec.  8.  (a)  it  shall  be  an  unfair  labor  prac- 
tice for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 

in  Section  7; 

***** 

•    (3)  by  discrimination  in  regard  to  hire  or 

tenure  of  employment  or  any  term  or  condition 

of    employment    to    encourage    or    discourage 

membership  in  any  labor  organization     *     *     *. 

***** 

PREVENTION    01^    UNFAIR    LABOR    PRACTICES 

Sec.  10.  (a)  The  Board  is  empowered,  as 
hereinafter  provided,  to  prevent  any  person 
from  engaging  in  any  unfair  labor  practice 
(listed  in  Section  8)  affecting  commerce.  This 
power  shall  not  be  affected  by  any  other  means 
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of  adjustment  or  prevention  that  has  been  or 

may    be    established    by    agreement,    law,    or 

otherwise     *     *     *. 

***** 

(b)  AVhenever  it  is  charged  that  any  person 
has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  ])ractice,  the  Board,  or  any  agent 
or  agency  designated  by  the  Board  for  such 
purposes,  shall  have  powder  to  issue  and  cause 
to  be  served  upon  such  person  a  complaint 
stating  the  charges  in  that  respect     *     *     *. 

(c)  *  *  *  If  upon  the  preponderance  of 
the  testimony  taken  the  Board  shall  be  of  the 
opinion  that  any  person  named  in  the  complaint 
has  engaged  in  or  is  engaging  in  any  such  un- 
fair labor  practice,  then  the  Board  shall  state 
its  findings  of  fact  and  shall  issue  and  cause 
to  be  served  on  such  person  an  order  requiring 
such  person  to  cease  and  desist  from  such  un- 
fair labor  practice,  and  to  take  such  affirmative 
action  including  reinstatement  of  employees 
with  or  without  back  pay,  as  Vxdll  effectuate  the 
policies  of  this  Act  *  *  *  ;n'o  order  of  the 
Board  shall  require  the  reinstatement  of  any 
individual  as  an  employee  who  has  been  sus- 
pended or  discharged,  or  the  payment  to  him 
of  any  back  pay,  if  such  individual  was  sus- 
pended or  discharged  for  cause.     *     *     *. 

***** 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  *  *  *  within  any  circuit  *  *  * 
wherein  the  unfair  labor  practice  in  question 
occurred  or  wherein  such  person  resides  or 
transacts  business,  for  the  enforcement  of  such 
order  and  for  appropriate  temporary  relief  or 
restraining  order,  and  shall  certify  and  file  in 
the  court  a  transcript  of  the  entire  record 
in  the  proceeding,  including  the  pleadings  and 
testimony  upon  which  such  order  was  entered 
and  the  findings  and  order  of  the  Board.  Upon 
such  filing,  the  court  shall  cause  notice  thereof 
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to  be  served  upon,  such  person,  and  thereupon 
shall  have  jurisdiction  of  the  proceeding  and 
of  the  question  determined  therein,  and  shall 
have  power  to  grant  such  temporary  relief  or 
restraining  order  as  it  deems  just  and  proper, 
and  to  make  and  enter  upon  the  pleadings, 
testimony  and  proceedings  set  forth  in  such 
transcript  a  decree  enforcing,  modifying,  and 
enforcing  as  so  modified,  or  setting  aside  in 
whole  or  in  part  the  order  of  the  Board.  No 
objection  that  has  not  been  urged  before  the 
Board,  its  member,  agent  or  agency,  shall  be 
considered  by  the  court,  unless  the  failure  or 
neglect  to  urge  such  objection  shall  be  excused 
because  of  extraordinary  circumstances.  The 
findings  of  the  Board  with  respect  to  ques- 
tions of  fact  if  supported  by  substantial 
evidence  on  the  record  as  a  whole  shall  be 
conclusive.     *     *     * 

(f)  Any  pei'son  aggrieved  by  a  final  order  of 
the  Board  granting  or  denying  in  whole  or  in 
part  the  relief  sought  may  obtain  a  review  of 
such  order  in  any  circuit  court  of  appeals  of 
the  United  States  in  the  circuit  wherein  the 
unfair  labor  practice  in  question  was  alleged 
to  have  been  engaged  in  or  wherein  such  person 
resides  or  transacts  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia,  by  filing  in  such  court  a  written 
petition  praying  that  the  order  of  the  Board 
be  modified  or  set  aside.  A  copy  of  such  peti- 
tion shall  be  forthwith  served  upon  the  Board, 
and  thereupon  the  aggrieved  party  shall  file 
in  the  court  a  transcript  of  the  entire  record  in 
the  proceeding,  certified  by  the  Board,  in- 
cluding the  pleading  and  testimony  upon  which 
the  order  complained  of  was  entered,  and  the 
findings  and  order  of  the  Board.  Upon  such 
filing,  the  court  shall  proceed  in  the  same  man- 
ner as  in  the  case  of  an  application  by  the 
Board  under  subsection  (e),  and  shall  have  the 
same   exclusive    jurisdiction    to    grant    to    the 
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Board  such  temporary  relief  or  restraining 
order  as  it  deems  just  and  proper,  and  in  like 
manner  to  make  and  enter  a  decree  enforcing, 
modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of 
the  Board;  the  findings  of  the  Board  with 
respect  to  questions  of  fact  if  supi)orted  by 
substantial  evidence  on  the  record  considered 
as  a  whole  shall  in  like  manner  be  conclusive. 


LIMITATIONS 

***** 

Sec.  14.  (a)  Nothing  herein  shall  prohibit 
any  individual  employed  as  a  supervisor  from 
becoming  or  remaining  a  member  of  a  labor 
organization,  but  no  employer  subject  to  this 
Act  shall  be  compelled  to  deem  individuals  de- 
fined herein  as  supervisors  as  employees  for 
the  purpose  of  any  law,  either  national  or  local, 
relating  to  collective  bargaining. 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  10585-C 

ANN  SHERIDAN, 

Plaintiff, 
vs. 

RKO  RADIO  PICTURES,  INC.,  a  Delaware  Cor- 
poration, 

Defendant. 

AMENDED  COMPLAINT  FOR  DAMAGES 
FOR  BREACH  OF  CONTRACT 

For  a  First  Cause  of  Action,  Plaintiff  Complains 
and  Alleges : 

I. 
Plaintiff  is  a  resident  and  a  citizen  of  the  State 
of  California. 

II. 
At  all  times  herein  mentioned,  defendant  RKO 
Radio  Pictures,  Inc.,  hereinafter  referred  to  as 
^'RKO,"  or  as  "defendant"  was,  and  now  is,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Delaware  and 
duly  licensed  to  do  business,  and  doing  business,  in 
the  State  of  California,  with  its  principal  place  of 
business  in  said  state  in  Los  Angeles,  California.  [2*] 

III. 

The  amount  in  controversy,  exclusive  of  interest 
and  costs,  is  in  excess  of  $3,000.00. 

*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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IV. 

On  or  about  April  29,  1949,  plaintiff  and  defend- 
ant EKO  executed  a  contract  in  writing,  hereinafter 
sometimes  referred  to  as  the  "contract,"  under  and 
by  virtue  of  the  terms  of  which  defendant  employed 
plaintiff,  and  plaintiff  agreed  to  render  her  services 
as  an  actress  to  portray  the  leading  female  role 
in  the  photoplay  entitled  "Carriage  Entrance"  to 
be  produced  by  RKO.  Defendant  RKO  agreed  to 
pay  plaintiff  for  plaintiff's  services  during  the  first 
16  weeks  of  the  term  of  said  employment,  or  such 
lesser  period  as  might  constitute  the  term  thereof, 
and  for  all  rights  granted  and/or  agreed  to  ])e 
granted  by  plaintiff  to  defendant  under  said  con- 
tract, the  sum  of  $150,000,  plus  a  sum  equal  to  10% 
of  the  net  profits  derived  by  producer  (defendant 
RKO)  and  its  successors  and  assigns  from  the  dis- 
tribution of  said  motion  picture  "Carriage  En- 
trance" accruing  during  the  period  of  10  years 
from  and  after  the  first  general  release  of  said  mo- 
tion picture  "Carirage  Entrance"  in  the  United 
States. 

V. 

The  term  of  artist's  (plaintiff)  employment  under 
the  contract  was  to  commence  on  such  date  as  RKO 
might  specify  in  writing,  which  date,  however, 
would  not  be  earlier  than  June  1,  1949,  nor  later 
than  July  6,  1949.  Said  term  was  to  continue  after 
the  starting  date  thereof  until  plaintiff  had  com- 
pleted all  of  her  services  in  connection  with  prin- 
cipal photography  of  said  photoplay  "Carriage 
Entrance." 
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VI. 

Said  contract  provided  in  paragraph  1  thereof 
that  plaintiff  might  not  be  required  to  render  serv- 
ices unless  and  [3]  until  plaintiff  had  approved  each 
and  all  of  the  following: 

(a)  Final  shooting  script  of  the  screenplay  for 
' '  Carriage  Entrance. ' ' 

(b)  The  director  who  would  direct  "Carriage 
Entrance. ' ' 

(c)  The  actor  who  would  portray  the  leading 
male  role  in  "Carriage  Entrance." 

On  April  29,  1949,  plaintiff  did  approve  the  actor 
who  would  portray  the  leading  male  role  in  "Car- 
riage Entrance ' ' ;  and  the  director  who  would  direct 
"Carriage  Entrance";  and  the  final  shooting  script 
for  the  screenplay  for  "Carriage  Entrance,"  which 
approval  was  delivered  by  plaintiff  to  defendant 
RKO  in  writing  dated  April  29,  1949. 

VII. 

Subsequent  to  April  29,  1949,  defendant  RKO 
caused  the  screenplay  for  "Carriage  Entrance" 
w^hich  had  been  approved  by  plaintiff  and  by  the 
actor  named  in  the  approval  of  plaintiff  dated 
April  29,  1949,  to  be  rewritten  and  revised.  The 
rewritten  and  revised  script  for  "Carriage  En- 
trance" was  subsequently  submitted  to  the  actor 
who  had  been  approved  by  plaintiff  on  April  29, 
1949,  and  said  actor,  plaintiff  is  informed  and  be- 
lieves, refused  to  approve  the  changes  made  in  the 
part  to  be  portrayed  by  said  actor  and,  therefore, 
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refused  to  proceed  with  his  portrayal  of  the  leading 
male  role  in  "Carriage  Entrance." 

VIII. 

Thereafter  and  from  time  to  time  up  to  and  in- 
cluding August  16,  1949,  plaintiff  informed  defend- 
ant RKO  that  plaintiff  would  and  did  approve  of 
actors  to  portray  the  leading  male  role  in  said 
photoplay  ''Carriage  Entrance."  Among  the  actors 
named  by  plaintiff  as  actors  of  whom  the  plaintiff 
approved  were  the  following:  Franchot  Tone,  John 
Lund,  Charles  Boyer,  Richard  Conte  and  Robert 
Mitchum.  Plaintiff  is  informed  and  believes,  and 
on  such  information  and  belief  alleges  the  fact  [4] 
to  be,  that  one  or  more  of  said  actors  was  available 
and  could  have  been  obtained  by  defendant  RKO 
to  portray  the  leading  male  role  in  said  photoplay, 
''Carriage  Entrance." 

IX. 

At  all  times  after  April  29,  1949,  plaintiff  kept 
herself  in  readiness  to  perform  her  obligations  in 
accordance  with  the  terms  of  the  contract  with 
defendant,  RKO,  and  ever  since  commencement  of 
the  term  of  said  contract  on  July  6,  1949,  plaintiff 
has  been  ready,  able  and  willing  to  perform  all 
of  the  terms  of  the  contract  to  be  performed  by 
her,  and  plaintiff  has  fully  performed  all  of  the 
obligations  of  plaintiff  under  the  contract  up  to 
and  including  August  17,  1949,  the  day  on  which 
defendant  RKO  purported  to  terminate  the  con- 
tract with  plaintiff.  -  Specificalh^  and  without 
limiting  the  generality  of  the  foregoing,  plaintiff 
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reported  to  the  studio  of  defendant  RKO  and  else- 
where as  and  when  directed  by  defendant  RKO 
to  take  part  in  conferences  with  the  officers,  execu- 
tives and  employees  of  defendant  RKO  in  connection 
with  said  photoplay  "Carriage  Entrance";  at  the 
direction  and  request  of  defendant  RKO,  plaintiff 
appeared,  assisted  in  and  took  part  in  preparation 
of  wardrobe  for  plaintiff,  in  the  fitting  of  said 
wardrobe  and  in  discussions  concerning  make-up 
and  hairdress  for  plaintiff. 

X. 

On  August  15,  1949,  and  again  on  August  16, 
1949,  plaintiff  met  with  the  officers  and  executives 
of  defendant  RKO  for  the  purpose  of  discussing 
the  selection  of  an  actor  to  portray  the  leading  male 
role  in  the  photoplay  ''Carriage  Entrance." 

At  said  meetings  plaintiff  informed  defendant 
RKO  that  after  the  revision  of  the  script  by  de- 
fendant RKO  which  had  resulted  in  the  refusal  of 
Robert  Young  to  portray  the  leading  male  role, 
defendant  RKO  had  submitted  Franchot  Tone  as 
an  actor  to  portray  said  leading  male  role  in  the 
photoplay  [5]  "Carriage  Entrance";  that  plaintiff 
had  approved  Franchot  Tone  as  the  actor  to  portray 
said  leading  male  role;  that  plaintiff  had  been  in- 
formed that  Franchot  Tone  had  agreed  to  portray 
said  leading  male  role  in  said  photoplay  "Carriage 
Entrance"  but  that  defendant  RKO  had  thereafter 
refused  to  utilize  the  services  of  Franchot  Tone 
in  said  photoplay  "Carriage  Entrance."  Plaintiff 
further   informed   defendant   RKO    that    plaintiff 
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would  approve  Robert  Mitchum  to  portray  the  lead- 
ing male  role  in  said  photoplay  "Carriage  En- 
trance"; that  said  Robert  Mitchum  was  an  actor 
in  the  employ  of  defendant  RKO  who  would  be 
available  for  the  rendition  of  his  services  in  the 
photoplay  ''Carriage  Entrance"  and  plaintiff  there- 
upon requested  that  defendant  RKO  assign  the  said 
Robert  Mitchum  to  portray  the  leading  male  role 
in  the  photoplay  "Carriage  Entrance."  Defendant 
RKO  refused  to  grant  the  request  of  plaintiff  and 
refused  to  assign  Robert  Mitchum  to  portray  said 
leading  male  role. 

XI. 
At  all  times  herein  mentioned  up  to  and  including 
the  meetings  held  on  August  15,  1949,  and  August 
16,  1949,  plaintiff,  in  good  faith,  stated  to  defendant 
RKO  that  plaintiff  would  cooperate  and  plaintiff 
did  cooperate  with  defendant  RKO  in  seeking  a 
suitable  actor  to  portray  the  leading  male  role  in 
the  photoplay  "Carriage  Entrance." 

xn. 

On  August  17,  1949,  arbitrarily  and  unilaterally 
and  without  further  discussion  with  plaintiff,  de- 
fendant RKO  terminated  the  contract  and  notified 
IDlaintiff  that  defendant  RKO  would  not  utilize  the 
services  of  plaintiff  in  said  photoplay  "Carriage 
Entrance"  and  would  not  pay  plaintiff  any  com- 
pensation whatsoever  in  connection  with  said  photo- 
play. Plaintiff  alleges  that  the  aforesaid  act  of 
defendant  RKO  in  terminating  the  contract  w^as 
wrongful,   without   cause,    was   taken   in   bad    [6] 
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faith,  was  abritrary  and  unreasonable  and  consti- 
tutes a  breach  of  contract  by  defendant  RKO.  By 
reason  of  the  wrongful  acts  and  conduct  of  de- 
fendant RKO  and  by  reason  of  the  breach  of  the 
contract  by  defendant  RKO,  plaintiff  has  been  and 
is  damaged  in  the  sum  of  $350,000.00. 

For  an  Alternative,  Separate  and  Second  Cause  of 
Action,  but  Only  in  the  Event  Plaintiff  Does 
Not  Recover  on  Her  First  Cause  of  Action, 
Plaintiff  Complains  and  Alleges: 

I. 

Plaintiff  is  a  resident  and  a  citizen  of  the  State 
of  California. 

II. 

At  all  times  herein  mentioned,  defendant  RKO 
Radio  Pictures,  Inc.,  hereinafter  referred  to  as 
''RKO"  or  as  "defendant,"  was,  and  now  is,  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Delaware,  duly 
licensed  to  do  business,  and  doing  business,  in  the 
State  of  California,  with  its  principal  place  of 
business  in  said  state  in  Los  Angeles,  California. 

III. 

The  amount  in  controversy,  exclusive  of  interest 
and  costs,  is  in  excess  of  $3,000.00. 

IV. 

During  the  period  of  time  commencing  some  time 
prior  to  April  29,  1949,  to  and  including  August 
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16,  1949,  defendant  RKO  stated,  represented  and 
promised  to  plaintiff  as  follows : 

1.  That  defendant  RKO  would  produce  a  motion 
picture  photoplay  entitled  "Carriage  Entrance." 

2.  That  defendant  RKO  was  employing  and  did 
thereby  employ  plaintiff  to  render  her  services  as 
an  actress  to  portray  the  leading  female  role  in 
said  motion  picture  photoplay  [7]  and  would  pay 
to  plaintiff  for  her  services,  during  the  first  16 
weeks  of  said  employment,  or  such  lesser  period 
as  might  constitute  the  term  of  employment,  and 
for  all  rights  granted  and/or  to  be  granted  by 
plaintiff  to  defendant  in  connection  with  the  pro- 
duction of  said  photoplay,  the  sum  of  $150,000,  plus 
a  simi  equal  to  10%  of  the  net  profits  derived  by 
defendant  RKO  and  its  successors  and  assigns  from 
the  distribution  of  said  motion  picture  photoplay 
accruing  during  a  period  of  10  years  from  and  after 
the  first  general  release  of  said  motion  picture 
photoplay  in  the  United  States. 

3.  That  the  term  of  plaintiff's  employment  in 
connection  with  the  production  of  said  motion  pic- 
ture photoplay  "Carriage  Entrance"  would  com- 
mence on  the  date  to  be  specified  by  defendant  RKO 
in  writing,  which  date,  however,  would  not  be 
earlier  than  June  1,  1949,  or  later  than  July  6,  1949 ; 
said  term  was  to  continue  after  the  starting  date 
thereof  until  plaintiff  had  completed  all  of  her 
services  in  connection  with  principal  photography 
of  said  motion  picture. 
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4.  That  plaintiff  would  not  be  required  to  render 
her  services  unless  and  until  plaintiff  had  approved 
each  and  all  of  the  following: 

(a)  Final  shooting  script  of  the  screenplay 
' '  Carriage  Entrance. ' ' 

(b)  The  director  who  would  direct  "Car- 
riage Entrance." 

(c)  The  actor  who  would  portray  the  lead- 
ing male  role  in  "Carriage  Entrance." 

V. 

On  April  29,  1949,  plaintiff  did  approve  the  actor 
who  would  portray  the  leading  male  role  in  "Car- 
riage Entrance";  and  the  director  who  would  direct 
"Carriage  Entrance";  and  the  final  shooting  script 
and  screen  play  for  "Carriage  [8]  Entrance," 
which  approval  was  delivered  by  plaintiff  to  de- 
fendant RKO  in  writing  dated  April  29,  1949.  Said 
actor  so  approved  b}-  plaintiff,  agreed  to  render 
his  services  as  an  actor  to  portray  the  leading  male 
role  in  said  motion  picture  photoplaj^ 

VI. 

Subsequent  to  April  29,  1949,  defendant  RKO 
caused  the  screenplay  for  "Carriage  Entrance" 
which  had  been  approved  b}^  plaintiff  and  by  the 
actor  named  in  the  approval  of  plaintiff  dated  April 
29,  1949,  to  be  rewritten  and  revised.  The  rewritten 
and  revised  script  for  "Carriage  Entrance"  was 
subsequently  submitted  to  said  actor  who  had  been 
approved  by  plaintiff  on  April  29,  1949,  and  said 
actor,  plaintiff  is  informed  and  believes,  refused  to 
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approve  the  changes  made  in  the  part  to  be  por- 
trayed by  said  actor  and,  therefore,  refused  to 
proceed  with  his  portrayal  of  the  leading  male  role 
in  "Carriage  Entrance." 

VII. 

Thereafter  and  from  time  to  time  up  to  and  in- 
cluding August  16,  1949,  plaintiff  informed  defend- 
ant EKO  that  plaintiff  would  and  did  approve  of 
actors  to  portray  the  leading  male  role  in  ' '  Carriage 
Entrance."  Among  the  actors  named  by  plaintiff  as 
actors  of  whom  plaintiff  approved  were  the  follow- 
ing: Franchot  Tone,  John  Lund,  Charles  Boyer, 
Richard  Conte  and  Robert  Mitchum.  Plaintiff  is 
informed  and  believes,  and  on  such  information 
and  belief  alleges  the  fact  to  be,  that  one  or  more 
of  said  actors  was  available  and  could  have  been 
obtained  by  defendant  RKO  to  portray  the  leading 
male  role  in  said  motion  picture  photoplay.  At  all 
times  herein  mentioned,  plaintiff,  in  good  faith, 
stated  to  defendant  RKO  that  plaintiff  would  co- 
operate, and  plaintiff  did  cooperate,  with  defendant 
RKO  in  seeking  a  suitable  actor  to  portray  the 
leading  [9]  male  role  in  the  motion  picture  photo- 
play "Carriage  Entrance." 

VIII. 

On  August  17,  1949,  arbitrarily  and  unilaterally 
and  without  further  discussion  with  plaintiff,  de- 
fendant RKO  notified  plaintiff  that  defendant  RKO 
would  not  utilize  the  services  of  plaintiff  in  said 
motion  picture  photoplay  ' '  Carriage  Entrance ' '  and 
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would  not  pay  plaintiff  any  compensation  whatso- 
ever in  connection  with  said  motion  picture  photo- 
play. 

IX. 
Relying  upon  the  hereinabove  alleged  statements, 
representations  and  promises  of  defendant  RKO,  at 
all  times  during  said  period  commencing  some  time 
prior  to  April  29,  1949,  up  to  and  including  August 
16,  1949,  plaintiff  kept  herself  in  readiness  to  ren- 
der her  services,  and  rendered  services,  as  an 
actress  for  defendant  RKO  in  connection  with  the 
production  of  the  motion  picture  photoplay  "Car- 
riage Entrance,"  and  plaintiff  has  been  ready,  will- 
ing and  able  to  render  her  services  as  aforesaid  in 
connection  with  the  production  of  said  motion  pic- 
ture photoplay  and  otherwise  do  everything  neces- 
sary to  be  done  by  her,  and  has  done  everything 
necessary  to  be  done  by  her,  in  connection  with  the 
production  of  said  motion  picture  photoplay,  except 
as  prevented  by  defendant  RKO.  Specifically  and 
without  limiting  the  generality  of  the  foregoing, 
plaintiff  reported  to  the  studio  of  defendant  RKO 
and  elsewhere  as  and  when  directed  by  defendant 
RKO  to  take  part  in  conferences  with  the  offices, 
executives  and  employees  of  defendant  RKO  in 
connection  with  said  motion  picture  photoplay 
"Carriage  Entrance";  and  at  the  direction  and  re- 
quest of  defendant  RKO,  plaintiff  appeared,  as- 
sisted in,  and  took  part  in  preparation  of  wardrobe 
for  plaintiff,  in  the  fitting  of  said  wardrobe,  and 
in  discussions  concerning  make-up  and  [10]  hair- 
dress  for  plaintiff,  all  of  which  things  plaintiff 
would  not  have  done,  if  plaintiff  had  not  relied 
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upon  the  hereinabove  alleged  statements,  repre- 
sentations and  promises  of  defendant  RKO  and  if 
defendant  RKO  had  not  made  said  statements,  rep- 
resentations and  promises. 

X. 

Relying  upon  the  hereinabove  alleged  statements, 
representations  and  promises  of  defendant  RKO, 
plaintiff  refrained  from  entering  into  contracts  for 
the  rendition  of  her  services  as  an  actress  in  motion 
pictures  during  the  period  of  time  commencing 
April  29,  1949,  and  expiring  16  weeks  from  July  6, 
1949,  although  plaintiff  would  have,  and  could  have, 
entered  into  contracts  to  render  her  services  as  an 
actress  in  a  motion  picture  during  said  period  of 
time,  for  which  plaintiff  would  have,  and  could 
have,  received  compensation  in  the  amount  at  least 
equal  to  the  amount  defendant  RKO  promised  to 
pay  plaintiff  for  the  services  of  plaintiff  in  the 
motion  picture  photoplay  "Carriage  Entrance." 

XI. 

At  all  times  herein  mentioned,  up  to  and  includ- 
ing August  16,  1949,  defendant  RKO  by  its  con- 
duct and  by  its  hereinabove  alleged  statements, 
promises  and  representations,  and  with  knowledge 
that  plaintiff  was  relying  upon  its  statements,  rep- 
resentations and  promises,  encouraged  and  re- 
quested plaintiff  to  keep  herself  in  readiness  to 
render  her  services  as  an  actress  for  defendant 
RKO  in  connection  with  the  production  of  the 
motion  picture  photoplay  "Carriage  Entrance,"  to 
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refrain  from  entering  into  other  contracts  for  the 
rendition  of  her  services  as  an  actress  in  motion 
pictures  for  the  period  of  time  commencing  April 
29,  1949,  and  expiring  16  weeks  from  July  6,  1949, 
and  to  render  her  services  and  do  other  acts  nec- 
essary to  prepare  to  render  her  services  in  said 
motion  picture  [11]  photoplay,  as  hereinabove  al- 
leged. 

XII. 

With  full  knowledge  on  the  part  of  defendant 
RKO  of  the  change  of  position  by  plaintiff  in  reli- 
ance upon  the  hereinabove  alleged  statements,  rep- 
resentations and  promises  of  defendant  RKO, 
defendant  RKO  has  failed  and  refused,  and  did 
fail  and  refuse,  to  permit  plaintiff  to  render  her 
services  as  the  leading  female  actress  in  the  photo- 
play "Carriage  Entrance"  and  defendant  RKO 
has  and  did  make  it  impossible  for  defendant  RKO 
to  comply  with  the  statements,  representations  and 
promises  made  to  plaintiff  by  defendant  RKO,  by 
producing  a  motion  picture  photoplay  "Carriage 
Entrance"  utilizing  the  services  of  an  actress  other 
than  plaintiff  in  the  leading  female  role  in  said 
motion  picture  photoplay. 

XIII. 

Plaintiff  would  not  have  refrained  from  entering 
into  a  contract  to  render  her  services  as  an  actress 
in  a  motion  picture  photoplay  other  than  "Carriage 
Entrance"  during  a  period  of  16  wrecks  commencing 
July  6,  1949,  if  plaintiff  had  not  relied  upon  the 
hereinabove  alleged  statements,  representations  and 
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promises  of  defendant  RKO,  and  if  defendant  RKO 
had  not  made  sucli  statements,  representations  and 
promises  and  had  not  encouraged  and  requested 
plaintiff  to  so  refrain  from  entering  into  a  contract 
for  the  rendition  of  her  services. 

XIV. 

As  a  direct  consequence  of  plaintiff's  reliance  on 
the  statements,  representations  and  promises  of 
defendant  RKO,  and  defendant  RKO's  failure  to 
utilize  plaintiff 's  services  as  an  actress  in  connection 
with  the  production  of  the  photoplay  ''Carriage 
Entrance,"  as  hereinabove  alleged,  plaintiff  has 
suffered  a  detriment  in  the  sum  of  $250,000.00  and 
has  been  damaged  in  that  sum.  [12] 

Wherefore,  plaintiff  prays  judgment  as  follows: 

1.  On  the  first  cause  of  action,  in  the  sum  of 
$350,000.00. 

2.  On  the  second  cause  of  action,  but  only  in 
the  event  plaintiff  fails  to  recover  on  the  first  cause 
of  action,  in  the  sum  of  $250,000.00. 

3.  For  costs  of  suit  herein  and  for  such  other 
relief  as  may  be  proper. 

GANG,  KOPP  &  TYRE, 

By  /s/  ROBERT  E.  KOPP, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  January  18,  1950.  [13] 
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[Title  of  District  Court  and  Cause.) 

ANSWER  AND  COUNTERCLAIM 

Now  comes  the  defendant,  RKO  Radio  Pictures, 
Inc.,  and  for  answer  to  the  amended  complaint 
herein,  denies,  admits  and  alleges  as  follows : 

I. 

Admits  the  allegations  of  paragraph  I. 

II. 

Admits  the  allegations  of  paragraph  II. 

III. 

Admits  the  allegations  of  paragraph  III. 

IV. 

Answering  paragraph  IV,  admits  that  on  or  about 
April  29,  1949,  plaintiff  and  defendant  made,  exe- 
cuted and  delivered  a  contract  in  writing,  and 
alleges  that  attached  hereto,  marked  Exhibit  ^'A" 
and  [27]  hereby  referred  to  and  made  a  part  of 
this  answer  as  fully  as  though  incorporated  herein, 
is  a  full,  true  and  correct  copy  of  said  contract. 
Admits  all  of  the  allegations  of  said  paragraph  IV 
insofar  as  said  allegations  accord  with  the  terms 
and  provisions  of  said  contract,  and  denies  each 
allegation  of  said  paragraph  not  in  accord  mth 
the  terms  and  conditions  of  said  contract. 

V. 

Answering  paragraph  V  of  said  complaint,  denies 
each  and  every  allegation  therein  contained,  excej^t 
to  the  extent  that  said  allegations  are  shown  to  be 
true  by  the  said  written  contract  heremito  annexed. 
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VI. 

Answering  i)aragraph  VI,  except  to  the  extent 
that  the  allegations  of  said  paragraph  are  in  accord 
with  the  terms  and  conditions  of  said  contract,  de- 
fendant denies  all  of  the  allegations  of  paragraph 
VI.  Alleges  that  on  April  29,  1949,  plaintiff  ap- 
proved, in  writing,  one  Robert  Young  to  portray 
the  leading  male  role  in  ''Carriage  Entrance"  and 
in  and  by  said  writing  agreed  that  the  defendant 
should  not  be  obligated  to  assign  said  Robert  Young 
to  portray  the  leading  male  role  in  said  picture, 
but  that  anj^  other  individual  proposed  by  defendant 
to  portray  the  leading  male  role  in  said  picture 
should  be  subject  to  the  approval  of  said  plaintiff; 
that  said  Robert  Young  was,  on  said  date,  under 
contract  to  the  defendant  to  render  his  services 
as  a  motion  picture  actor,  but  only  in  such  role  as 
might  be  approved  by  said  Robert  Young.  Said 
Robert  Young  refused  to  portray  the  leading  male 
role  in  said  picture,  and  no  person  proposed  by 
defendant  was  approved  by  the  plaintiff  to  portray 
said  role. 

VII. 

Answering  paragraph  VII,  said  defendant  denies 
that  the  [28]  plaintiff  ever  approved  any  screen 
play  for  "Carriage  Entrance,"  other  than  as  shown 
and  to  the  extent  set  forth  in  the  contract  between 
the  parties,  or  that  said  actor  named  in  the  ap- 
proval of  said  plaintiff  ever  approved  said  screen 
play.  Admits  that  said  actor,  on  or  about  the  7th 
day  of  July,  1949,  notified  and  advised  defendant 
that  he  did  not  approve  said  screen  play  and  that 
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he  would  not  portray  a  role  therein,  and  alleges 
that  said  actor  refused  to  perform  said  role. 

VIII. 

Answering  paragraph  VIII,  said  defendant  ad- 
mits that  plaintiff  at  different  times  suggested  the 
name  of  Franchot  Tone  and  the  names  of  the  other 
persons  named  in  paragraph  VIII  were  mentioned 
to  portray  the  leading  male  role  in  the  photoplay 
* '  Carriage  Entrance, ' '  but  alleges  that  neither  Fran- 
chot Tone  nor  any  other  person  suggested  by  plain- 
tiff, or  named  in  said  paragraph,  was  ever  proposed 
by  defendant  as  an  actor  to  portray  the  leading 
male  role  in  said  photoplay.  Alleges  that  defendant 
from  time  to  time  proposed  to  plaintiff  the  names 
of  actors  to  portray  the  leading  role  in  said  picture, 
and  notified  plaintiff  that  if  she  would  approve  one 
of  said  actors,  such  actor  would  be  assigned  to  said 
role  and  employed  by  the  defendant.  Each  and  all 
of  the  persons  so  designated  by  the  defendant  were 
actors  of  great  experience  and  ability  and  well 
qualified  to  portray  said  role  in  said  picture.  The 
plaintiff  refused  to  approve  any  of  said  actors  so 
proposed  by  defendant,  and  the  refusal  of  said 
plaintiff  to  approve  either  or  any  of  the  persons 
so  proposed  by  defendant  was  capricious,  unwar- 
ranted, unreasonable,  and  without  excuse  or  jus- 
tification. 

IX. 

Answering  paragraph  IX,  said  defendant  admits 
that  plaintiff,  at  her  suggestion  and  prior  to  the 
approval  by  plaintiff  of  any  person  to  portray  the 
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leading  male  role  in  said  photoplay,  appeared  at 
tlie  [29]  studio  of  defendant  and  assisted  and  took 
part  in  the  preparation  of  a  wardrobe  for  the  plain- 
tiff, in  the  fitting  of  said  wardrobe,  and  in  discus- 
sions concerning  make-up  and  hairdress  for  plaintiff. 
Except  as  admitted,  defendant  denies  each  and 
every  allegation  in  paragraph  IX  contained. 

X. 

Answering  paragraph  X,  defendant  admits  that 
on  August  15,  1949,  and  on  August  16,  1949,  plain- 
tiff met  with  officers  and  executives  of  defendant 
for  the  purpose  of  discussing  the  selection  of  an 
actor  to  portray  the  leading  male  role  in  "Carriage 
Entrance"  and  that  plaintiff  stated  to  defendant 
that  she  would  approve  Franchot  Tone  as  the  actor 
to  portray  said  leading  male  role,  and  alleges  that 
defendant  never  proposed  Franchot  Tone  to  portray 
said  role  and  refused  to  utilize  the  services  of  Fran- 
chot Tone  or  to  assign  him  to  portray  said  leading 
male  role. 

Except  as  herein  admitted,  defendant  denies  each 
and  every  allegation  in  said  paragraph  contained. 

XI. 

Answering  paragraph  XI,  said  defendant  denies 
each  and  every  allegation  therein  contained. 

XII. 

Answering  paragraph  XII,  defendant  admits  that 
on  August  17,  1949,  defendant  notified  plaintiff  that 
defendant  would  not  utilize  the  services  of  plaintiff 
in  said  photoplay  and  would  not  pay  her  any  com- 
pensation in  connection  therewith. 
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Except  as  herein  admitted,  defendant  denies  each 
and  every  allegation  contained  in  said  paragraph 
XII,  and  denies  that  plaintiff  has  been  or  is  dam- 
aged by  the  or  any  wrongful  or  other  acts  or  con- 
duct, or  by  reason  of  any  breach  of  contract  by 
defendant  or  otherwise,  in  the  sum  of  $350,000.00  or 
any  other  sum  or  amount.  [30] 

For  Answer  to  the  Alternative,  Separate  and  Sec- 
ond Cause  of  Action  Set  Forth  in  Said  Com- 
plaint, Defendant  Denies,  Admits  and  Alleges 
as  Follows: 

I. 
Admits  the  allegations  of  paragraph  I. 

II. 

Admits  the  allegations  of  paragraph  II. 

III. 

Admits  the  allegations  of  paragraph  III. 

IV. 

Answering  paragraph  IV,  defendant  alleges  that 
on  or  about  the  29th  day  of  April,  1949,  plaintiff 
and  defendant  entered  into  a  written  agreement 
under  the  terms  of  which  the  defendant  emj)loyed 
the  services  of  the  plaintiff  upon  the  terms  and 
conditions  set  forth  in  said  written  agreement,  and 
a  copy  of  said  written  agreement  is  annexed  hereto, 
made  a  part  hereof  and  marked  Exhibit  ''A";  that 
all  the  statements,  representations  and  promises 
made  by  defendant  to  said  plaintiff  were  and  are 
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incorporated  in  said  written  agreement  and  made 
a  part  thereof,  and  that  no  statements,  representa- 
tions or  promises  were  made  by  defendant  to  plain- 
tiff other  than  those  set  forth  in  said  agreement. 

Except  to  the  extent  that  the  allegations  of  said 
paragraph  IV  are  shown  to  be  true  by  the  terms 
and  provisions  of  said  written  agreement,  said  de- 
fendant denies  each  and  all  the  allegations  con- 
tained in  said  paragraph  IV. 

V. 

Answering  paragraph  V,  defendant  admits  that 
on  or  about  April  29,  1949,  plaintiff  did  approve 
one  Robert  Young  as  an  actor  to  portray  the  leading 
male  role  in  "Carriage  Entrance";  alleges  [31] 
that  said  Robert  Young  was  then  under  written 
contract  to  the  defendant  to  perform  his  services 
as  an  actor  for  defendant  and  that  said  contract 
provided  that  said  Robert  Young  should  have  the 
approval  of  any  role  to  which  he  might  be  assigned, 
and  could  not  be  required  to  perform  any  role  of 
which  he  did  not  approve.  Said  Robert  Young  re- 
fused to  approve  the  leading  male  role  in  "Carriage 
Entrance"  or  to  perform  his  services  therein. 

Except  as  herein  alleged,  defendant  denies  each 
and  every  allegation  in  said  paragraph  V  contained. 

VI. 

Answering  paragraph  VI,  defendant  admits  that 
subsequent  to  April  29,  1949,  defendant  caused  the 
screen  play  for  "Carriage  Entrance"  to  be  rewrit- 
ten and  revised,  and  that  the  rewritten  and  revised 
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script  for  ''Carriage  Entrance"  was  subsequently 
submitted  to  said  Robert  Young  and  said  Robert 
Young  refused  to  portray  the  leading  male  role  in 
* '  Carriage  Entrance. ' ' 

Except  as  herein  admitted,  defendant  denies  the 
allegations  of  said  paragraph  VI. 

VII. 

Answering  the  allegations  contained  in  paragraph 
VII,  defendant  admits  that  plaintiff  suggested 
Franchot  Tone  and  the  names  of  the  other  persons 
named  in  said  paragraph  were  mentioned  as  an 
actor  to  portray  the  leading  male  role  in  "Carriage 
Entrance,"  but  alleges  that  neither  Franchot  Tone 
nor  any  other  person  named  in  said  paragraph  or 
suggested  by  plaintiff  was  ever  proposed  by  de- 
fendant to  portray  said  role. 

Except  as  hereinabove  admitted,  defendant  denies 
the  allegations  contained  in  paragraph  VII. 

VIII. 

Answering  paragraph  VIII,  admits  that  defend- 
ant on  August  17,  [32]  1949,  notified  plaintife  that 
the  defendant  would  not  utilize  the  services  of 
plaintiff  in  the  motion  picture  photoplay  "Carriage 
Entrance"  and  would  not  pay  plaintiff  any  com- 
pensation whatsoever  in  connection  with  said  motion 
picture  photoplay. 

Except  as  herein  admitted,  defendant  denies  the 
allegations  of  said  paragraph  VIII. 

IX. 

Answering  the  allegations  of  paragraph  IX,  de- 
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fendant  admits  that  plaintiff,  at  her  suggestion  and 
prior  to  the  approval  by  plaintiff  of  any  person  to 
play  the  leading  male  role  in  said  photoplay,  ap- 
peared at  the  studio  of  defendant  and  assisted  in 
and  took  part  in  the  preparation  of  the  wardrobe  of 
said  plaintiff,  in  the  fitting  of  said  wardrobe  and 
in  discussions  concerning  make-up  and  hairdresses 
for  the  plaintiff. 

Except  as  herein  admitted,  defendant  denies  the 
allegations  of  said  paragraph  IX. 

X. 

Answering  paragraph  X,  defendant  alleges  that 
it  is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  averments 
therein  contained. 

XI. 

Answering  paragraph  XI,  defendant  denies  the 
allegations  therein  contained. 

XII. 

Answering  paragraph  XII,  defendant  admits  that 
it  has  produced  the  motion  picture  photoplay  "Car- 
riage Entrance"  and  has  utilized  the  services  of  an 
actress  other  than  defendant  in  the  leading  female 
role  in  said  motion  picture  photoplay. 

Except  as  herein  admitted,  defendant  denies  the 
allegations  of  said  paragraph  XII. 

XIII. 

Answering  paragraph  XIII,  defendant  denies  the 
allegations  therein  contained.  [33] 
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XIV. 

Answering  paragraph  XIV,  defendant  denies  tlie 
allegations  therein  contained  and  denies  that  plain- 
tiff has  suffered  detriment  in  the  sum  of  $250,000 
or  in  any  other  amount,  or  has  been  damaged  in 
that  sum  or  in  any  othei*  sum  or  amount. 

For  a  Further,  Separate  and  Additional  Defense  to 
the  Causes  of  Action  Set  Forth  in  Said  Com- 
plaint and  to  Each  Thereof,  Defendant  Alleges : 

I. 

Plaintiff  and  defendant  on  April  29,  1949,  made 
and  entered  into  a  written  contract,  a  copy  of  which 
said  contract  is  hereunto  annexed,  made  a  part 
hereof  and  marked  Exhibit  "A." 

II. 

Said  contract,  and  paragraph  29  thereof,  provides 
as  follows : 

''29.  Producer  shall  not  be  required  to  use 
Artist's  services  hereunder  or  to  complete  the 
production  of  'Carriage  Entrance,'  and  shall  be 
deemed  to  have  fully  performed  all  its  obliga- 
tions to  Artist  by  paying  Artist  the  minimum 
compensation  payable  to  Artist  hereunder.  How- 
ever, if,  because  Artist  does  not  approve  any 
one  or  more  of  the  items  specified  in  paragraph 
1,  Artist  does  not  become  obligated  to,  and  does 
not,  render  any  services  pursuant  hereto.  Pro- 
ducer shall  not  be  required  to  pay  any  com- 
pensation whatever  to  Artist  hereunder." 
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III. 

Until  the  termination  of  said  contract,  as  here- 
inafter alleged,  defendant  duly  kept  and  performed 
each  and  all  the  terms,  conditions  and  covenants 
of  said  contract  on  its  part  to  be  kept  and  per- 
formed. [34] 

IV. 

On  April  29,  1949,  plaintiff  in  writing  approved 
Kobert  Young  as  the  actor  to  portray  the  leading 
male  role  in  "Carriage  Entrance,"  but  such  writing 
provided  that  defendant  should  not  be  obligated  to 
assign  Robert  Young  to  said  role,  and  that  any 
other  person  proposed  for  said  role  by  defendant 
should  be  subject  to  the  approval  of  plaintiff. 
Robert  Young  refused  to  portray  said  role  in  said 
photoplay  and  had,  under  his  contract  with  defend- 
ant, the  right  to  refuse  said  role.  Subsequent  to 
the  execution  of  said  contract,  defendant  from  time 
to  time  proposed  to  the  plaintiff  the  names  of  cer- 
tain persons  to  portray  the  leading  male  role  in 
said  photoplay.  Each  of  the  persons  whose  names 
were  so  submitted  to  said  plaintiff  were  well  known 
motion  picture  actors,  and  each  and  all  of  said 
persons  were  qualified,  capable,  talented  and  experi- 
enced motion  picture  actors  and  well  suited  for  the 
performance  of  the  leading  male  role  in  the  photo- 
play "Carriage  Entrance,"  and  defendant  proposed 
the  name  of  each  of  said  persons  to  said  plaintiff 
in  an  honest  and  conscientious  endeavor  to  secure 
the  approval  of  plaintiff  of  a  suitable  actor  to  por- 
tray the  leading  male  role  in  "Carriage  Entrance," 
and  in  order  to  complete  the  production  of  said 
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motion  picture  pliotoplay  and  utilize  the  services 
of  plaintiff  therein. 

V. 
Plaintiff,  without  reason  or  justification,  arbi- 
trarily and  unreasonably,  refused  to  approve  any 
person  so  proposed  by  defendant  to  perform  the 
leading  male  role  in  the  photoplay  "Carriage  En- 
trance," and  on  or  about  the  17th  day  of  August, 
1949,  defendant,  because  of  the  refusal  of  plaintiff 
to  approve  the  person  to  play  the  leading  male  role 
in  said  photoplay,  termmated  said  written  agree- 
ment and  plaintiff  never  became  obligated  to  and 
did  not  render  any  services  pursuant  to  the  terms 
of  said  written  contract.  [35] 

Counterclaim 
Defendant    files    this,    its    counterclaim    against 
plaintiff,  and  for  cause  of  counterclaim  alleges: 

I. 

Defendant  is,  and  at  all  times  hereinafter  men- 
tioned was,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Delaware,  with  a  place  of  business  in  the  City  of 
Los  Angeles,  California. 

II. 

Plaintiff*  is  and  at  all  times  herein  mentioned  was, 
a  resident  and  citizen  of  the  State  of  California. 

III. 

The  amount  in  controversy  in  this  counterclaim, 
exclusive  of  interest  and  costs,  is  in  excess  of  the 
sum  of  $3,000.00. 
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IV. 

On  or  about  April  29,  1949,  defendant  and  plain- 
tiff made  and  entered  into  a  written  contract  under 
the  terms  of  which  contract  plaintiff  agreed,  upon 
the  terms  and  conditions  set  forth  in  said  contract, 
to  perform  and  render  services  for  defendant  as  a 
motion  picture  actress  in  a  motion  picture  photoplay 
entitled  ''Carriage  Entrance."  A  true  copy  of  said 
written  contract  is  annexed  to  the  answer  herein, 
marked  Exhibit  "A,"  and  is  hereby  referred  to,  in- 
corporated in  and  made  a  part  of  this  counterclaim. 

V. 

At  all  times  prior  to  the  termination  of  said  con- 
tract, as  herein  alleged,  defendant  duly  kept  and 
performed  each  and  all  of  the  terms,  covenants  and 
conditions  of  said  contract  on  its  part  to  be  kept  and 
performed. 

VI. 

Immediately  after  the  execution  of  said  contract, 
defendant  [36]  entered  upon  preparations  for  the 
production  of  said  photoplay  and  secured  and  em- 
ployed in  the  production  of  said  photoplay,  the 
necessary  producer,  writers,  members  of  the  cast, 
production  staff,  cameramen,  art  director  and  ward- 
robe designer,  and  actively  engaged  in  and  made 
preparations  for  the  production  of  said  photoplay 
upon  the  assumption  that  the  leading  female  role 
therein  would  be  portrayed  by  the  plaintiff  pursuant 
to  the  terms  of  said  contract. 

VII. 

Defendant,  after  the  execution  of  said  contract 
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and  prior  to  August  17,  1949,  in  an  endeavor  to  se- 
cure tlie  approval  of  plaintiff  of  an  actor  to  portray 
the  leading  male  role  in  said  photoplay,  from  time 
to  time  proposed  to  plaintiff  the  names  of  a  number 
of  motion  picture  actors.  Each  of  the  persons  whose 
name  was  so  proposed  by  defendant  to  plaintiff  was 
a  well  known,  capable,  talented  and  experienced  mo- 
tion picture  actor,  and  each  and  all  of  the  persons 
whose  names  were  so  submitted  were  persons  em- 
inently qualified  and  capable  of  performing  in  a 
satisfactory  manner  the  leading  male  role  in  said 
photoplay,  and  each  of  said  names  was  so  proposed 
to  plaintiff  in  good  faith  and  an  honest  and  con- 
scientious endeavor  to  designate  and  select  a  per- 
son of  whom  the  plaintiff  would  approve  in  order 
that  the  production  of  said  photoplay  might  be  com- 
pleted. 

VIII. 
Plaintiff  arbitrarily,  capriciously,  unreasonably 
and  without  cause  or  justification,  refused  and  con- 
tinued to  refuse  to  approve  any  person  proposed  by 
the  defendant  to  portray  said  leading  male  role,  or 
to  approve  any  person  except  such  person  as  she 
might  select  and  designate.  [37] 

IX. 

By  reason  of  the  failure  and  refusal  of  said  plain- 
tiff to  approve  the  actor  who  would  portray  the 
leading  male  role  in  said  photoplay,  defendant  was 
unable  to  utilize  the  services  of  plaintiff  in  said 
photoplay  and  Avas  compelled  to  and  did,  on  the  19th 
day  of  August,  1949,  terminate  said  written  con- 
tract. In  preparing  to  produce  said  photoplay  and 
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use  the  services  of  plaintiff  therein  to  portray  the 
leading  female  role,  defendant  incurred  costs  and 
expenses  and  paid  out  and  expended  a  large  sum  of 
money  which  it  would  not  have  paid  out  and  ex- 
pended had  plaintiff  in  good  faith  cooperated  with 
defendant  in  designating  and  selecting  an  actor  to 
portray  the  leading  male  role,  and  had  performed 
her  services  in  portraying  the  leading  female  role. 
The  amount  so  paid  out  and  expended  and  the  costs 
so  incurred  was  and  is  the  sum  of  $72,686.39  in  ex- 
cess of  the  amount  which  defendant  would  have  paid 
out,  expended  and  incurred  had  plaintiff,  in  good 
faith,  performed  the  terms  and  conditions  of  said 
contract  on  her  part  to  be  kept  and  performed.  By 
reason  of  the  wrongful,  unreasonable  and  unjustified 
failure  and  refusal  of  said  plaintiff  to  approve  an 
actor  to  portray  the  leading  male  role  in  said  photo- 
play, defendant  has  been  and  is  damaged  in  the  sum 
of  $72,686.39. 

AVherefore,  plaintiff  prays  that  the  plaintiff  take 
nothing  by  her  complaint  hereunder  and  that  de- 
fendant have  and  recover  upon  its  counterclaim  the 
sum  of  $72,626.39,  together  with  its  costs  of  suit 
herein  incurred. 

MITCHELL,  SILBERBERG  & 

KNUPP,  and 
GUY  KNUPP, 

By  /s/  GUY  KNUPP, 

Attorneys  for  Defendant  and 
Counterclaimant. 

[Endorsed]  :     Filed  March  3,  1950.  [38] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COUNTERCLAIM 

Plaintiff  answers  defendant's  counterclaim  on  file 
herein  as  follows : 

I. 
Admits  the  allegations  of  Paragraph  I  of  said 
counterclaim. 

II. 
Admits  the  allegations  of  Paragraph  II  of  said 
counterclaim. 

III. 
Admits  the  allegations  of  Paragraph  III  of  said 
counterclaim. 

IV. 
Admits  the  allegations  of  Paragraph  IV  of  said 
counterclaim.  [55] 

V. 
Denies,  generally  and  specifically,  each  and  every 
allegation  contained  in  Paragraph  V  of  said  coun- 
terclaim. 

VI. 
Answering  Paragraph  VI  of  said  counterclaim, 
plaintiff  admits  that  immediately  after  the  execu- 
tion of  said  contract  between  plaintiff  and  defend- 
ant, dated  April  29,  1949,  defendant  entered  upon 
preparations  of  the  production  for  said  motion  pic- 
ture photoplay  entitled  ' '  Carriage  Entrance. ' '  Plain- 
tiff denies  that  defendant  secured  and  em]3loyed  in 
the  production  of  said  photoplay,  the  necessary 
members  of  the  cast  and  further  denies  that,  at  all 
times  mentioned  in  said  Paragraph  VI,  defendant 
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actively  engaged  in  and  made  preparations  for  tlie 
production  of  said  photoplay  upon  the  assumption 
that  the  leading  female  role  therein  would  be  por- 
trayed by  the  plaintiff. 

VII. 

Answering  Paragraph  VII  of  said  counterclaim, 
plaintiff  admits  that  defendant,  after  the  execution 
of  said  contract  and  prior  to  August  17,  1949,  from 
time  to  time  proposed  to  plaintiff  the  names  of  a 
number  of  motion  picture  actors  to  portray  the  lead- 
ing male  role  in  said  photoplay.  Except  as  herein  ex- 
pressly admitted,  plaintiff  denies,  generally  and 
specifically,  each  and  every  allegation  contained  in 
said  Paragraph  VII. 

VIII. 

Denies,  generally  and  specifically,  each  and  every 
allegation  contained  in  Paragraph  VIII  of  said 
counterclaim. 

IX. 

Denies,  generally  and  specifically,  each  and  every 
allegation  contained  in  Paragraph  IX  of  said 
counterclaim. 

AAHierefore,  plaintiff  prays  that  defendant  take 
nothing  by  its  counterclaim  herein,  and  that  plain- 
tiff [56]  have  and  recover  judgment  as  prayed  for  in 
her  amended  complaint  on  file  herein. 

GANG,  KOPP  &  TYRE, 
By  /s/  MARTIN  GANG, 

Attorneys  for  Plaintiff. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  8,  1950.  [57] 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  FOR  COUNSEL 

Since  the  court  does  not  find  itself  entirely  in 
agreement  with  either  attorney  for  the  plaintiff  or 
attorney  for  the  defendant,  concerning  the  interpre- 
tation of  the  contract  of  April  29,  1949,  this  memo- 
randum analyzing  the  contract  is  prepared  for 
counsel  and  the  matter  will  be  set  down  for  further 
pre-trial. 

In  order  to  test  what  the  contract  means,  the 
court  proposes  to  look  at  the  contract  as  of  definite 
periods  of  time. 

1.     As  of  April  29,  1949. 

On  that  date  the  producer  employed  the  artist  as 
an  actress  for  the  photoplay  "Carriage  Entrance." 
(Par.  1.) 

The  artist  accepted  the  employment.  (Par.  3.) 

(a)  Suppose  the  artist  on  April  30th,  had  in- 
formed the  producer  that  she  was  going  to  accept 
other  employment.  The  producer  would  have  con- 
tended that  a  contract  existed  and  would  have  le- 
gally restrained  her  or  sued  in  damages  for  breach 
of  contract.  [60] 

(b)  If  the  producer  on  April  30th  had  informed 
the  artist  he  was  not  going  to  use  her  services,  this 
would  have  been  a  breach  of  the  contract,  but  Sec. 
29  provided  that  the  producer  would  have  been 
deemed  to  have  fully  performed  by  paying  the  artist 
the  "minimum"  compensation  payable  to  the  artist 
under  the  contract. 

In  this  situation  the  meaning  of  the  term  "mini- 
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mum  compensation"  would  be  subject  to  interpreta- 
tion and  the  contract  would  be  ambiguous  as  to  what 
the  "minimum  compensation"  was,  and  evidence  to 
explain  the  term  would  be  admissible.  As  stated 
hereafter,  the  court  doubts  if  this  issue  will  become 
pertinent  to  the  case. 

2.  The  Agreement  to  Approve  Script,  Director  and 
Actor. 

The  contract  provided  that  the  artist  should  not 
be  required  to  render  any  services  pursuant  thereto 
until  she  had  approved  the  script,  the  director  and 
the  actor.  Since  this  term  implies  that  the  producer 
would  submit  these  matters  to  the  actress,  the  con- 
tract therefore  means  that  the  parties  were  to  agree 
on  the  script,  director  and  actor  before  the  actress 
would  be  required  to  render  services  under  the  con- 
tract. 

Every  contract  contains  the  implied  covenant  that 
the  parties  will  act  in  good  faith  and  so  the  court 
concludes  that  the  agreement  to  agree  on  these  three 
items  implied  that  the  producer  would  submit  them 
in  good  faith  and  the  actress  would  approve  or  dis- 
approve in  good  faith. 

We  have,  therefore,  a  contract  which,  although 
binding  the  producer  and  actress  from  April  29th, 
still  left  something  to  be  done  before  the  actress  was 
to  start  her  services.  Both  counsel  and  the  court  are 
in  agreement  that  the  issue  of  good  faith  is  an  issue 
in  this  case  and  that  a  [61]  breach  of  the  good  faith 
covenant  by  either  the  producer  or  the  actress  would 
constitute  a  breach. 
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3.  The  Effect  of  the  Notice  From  RKO  to  Sheridan 
on  August  17,  1949. 

The  notice  states  in  part,  "The  term  of  your  em- 
ployment under  said  agreement  of  employment  com- 
menced on  July  6th,  1949."  The  court  is  in  agree- 
ment that  this  is  the  legal  situation  under  the  con- 
tract except  that  under  paragraph  12  the  artist 
agreed  to  report  at  the  producer's  studio  for  not  ex- 
ceeding one  week  prior  to  the  starting  date  of  the 
term  of  employment.  Depending  on  the  facts  shown 
at  the  trial  the  actual  term  of  employment  may  have 
started  one  w^eek  prior  to  July  6th,  1949. 

The  notice  states  further,  "By  reason  of  your 
failure  to  approve  an  actor  to  portray  the  leading 
male  role  in  said  photoplay,  we  will  not  utilize  your 
services  in  said  photoplay  and  we  will  not  pay  you 
any  compensation  whatsoever  in  connection  there- 
with." 

The  actress  had  either  breached  or  had  not 
breached  the  contract  on  August  17.  If  she  had 
breached  the  contract,  the  producer  was  within  his 
rights  to  excuse  his  own  performance  and  to  give  the 
notice  of  August  17th. 

If  the  actress  had  not  breached  the  contract  then 
the  producer  nevertheless  had  the  right  to  elect  not 
to  use  the  actress'  services  and  to  fully  perform  by 
tendering  her  the  "minimum  compensation."  This  is 
not  what  the  producer  did  nor  is  it  what  the  pro- 
ducer said  in  the  notice. 

In  other  words,  it  appears  to  the  court  that  the 
producer,  on  August  17th,  may  have  elected  to  take 
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the  position  that  the  actress  had  breached  her  con- 
tract and  if,  in  fact,  she  had  not  breached  her  con- 
tract, then  the  producer  himself  was  guilty  of  an 
anticipatory  breach  by  giving  the  [62]  notice  and 
would  be  liable  for  damages. 

It  does  not  appear  to  the  court  that  the  paragraph 
involving  the  payment  of  minimmn  compensation  is 
called  into  play,  since  the  producer  did  not  rely  on 
it  and  did  not  attempt  to  fully  perform  as  he  could 
have  done  by  paying  the  "minimum  compensation," 
but  instead  he  elected  to  consider  the  actress  as  hav- 
ing breached  the  contract.  The  court  does  not  see 
that  the  clause  on  minimum  compensation  is  an  issue 
and  there  would  be  no  point  in  taking  evidence  on 
the  meaning  of  minimum  compensation,  even  as- 
suming that  the  term  is  ambiguous. 

4.  Interpretation  of  Section  29. 

Section  29  contains  two  sentences.  The  first  sen- 
tence contains  the  disjimctive  "or"  and  the  second 
sentence  contains  the  conjunctive  "and."  As  to  the 
first  sentence,  it  would  appear  that  depending  on  the 
facts  produced  at  the  trial  the  producer  has  used  the 
artist's  services  for  the  week  preceding  the  starting 
date  of  July  6th,  1949. 

As  to  the  second  sentence,  the  "and"  is  pertinent 
because  the  sentence  expressly  provides  that  if  the 
artist  does  not  become  obligated  to  render  service 
because  she  did  not  approve  the  items  in  paragraph 
1  and  does  not  render  any  service  pursuant  to  the 
contract  the  producer  is  not  required  to  pay  any 
compensation. 

If  the  producer  actually  used  or  had  the  benefit 
of  the  actress'  services   (as  for  example,  the  week 
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preceding  the  formal  start  of  emploj^ment  referred 
to  in  paragraph  12),  it  would  seem  that  the  producer 
could  not  avail  himself  of  the  provisions  of  the 
second  sentence  of  paragraph  29,  in  view  of  the  con- 
junctive ''and"  used  therein.  [63]  It  would  seem 
that  only  in  those  cases  where  the  artist  does  not  ap- 
prove the  items  specified  in  pargraph  1,  and  does 
not  render  any  services  under  the  contract,  is  the 
producer  relieved  from  paying  compensation  to  the 
artist. 

It  is  difficult  to  say  whether  the  producer  can  rely 
on  his  notice  of  August  17th  except  on  the  proposi- 
tion that  the  artist  prior  to  that  time  had  breached 
her  contract  and  he  would  have  to  stand  or  fall  on 
the  jury's  finding  of  that  question  of  fact. 

There  is  probably  presented  a  question  of  fact 
for  submission  to  the  jury  as  to  whether  the  pro- 
ducer waived  his  right  to  pay  ''minimum  compen- 
sation" as  full  performance. 

5.     Interpretation  of  Section  21. 

A  l)reach  by  the  actress  gives  the  producer  a  right 
to  suspend  and  also  terminate  the  agreement.  No 
compensation  was  to  be  paid  during  any  period  of 
suspension.  Does  the  fact  that  the  producer  never 
suspended  or  terminated,  become  material  on  the 
question  of  fact  as  to  whether  or  not  there  was  a 
breach  by  the  actress  on  or  prior  to  August  17th  ? 

Because  of  the  court's  tentative  views  on  the 
matters  set  forth  above,  it  is  suggested  that  the 
matter  be  set  down  for  further  pre-trial  hearing. 
Thursday,  December  21st,  would  j^robably  be  a  sat- 
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isfactory  date,  either  in  the  morning  or  afternoon. 
Counsel  will  confer  and  advise  the  clerk  if  this  date 
is  satisfactory. 

/s/  JAMES  M.  CARTER, 
U.  S.  District  Judge. 
12-13-50 

Copies  mailed  to  counsel  12/13/50. 
[Endorsed] :     Filed  December  13,  1950.  [64] 
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MEMORANDUM  TO   COUNSEL 
RE  PRE-TRIAL  ORDER 

With  reference  to  the  matters  discussed  at  pre- 
trial, the  court  herewith  indicates  its  rulings  so 
that  counsel  may  prepare  a  pre-trial  stipulation  and 
order,  setting  forth  the  stipulated  facts  and  the 
issues  for  the  trial  of  the  action: 

(1)  The  court  concludes:  That  paragraph  29  of 
the  contract,  and  particularly  the  first  sentence 
thereof,  is  to  be  interpreted  so  that  the  sentence  be 
a*  *  *  considered  as  an  integral  part  of  the  whole 
contract,"  as  indicated  in  the  language  of  the 
Lorentz  case;  and  that  in  the  circumstances  listed 
in  the  first  sentence  of  paragraph  29,  the  obligation 
of  the  studio,  if  any,  could  be  liquidated  by  the  pay- 
ment of  '' minimum  compensation"; 

(2)  That  the  second  phrase  in  the  first  sentence 
of  paragraph  29  of  the  contract  reading,  '^or  to 
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complete  the  [65]  production  of  'Carriage  En- 
trance,' "  should  be  read  as  follows:  "or  to  complete 
the  production  of  'Carriage  Entrance'  with  the 
artist."  It  appears  to  the  court  that  both  jjarties 
must  have  contemplated  that  the  paragraph  should 
have  had  this  meaning; 

(3)  That  the  contract  is  not  so  ambiguous  as  to 
the  meaning  of  "minimum  compensation"  that  it 
becomes  necessary  to  go  outside  of  the  four  corners 
of  the  contract  to  ascertain  the  meaning  of  the 
words,  "minimum  compensation."  The  court  con- 
cludes that  they  mean  $50,000.00; 

(4)  That  there  is  in  issue  in  the  case,  the  ques- 
tion as  to  whether  the  artist  is  entitled  to  nothing 
under  the  second  sentence  of  paragraph  29,  or 
whether  the  artist  is  entitled  to  compensation  for 
breach  of  contract;  recovery,  however,  to  be  limited 
to  the  sum  of  $50,000.00; 

(5)  There  is  in  issue  the  question  of  whether 
the  defendant  is  entitled  to  recover  on  its  counter- 
claim ; 

(6)  There  is  also  in  issue  by  the  agreement  of 
the  parties,  the  question  of  good  faith  on  the  part 
of  both  the  plaintiff  and  the  defendant,  in  their 
actions  under  and  concerning  the  contract; 

(7)  That  the  first  sentence  of  paragraph  29  does 
not  contain  such  concurrent  obligations  so  that  only 
by  the  payment  of  the  minimum  comj^ensation  can 
the  studio  avail  itself  of  that  portion  of  the  con- 
tract ; 
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(8)  That  the  question  of  election  is  not  in  the 
case,  since  at  all  times  the  studio  had  a  right  to 
rely  on  the  first  sentence  of  paragraph  29  and  to 
fully  perform  its  obligations  by  paying  minimum 
compensation.  Since  this  right  was  available  at  all 
times,  the  notice  of  the  studio,  pursuant  to  the  sec- 
ond sentence  of  paragraph  29,  does  not  constitute 
such  an  election  as  would  prevent  the  studio  from 
concurrently  or  thereafter,  relying  on  the  first  sen- 
tence of  [66]  paragraph  29. 

Counsel  for  the  plaintiff  will  present  within  seven 
days,  a  pre-trial  stipulation  and  order,  simplifying 
the  facts  and  issues  in  this  case,  pursuant  to  the 
rules  of  this  court. 

Dated:   January  18,  1951. 

/s/  JAMES  M.  CARTER, 

U.  S.  District  Judge. 

[Endorsed] :     Filed  January  18,  1951.  [67] 
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PRE-TRIAL  STIPULATION  AND  ORDER 
OF  THE  COURT 

Pursuant  to  order  of  court  dated  January  18, 
1951,  there  is  herewith  submitted  a  pre-trial  stipu- 
lation and  order  for  the  purpose  of  simplifying  the 
facts  and  issues  in  the  above-entitled  case. 

I. 

It  is  stipulated  that  the  record  made  in  the  course 
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of  pre-trial  proceedings  shall  be  deemed  a  part  of 
the  record  made  upon  the  trial  of  this  cause;  pro- 
vided, however,  that  any  statement  upon  pre-trial 
concerning  possible  settlement  of  the  litigation  or 
of  any  claim  involved  therein  shall  not,  without 
written  consent  of  all  parties  appearing,  be  included 
in  any  record  of  the  pre-trial  proceedings. 

II. 

Documents 
Plaintiff  and  defendant  hereby  stipulate  that  [68] 
the  following  documents  may  be  offered  in  evi- 
dence; that  they  are  either  originals  or  true  and 
correct  copies  of  originals  which  may  be  used  in 
place  of  the  originals;  that  each  of  the  documents 
herein  described  and  offered  in  evidence  is  genuine ; 
that  those  documents  which  appear  to  be  executed 
actually  were  executed  by  the  parties  and  were  and 
are  valid  agreements;  that  all  letters  were  sent  on 
or  about  the  date  shown  thereon  and  were  received 
by  the  addressee  in  due  course. 

1.  The  Contract  dated  April  29,  1949. 

2.  A  letter  dated  April  29,  1949,  signed  by  plain- 
tiff, addressed  to  defendant.  It  is  stipulated  that 
this  letter  was  executed  and  delivered  by  plaintiff 
to  defendant  contemporaneously  with  the  execution 
and  delivery  of  the  Contract. 

3.  A  letter  dated  June  29,  1949,  from  defendant 
to  plaintiff",  by  Gordon  E.  Youngman,  Vice-Presi- 
dent. 
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4.  A  letter  dated  July  8,  1949,  from  defendant 
to  plaintiff,  by  Gordon  E.  Youngman,  Vice-Presi- 
dent. 

5.  A  letter  dated  July  11,  1949,  from  defendant 
to  plaintiff,  by  Gordon  E.  Youngman,  Vice-Presi- 
dent. 

6.  A  letter  dated  July  25,  1949,  from  defendant 
to  plaintiff,  by  Gordon  E.  Youngman,  Vice-Presi- 
dent. 

7.  A  letter  dated  August  13,  1949,  from  defend- 
ant to  plaintiff,  by  Gordon  E.  Youngman,  Vice- 
President,  attached  to  which  is  a  copy  of  the  final 
budget  of  the  motion  picture  '^Carriage  Entrance." 

8.  Letter  of  termination  dated  August  17,  1949, 
from  defendant  to  plaintiff. 

III. 

Facts 
The  parties  stipulate  that  the  following  facts  [69] 
are  true: 

1.  Plaintiff  is  a  resident  and  a  citizen  of  the 
State  of  California. 

2.  Defendant  is  a  Delaware  corporation  doing 
business  in  the  State  of  California,  with  its  prin- 
cipal place  of  business  in  Los  Angeles,  California. 

3.  The  amount  in  controversy,  exclusive  of  inter- 
est and  costs  is  in  excess  of  $3,000.00. 

4.  Plaintiff  and  defendant  executed  and  de- 
livered the  Contract;  when  the  Contract  was  exe- 
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cuted  and  delivered  plaintiff  had  approved  the  fol- 
lowing : 

(a)     The  script  for  the  screenplay. 

(h)     The  director. 

(c)  Robert  Young  as  the  actor  who  would 
portray  the  leading  male  role  in  ' '  Carriage  En- 
trance," by  a  letter  dated  April  29,  1949,  the 
last  paragraph  of  which  reads  as  follows: 

"This  will  also  confirm  that  I  have  approved 
and  hereby  approve  Robert  Young  to  portray 
the  leading  male  role  in  'Carriage  Entrance.' 
You  shall  not  be  obligated  to  assign  him  to 
portray  the  leading  male  role  in  the  Picture, 
but  any  other  individual  proposed  by  you  to 
portray  the  leading  male  role  in  the  Picture 
shall  be  subject  to  my  approval,  as  set  forth 
in  Article  1  of  said  employment  agreement." 

Said  letter  was  prepared  by  defendant. 

5.  After  April  29,  1949,  defendant  caused  the 
screenplay  for  the  picture  to  be  revised. 

6.  The  term  of  employment  of  plaintiff  under 
the  Contract  commenced  July  6,  1949. 

7.  By  letter  dated  July  7,  1949,  defendant  sub- 
mitted [70]  to  Robert  Young  a  screenplay  entitled 
*' Carriage  Entrance"  for  approval  as  the  basic  story 
for  the  next  Picture  provided  for  in  the  employment 
agreement  with  Mr.  Young  dated  September  13, 
1945.  The  role  proposed  for  Mr.  Young  was  named 
therein  as  "Quentin  Cushing"  subsequently  changed 
to  "Mark  Lucas."  In  reply  thereto,  by  letter  dated 
July  11,  1949,  Robert  Young  notified  defendant  that 
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he  rejected  and  disapproved  the  submitted  story. 
Said  notification  was  sent  by  registered  mail  ad- 
dressed to  defendant  and  received  on  or  about 
July  12,  1949. 

Paragraph  3  of  the  employment  agreement  of 
September  13,  1945,  between  defendant  and  Robert 
Young  provides  that  each  picture  in  which  Robert 
Young  appears  shall  be  based  upon  an  approved 
basic  story  to  be  submitted  to  Mr.  Young  by  de- 
fendant. Such  basic  stories  may  be  in  the  form  of 
synopses,  treatments,  stories,  books,  j)lays  or  in 
any  other  literary  form.  Mr.  Young  agTeed  to 
notify  defendant  in  writing  within  five  days  after 
submission  of  his  approval  or  disapproval  of  the 
proposed  story.  Mr.  Young  agreed  to  exercise  such 
right  of  approval  reasonably  and  in  good  faith. 

8.  Between  July  11,  1949,  or  shortly  thereafter, 
up  to  and  including  August  16,  1949,  plaintiff  dis- 
cussed with  defendant  proposed  replacements  for 
Robert  Young  as  the  actor  to  portray  the  leading 
male  role  in  the  picture. 

9.  By  written  notice  dated  August  17,  1949,  de- 
fendant notified  plaintiff  that  it  would  not  utilize 
plaintiff's  services  in  the  picture  and  would  not  pay 
plaintiff  any  compensation  whatsoever  in  connection 
therewith. 

The  next  four  statements  of  fact  are  objected  to 
by  defendant  on  the  ground  of  immateriality,  ir- 
relevancy and  inadmissibility  and  the  objection  of 
defendant  has  been  overruled. 

10.  Defendant  did  produce  the  motion  picture 
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photoplay  [71]  entitled  "Carriage  Entrance."  Prin- 
cipal photography  of  said  photoplay  was  commenced 
by  defendant  on  October  3,  1949,  and  was  completed 
on  November  16,  1949. 

11.  Defendant  utilized  the  services  of  Ava 
Gardner  to  portray  the  leading  female  role  in  the 
picture  in  place  of  plaintiff. 

12.  Defendant  used  Robert  Mitchum  as  the  actor 
to  portray  the  leading  male  role  in  the  picture. 

13.  Defendant  has  not  caused  the  motion  picture 
"Carriage  Entrance"  to  be  exhibited. 

The  following  facts  are  stipulated  to  as  correct, 
but  defendant  has  objected  to  their  materiality, 
which  objection  has  been  overruled.  Said  facts 
are  offered  in  evidence  by  plaintiff  in  connection 
with  the  issue  of  defendant's  good  faith. 

14.  Defendant  in  1948  negotiated  with  Polan 
Banks  and  a  corporation  controlled  by  Polan  Banks 
for  the  financing  and  distribution  of  a  motion  pic- 
ture to  be  produced  by  Polan  Banks  and  a  cor- 
poration controlled  by  him  based  upon  the  story 
"Carriage  Entrance,"  starring  Ann  Sheridan. 

15.  A  written  agreement  was  entered  into  be- 
tween Polan  Bank  Productions,  Inc.,  and  defendant 
as  a  result  of  said  negotiations. 

16.  A  dispute  arose  between  Polan  Banks  Pro- 
ductions, Inc.,  and  defendant,  as  a  result  of  which 
Polan  Banks  Productions,  Inc.,  commenced  a  law 
suit  against  defendant  for  breach  of  contract,  which 
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was  filed  on  or  about  March  25,  1949,  in  the  Superior 
Court  of  the  State  of  California  in  and  for  the 
County  of  Los  Angeles,  being  number  557,544  in  the 
files  of  said  court. 

17.  Subsequently,  and  on  or  about  April  29, 
1949,  said  litigation  was  compromised,  settled  [72] 
and  subsequently  dismissed  by  virtue  of  an  agree- 
ment between  Polan  Bank  Productions,  Inc.,  and 
defendant  under  which  defendant  instead  of 
financing  and  distributing  the  picture  "Carriage 
Entrance"  acquired  ownership  of  the  literary  prop- 
erty and  entered  into  a  contract  of  employment 
with  Polan  Banks  to  act  as  the  producer  of  the  mo- 
tion picture  for  defendant  and  entered  into  the  Con- 
tract dated  April  29,  1949,  employing  Ann  Sheridan 
to  portray  the  leading  female  role  in  the  picture. 

IV. 

Issues    Proposed    by    Plaintiff    and    Excluded    by 
Rulings  of  the  Court 

1.  What  is  the  meaning  of  the  phrase  "minimum 
compensation"  in  the  first  sentence  of  Paragraph 
29  of  the  Contract? 

At  the  trial  plaintiff  will  question  the  witnesses 
with  reference  to  the  meaning  of  the  phrase  "mini- 
mum compensation";  objections  to  such  questions 
will  be  made  by  defendant;  the  court  will  sustain 
defendant's  objections.  The  plaintiff  wil]  then  make 
an  offer  of  proof  of  the  evidence  which  would  have 
been  produced  by  plaintiff  had  the  court  not  made 
its  ruling. 
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2.  Did  the  first  sentence  of  Paragraph  29  of  the 
Contract  become  operative"? 

Plaintiff  contended  that  the  first  sentence  of  Para- 
graph 29  never  became  operative;  that  defendant 
elected  not  to  take  advantage  of  the  provisions 
thereof  if  defendant  had  such  right  since  defend- 
ant's notice  of  termination  of  August  17,  1949,  was 
an  election  by  defendant;  that  assuming  defendant 
had  the  right  to  rely  on  the  first  sentence  of  Para- 
graph 29,  defendant  did  not  do  so  since  defendant 
did  not  pay  or  offer  to  pay  plaintiff  the  sum  of 
$50,000  or  any  other  sum  whatever. 

3.  On  the  question  of  damages,  plaintiff  con- 
tended [73]  that  plaintiff  should  be  permitted  to 
introduce  evidence  of  damages  in  the  amount  of 
$150,000.00,  plus  10%  of  the  profits  which  the  pic- 
ture would  have  earned  if  defendant  had  not 
breached  the  contract. 

At  the  trial  plaintiff  will  question  the  witnesses 
with  reference  to  the  damages  sustained  by  plain- 
tiff; objections  to  such  questions  will  be  made  by 
defendant;  the  court  will  sustain  defendant's  objec- 
tions. The  plaintiff  will  then  make  an  offer  of  proof 
of  the  evidence  which  would  have  been  produced 
by  plaintiff  had  the  court  not  made  its  ruling. 

V. 

Eulings  of  Law  by  the  Court 

In  connection  with  the  foregoing  matters,  the 
court  has  ruled  as  a  matter  of  law  as  follows : 

1.     That  Paragraph  29  of  the  Contract,  and  par- 
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ticularly  the  first  sentence  thereof,  is  to  be  inter- 
preted so  that  the  sentence  be  considered  as  an 
integral  part  of  the  whole  contract  and  that  the 
obligation  of  defendant,  if  any,  conld  be  liquidated 
by  the  payment  of  "minimum  compensation." 

2.  That  the  second  phrase  in  the  first  sentence 
of  Paragraph  29  reading,  "or  to  complete  the  pro- 
duction of  'Carriage  Entrance'  "  should  have  added 
to  it  the  phrase  "with  the  artist"  and  is  to  be  read 
as  though  said  phrase  appeared  in  the  Contract. 

3.  That  the  phrase  "minimum  compensation" 
as  it  appears  in  the  Contract  is  not  so  ambiguous  as 
to  meaning  so  as  to  make  it  necessary  to  go  outside 
of  the  four  corners  of  the  Contract  to  ascertain  the 
meaning  of  the  words  and  the  court  states  as  a 
matter  of  law  that  the  phrase  "minimum  compen- 
sation" means  $50,000.00. 

4.  That  defendant  at  all  times  had  a  right  to 
rely  [74]  on  the  first  sentence  of  Paragraph  29  of 
the  Contract  and  to  fully  perform  its  obligations  by 
paying  "minimum  compensation"  and  that  such 
right  was  available  to  defendant  at  all  times. 

5.  That  the  first  sentence  of  Paragraph  29  of  the 
Contract  does  not  contain  such  contractual  obliga- 
tions so  that  only  by  the  payment  of  the  minimum 
compensation  can  the  defendant  avail  itself  of  that 
portion  of  the  Contract. 

The  court  having  ruled  as  aforesaid,  it  is  hereby 
ordered  that  this  pre-trial  order  and  all  of  the 
matters  and  things  set  forth  herein,  including  the 
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rulings  of  the  court,  and  the  reporter's  transcript 
of  the  pre-trial  proceedings,  shall  be  made  a  part  of 
the  record  of  this  trial  and  shall  serve  as  a  portion 
of  the  original  record  upon  anj^  appeal  which  may 
be  taken. 

This  pre-trial  order  was  prepared  pursuant  to  the 
memorandum  to  counsel  re  pre-trial  order  dated 
January  18,  1951.  The  matters  stated  to  be  stipu- 
lated by  the  parties  are  hereby  stipulated  to. 

Dated:    January  30,  1951. 

OANG,  KOPP  &  TYRE, 

By  /s/  MARTIN  GANG, 

Attorneys  for  Plaintiff. 

MITCHELL,  SILBERBERG  & 
KNUPP, 

By  /s/  GUY  KNUPP, 

Attorneys  for  Defendant. 

The  foregoing  pre-trial  stipulation  and  order  is 
hereby  approved  and  confirmed;  all  orders  set 
forth  therein  are  hereby  made  by  the  court  as  of  the 
date  hereof. 

Dated :     January  30,  1951. 

/s/  JAMES  M.  CARTER, 

U.  S.  District  Judge. 

[Endorsed]  :     Filed  January  30,  1951.  [75] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF'S  REQUESTED  INSTRUCTIONS 

Plaintiff  respectfully  requests  that  the  following 
instructions  be  included  in  the  Court's  charge  to  the 
jury. 

GANG,  KOPP  &  TYRE, 

By  /s/  MARTIN  GANG, 

Attorneys  for  Plaintiff.  [76] 

Plaintiff's  Instruction  No.  6 

If  you  find  that  plaintiff  is  entitled  to  a  verdict 
pursuant  to  the  instructions  I  have  given  you,  then 
you  must  determine  the  damages  plaintiff  has  suf- 
fered as  a  direct  and  proximate  result  of  defend- 
ant's wrongful  act. 

The  contract  provided  that  plaintiff  was  to  receive 
two  main  types  of  compensation: 

1.  Flat  com]3ensation  in  the  sum  of  $150,000.00, 
of  which  $50,000.00  was  to  be  paid  to  plaintiff  one 
week  after  commencement  of  principal  photography 
of  the  motion  picture  "Carriage  Entrance"  and  the 
balance  of  which,  in  the  sum  of  $100,000.00,  was  to 
be  paid  to  plaintiff  out  of  the  "gross  receipts"  of 
the  picture,  as  this  term  is  defined  in  the  agreement. 

2.  In  additon,  plaintiff  was  to  receive  10%  of  the 
net  profits  of  the  picture. 

The  verdict  for  plaintiff  should  compensate  her 
for  both  elements  of  her  compensation. 

You  are  not  to  be  concerned  with  the  first  sentence 
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of  paragTcipli  29  of  the  agreement  between  plaintiff 
and  defendant  or  the  meaning  of  "minimum  com- 
pensation, but  you  should  consider  whether,  from  all 
of  the  evidence,  the  picture  would  have  earned  suffi- 
cient gross  receipts  so  that  plaintiff  would  have 
received  not  merely  the  sum  of  $50,000.00  which  was 
payable  one  week  after  commencement  of  principal 
photography  of  the  picture  "Carriage  Entrance," 
but  instead  the  entire  flat  compensation  amounting 
to  $150,000.00.  In  addition,  you  should  also  estimate 
the  probable  value  of  plaintiff's  10%  interest  in  the 
net  profits  of  the  picture  assuming  that  such  pic- 
ture had  been  produced  and  distributed  with  plain- 
tiff as  the  female  star,  as  provided  by  the  contract. 

You  need  not  be  concerned  with  the  fact  that 
there  is  no  absolute  certainty  as  to  the  amount  of 
the  gross  receipts  which  the  picture  would  have 
earned  if  it  had  been  produced  and  distributed  [85] 
with  plaintiff*  as  the  female  star  but  you  should 
make  a  just  and  reasonable  estimate  based  upon  all 
of  the  evidence  as  to  whether  it  was  probable  that 
the  picture,  if  so  produced  and  distributed,  would 
have  earned  sufficient  gross  receipts  so  that  under 
the  contract,  plaintiff  w^ould  have  received  the  entire 
flat  compensation  of  $150,000.00. 

Similarl}',  you  must  decide,  based  upon  j^our  just 
and  reasonable  estimate  of  the  probable  costs  and 
earnings  of  such  picture,  if  the  picture  would  have 
earned  net  profits  and  if  so,  you  must  also  decide 
how  much  plaintiff's  10 7o  interest  in  such  net  profits 
w^ould  probably  have  amounted  to. 

The  verdict  for  plaintiff  should  compensate  her 
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for  all  damage  she  lias  suffered  by  reason  of  de- 
fendant's acts,  including  the  damage  based  upon 
her  flat  compensation  and  the  damage  measured  by 
her  percentage  interest  in  the  net  profits  of  the 
picture. 

Requested  by  Plaintiff  and 


Judge. 

Bigelow  V.  RKO  Radio  Pictures, 

327  U.  S.  251,  66  S.  Ct.  574; 
Speegle  v.  Board  of  Fire  Underwriters, 

29Cal.  2d34,  172P.  2d867; 
Pacific  V.  Alaska  Packers  Association, 

138  Cal.  632 ;  Sobelman  v.  Maier,  203  Cal.  1. 

Plaintiff's  Instruction  No.  6 
(Alternate) 

(This   instruction  is   requested   only   if   plaintiff's 
instruction  No.  6  is  refused.) 

If  you  find  that  plaintiff  is  entitled  to  a  verdict 
pursuant  to  the  instructions  I  have  given  you,  then 
in  arriving  at  the  measure  of  the  damages  directly 
and  proximately  caused  by  defendant's  wrongful 
act,  you  will  render  a  verdict  for  plaintiff  in  the 
amount  of  the  *' minimum  compensation,"  unless 
you  find  that  defendant  has  waived  its  right  to  rely 
on  the  first  sentence  of  paragraph  29  of  the  con- 
tract. 
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The  word  ''Waiver"  in  law  means  an  intentional 
relinquishment  of  a  known  right  and  you  will  con- 
sider whether  the  Notice  of  Termination  to  plaintiff 
dated  August  17,  1949,  stating  that  by  reason  of 
plaintiff's  failure  to  approve  an  actor  to  portray 
the  leading  male  role  in  the  picture,  defendant 
would  not  use  plaintiff's  services  and  would  not  pay 
plaintiff  any  compensation,  constituted  an  inten- 
tional reliquishment  on  the  part  of  the  defendant 
of  its  right  to  "be  deemed  to  have  fully  performed 
by  paying  to  plaintiff  the  minimum  compensation." 
If  you  find  that  defendant  has  waived  its  right  to 
rely  on  this  first  sentence  of  paragraph  29,  then  in 
arriving  at  the  damages  suffered  by  plaintiff  you 
will  pay  no  consideration  to  paragraph  29  but  you 
will  consider  what  plaintiff  would  have  received 
under  the  contract  if  the  picture  had  been  made 
with  plamtiff  in  the  leading  female  role. 

The  contract  provided  that  plaintiff  w^as  to  re- 
ceive two  main  types  of  compensation: 

1.  Flat  compensation  in  the  sum  of  $150,000.00, 
of  which  $50,000.00  was  to  be  paid  to  plaintiff  one 
week  after  commencement  of  principal  photography 
of  the  motion  picture  "Carriage  Entrance"  and  the 
balance  of  which,  in  the  sum  of  $100,000.00,  was  to 
be  paid  to  plaintiff  out  of  the  "gross  receipts"  of 
the  picture,  as  this  term  is  defined  in  the  agree- 
ment. [87] 

2.  In  addition,  plaintiff  was  to  receive  10%  of 
the  net  profits  of  the  picture. 
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The  verdict  for  plaintiii"  should  compensate  her 
for  both  elements  of  her  compensation. 

If  you  find  that  defendant  waived  its  right  to  rely 
on  the  first  sentence  of  paragraph  29  of  the  agree- 
ment, you  must  consider  whether,  from  all  of  the 
e^ddence,  the  picture  would  have  earned  sufficient 
gross  receipts  so  that  plaintiff  would  have  received 
not  merely  the  sum  of  $50,000.00  which  was  payable 
one  week  after  commencement  of  principal  pho- 
tography of  the  picture  "Carriage  Entrance,"  but 
instead  the  entire  flat  compensation  amounting  to 
$] 50,000.00.  In  addition,  you  should  also  estimate 
the  probable  value  of  plaintiff's  lO^o  interest  in  the 
net  profits  of  the  picture  assuming  that  such  pic- 
ture had  been  produced  and  distributed  with  plain- 
tiff as  the  female  star,  as  provided  by  the  contract. 

You  need  not  be  concerned  with  the  fact  that  there 
is  no  absolute  certainty  as  to  the  amount  of  the 
gross  receipts  which  the  picture  would  have  earned 
if  it  had  been  produced  and  distributed  with  plain- 
tiff* as  the  female  star  but  you  should  make  a  just 
and  reasonable  estimate  based  upon  all  of  the  evi- 
dence as  to  whether  it  was  probable  that  the  picture, 
if  so  produced  and  distributed,  would  have  earned 
sufficient  gross  receipts  so  that  under  the  contract, 
plaintiff  would  have  received  the  entire  flat  com- 
pensation of  $150,000.00. 

Similarly,  you  must  decide,  based  upon  your  just 
and  reasonable  estimate  of  the  probable  costs  and 
earnings  of  such  picture,  whether  the  picture  would 
have  earned  net  profits  and  if  so,  you  must  also 
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decide  how  much  plaintiff's  10%   interest  in  such 
net  profits  would  probably  amount  to. 

Requested  by  Plaintiff  and 


Judge.  [88] 

Overton  v.  Vita-Food  Corp., 
94  Cal.  App.  2d  367,  210  P.  2d  757; 

Jones  V.  Maria, 

48  Col.  App.  171.  [89] 

Plaintiff's  Instruction  No.  6 
(2nd  Alternate) 

(This  instruction  is  requested  only  if  plaintiff's 
instruction  No.  6  is  refused.  If  plaintiff's  in- 
struction No.  6  (Alternate  is  also  given),  this 
instruction  is  requested  with  the  addition  of  the 
portions  enclosed  in  parentheses.) 

If  you  find  that  plaintiff  is  entitled  to  a  verdict, 
then  I  instruct  you  that  the  first  sentence  of  para- 
gTaph  29  of  the  contract  is  applicable  and  that  your 
verdict  for  plaintiff  must  be  in  the  amount  of  the 
^'minimum  compensation"  (unless  you  find  that 
defendant  has  waived  its  right  to  rely  on  the  first 
sentence  of  paragraph  29,  in  accordance  with  my 
previous  instruction  to  you). 

I  have  considered  this  phrase  and  have  deter- 
mined that  it  is  ambiguous  and,  accordingly,  it  is 
up  to  you  to  decide  from  all  of  the  evidence  you 
have  heard  what  these  words  mean  with  reference 
to  the  provisions  of  the  contract  and  parti cularlv 
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whether  they  mean  $50,000.00,  the  compensation 
payable  one  week  after  commencement  of  principal 
photography,  as  contended  by  defendant,  or  whether 
they  mean  the  entire  flat  compensation  of  $150,- 
000.00,  but  exclusive  of  the  percentage  compensation, 
as  contended  by  plaintiff.  In  reaching  your  decision 
as  to  the  meaning  of  the  phrase  ''minimum  com- 
pensation," you  must  consider  the  evidence 
presented  as  to  the  usage  in  the  motion  picture 
industry,  the  testimony  as  to  the  circumstances  sur- 
rounding the  execution  of  the  contract,  and  in  view 
of  the  evidence  that  the  defendant  undertook  the 
employment  contract  with  plaintiff  as  part  of  a 
settlement  of  litigation  with  Polan  Banks  and  a 
corporation  controlled  by  him,  you  must  also  con- 
sider the  language  as  it  was  understood  by  plaintiff 
and  Polan  Banks,  as  originally  negotiated. 

Requested  by  Plaintiff  and 


Judge. 

Pacific  Portland  Cement  Co.  v.  Food  Mach.  & 
Chem.  Corp.,  [90] 

178  P.  2d  541,  (CCA.  9th,  1949)  ; 
Ross  V.  Pacific  Mortgage  Guaranty  Co., 
16  CaL  App.  2d  672,  61  P.  2d  368,  (1936). 

Receipt  of  Copy  acknowledged. 
[Endorsed] :     Filed  January  30,  1951.  [91] 
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[Title  of  District  Court  and  Cause.] 

JURY  INSTRUCTIONS  REQUESTED  BY 
DEFENDANT 

The  defendant  in  the  above-entitled  action  hereby 
respectfully  requests  that  the  court  give  the  follow- 
ing instructions  to  the  jury:  [97] 

Instruction  No.  1 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

The  plaintiff,  Ann  Sheridan,  is  a  motion  picture 
actress,  and  the  defendant,  RKO  Radio  Pictures, 
Inc.,  is  a  corporation  engaged  in  the  production  and 
distribution  of  motion  pictures.  On  April  29,  1949, 
the  plaintiff  and  defendant  entered  into  the  contract 
which  has  been  received  in  evidence  under  which 
the  plaintiff  agreed  to  render  her  services  as  an 
actress  in  the  leading  female  role  in  a  motion  pic- 
ture to  be  produced  by  the  defendant  entitled  ' '  Car- 
riage Entrance"  and  defendant  agreed  to  employ 
plaintiff  as  such  actress.  The  plaintiff  was  not 
required  to  render  any  services  pursuant  to  the  con- 
tract unless  and  until  she  had  approved: 

(a)  The  final  shooting  script  of  the  screen  play 
for  "Carriage  Entrance." 

(b)  The  director  who  would  direct  "Carriage 
Entrance. ' ' 

(c)  The  actor  who  would  portray  the  leading 
male  role  in  "Carriage  Entrance." 

There  is  no  dispute  between  the  parties  with  re- 
spect to  the  approval  by  the  plaintiff  of  the  final 
shooting  script  of  the  screen  play  for   "Carriage 


58  RKO  Pictures,  Inc.,  etc. 

Entrance"  or  the  director  who  would  direct  the 
picture.  This  action  arises  from  the  failure  of  plain- 
tiff, prior  to  the  termination  of  her  employment  by 
defendant,  to  approve  an  actor  to  portray  the  lead- 
ing male  role. 

Given : 


Judge. 


Refused : 


Judge. 
GK:er  1-25-51  5c.  [98] 

Instruction  No.  2 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

On  the  same  day  that  the  contract  was  entered 
into,  plaintiff  in  writing  approved  Robert  Young 
to  portray  the  leading  male  role  in  the  picture.  This 
writing  provides  that  defendant  need  not  assign 
Robert  Young  to  the  picture  but  that  any  other 
individual  proposed  by  defendant  to  portray  the 
role  should  be  subject  to  the  approval  of  plaintiff 
as  set  forth  in  the  emplojrment  contract.  Robert 
Young  was,  on  April  29,  1949,  required  under  a 
written  contract  with  defendant  to  render  his  serv- 
ices in  one  motion  picture  to  be  produced  by  defend- 
ant and  based  upon  a  story  which  should  be  ap- 
proved by  Robert  Young.  The  defendant  submitted 
the  screen  play  for  "Carriage  Entrance"  to  Robert 
Young  and  Young  refused  to  approve  such  screen 
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play  or  to  render  his  services  in  portraying  the 
leading  male  role  in  the  motion  picture.  Accord- 
ingly? you  are  instructed  that  the  approval  by  plain- 
tiff of  Robert  Young  did  not  obligate  her  to  render 
her  services  in  the  picture  and  made  it  necessary 
that  defendant  should  propose  to  plaintiff  some 
other  person  to  play  such  role,  and  that  plaintiff 
should  approve  such  person  before  she  became 
bound  to  render  her  services. 

Given : 

? 

Judge. 
Refused : 


Judge. 
GKrer  1/25/51  5c.  [99] 

Instruction  No.  3 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

In  every  contract  there  is  an  implied  covenant  of 
good  faith,  and  in  the  contract  between  the  plain- 
tiff and  defendant  this  implied  covenant  required 
that  defendant  should  in  good  faith  propose  to 
plaintiff  for  the  leading  role  in  the  picture,  the 
names  of  actors  who  were  competent  and  qualified 
to  portray  such  role,  and  with  the  intent  on  the  part 
of  defendant  to  assign  to  the  role  any  one  of  such 
actors  who  was  approved  by  plaintiff  and  on  the 
part  of  plaintiff,  the  implied  covenant  was  that  in 
refusing    to    approve    any    person    that    defendant 
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proposed  plaintiff  would  not  act  arbitrarily  or  ca- 
priciously, but  would  base  such  refusal  upon  some 
reasonable  and  sensible  objection. 

Universal  v.  California  Press, 

20  Cal.  (2d)  751 ; 
Nelson  v.  Abrahams, 

29  C.  (2d)  745. 

Given : 


Judge. 
Refused : 


Judge. 
OK  :er  1/25/51  5  c.  [100] 

Instruction  No.  4 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

The  plaintiff  had  no  right  or  voice  in  the  selection 
of  an  actor  to  portray  the  leading  male  role  in  the 
picture.  She  could  only  approve  or  disapprove  any 
actor  selected  by  the  defendant.  The  matter  of 
selection  of  an  actor  for  the  role  was  exclusively  the 
right  of  defendant  and  the  defendant  fully  com- 
plied with  its  obligation  under  the  contract  if  it 
proposed,  in  good  faith,  to  assign  to  the  role  a 
competent  and  qualified  actor  of  recognized  stand- 
ing and  reputation  in  the  motion  picture  industry 
and  one  suited  for  the  leading  male  role  in  the  pic- 
ture. It  is  not  material  that  defendant  did  not  ac- 
tually assign  any  actor  to  portray  the  leading  male 
if  the  plaintiff  by  her  statements  or  conduct  plainly 
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indicated  that  she  would  not  approve  such  actor  if 
he  were  assigned  to  the  role. 

Given : 


Judge. 
Refused : 


Judge. 
GK:er  5  c.  1-24-51.  [101] 

Instruction  No.  5 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

The  contract  between  the  plaintiff  and  the  defend- 
ant provides  that  if  because  the  plaintiff  does  not 
approve  an  actor  to  portray  the  leading  male  role 
in  the  picture  the  plaintiff  does  not  become  obligated 
to  and  does  not  render  any  services  pursuant  to  the 
contract,  the  defendant  shall  not  be  required  to  pay 
any  compensation  to  the  plaintiff.  Therefore,  if  the 
defendant  did  in  good  faith  propose  any  actor  to 
portray  such  role  and  plaintiff  did  not  approve  such 
action,  defendant  was  entitled  to  terminate  the  con- 
tract of  employment  without  paying  any  compensa- 
tion to  plaintiff. 

Given : 


Judge. 


Refused 


Judge. 
GK:er  1-25-51  5  c.  [102] 
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Instruction  No.  6 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

The  contract  between  the  plaintiff  and  the  de- 
fendant provides  that  if  the  plaintiii'  does  not  ap- 
prove an  actor  to  portray  the  leading  male  role  in 
the  picture,  the  plaintiff  does  not  become  obligated 
to  render  any  services  pursuant  to  the  contract. 
Therefore,  if  the  defendant  did  in  good  faith  pro- 
pose any  actor  to  portray  such  role  and  plaintiff 
did  not  approve  such  actor,  the  plaintiff  never 
became  obligated  to  render  any  services  pursuant 
to  the  contract. 

Given : 


Judge. 


Refused : 


Judge. 
GK:er  1-31-51  5  c.  [103] 

Instruction  No.  7 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

If  you  find  that  the  defendant  did  in  good  faith 
propose  any  actor  to  portray  the  leading  male  role 
in  the  picture  and  plaintiff  did  not  approve  such 
actor,  the  plaintiff  never  became  obligated  to  render 
any  services  pursuant  to  the  contract.  Therefore, 
any  services  she  might  have  performed  could  not 
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have  been  pursuant  to  the  contract  and  the  plain- 
tiff is  not  entitled  to  be  compensated  for  them. 

Given : 


Judge. 


Refused : 


Judge. 
GK:er  1-25-51  5  c.  [104] 

Instruction  No.  8 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

Defendant  was  under  no  obligation  to  propose 
more  than  one  actor  for  the  leading  male  role  in 
the  picture  if  such  actor  was,  in  the  honest  judg- 
ment of  the  defendant,  qualified  for  the  performance 
of  such  role.  Ha\ing  proposed  such  an  actor,  de- 
fendant was  entitled  to  insist  that  plaintiff  either 
approve  or  disapprove  such  selection  by  defendant, 
and  if  plaintiff  disapproved  such  proposal,  defend- 
ant might  have  terminated  the  contract  of  employ- 
ment of  plaintiff  without  incurring  any  liability  to 
plaintiff. 

Given  : 


Judge. 
Refused : 


Judge. 
GK:er  1-25-51  5  c.  [105] 
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Instruction  No.  9 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

In  civil  actions  the  party  who  asserts  the  affirma- 
tive of  an  issue  must  carry  the  burden  of  proving 
it.  In  other  words,  the  '^  burden  of  proof"  as  to  that 
issue  is  on  that  party.  This  means  that  if  no  evi- 
dence were  given  on  either  side  of  such  issue,  your 
finding  as  to  it  would  have  to  be  against  that  part}^ 
When  the  evidence  is  contradictory,  the  decision 
must  be  made  according  to  the  preponderance  of 
evidence,  by  which  is  meant  such  evidence  as,  when 
weighed  with  that  opposed  to  it,  has  more  con- 
vincing force,  and  from  which  it  results  that  the 
greater  probability  of  truth  lies  therein.  Should 
the  conflicting  evidence  be  evenly  balanced  in  your 
minds,  so  that  you  are  unable  to  say  that  the  evi- 
dence on  either  side  of  the  issue  preponderates, 
then  your  finding  must  be  against  the  party  carry- 
ing the  burden  of  proof,  namely,  the  one  who  asserts 
the  affirmative  of  the  issue. 

Given : 


Judge. 


Refused : 


Judge.  [106] 


Instruction  No.  10 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

If  you  find  that  defendant  did  not  breach  its  con- 
tract in  terminating  the  emploj^ment   of  plaintiff, 
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you  should  next  consider  whether  plaintiff,  acting 
in  good  faith,  refused  to  approve  the  name  of  any 
one  of  the  actors  proposed  by  defendant  for  the 
leading  male  role  in  the  picture.  Unless  you  find 
from  a  preponderance  of  the  evidence  that  plaintiff 
did  refuse  to  approve  any  one  of  the  actors  so  pro- 
posed, and  unless  you  also  find  that  plaintiff  did 
not  act  in  good  faith  in  such  refusal,  plaintiff  did 
not  breach  her  contract  by  such  refusal  and  defend- 
ant cannot  recover  on  its  counterclaim. 

Given : 

? 

Judge. 
Refused : 


Judge. 
GK  :er  5  c.  1-25-51.  [107] 

Instruction  No.  11 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

If  you  find  that  defendant  did  not  breach  its 
contract  with  plaintiff  by  terminating  such  contract 
as  and  when  it  did,  and  that  plaintiff  did  not  breach 
the  contract  with  defendant  by  refusing  to  approve 
an  actor  proposed  for  the  leading  male  role  in  the 
picture,  neither  plaintiff  nor  defendant  can  recover 
in  this  action  and  your  verdict  should  be  for  noth- 
ing in  favor  of  either  party.  If  you  find  that  de- 
fendant breached  its  contract  by  terminating  the 
contract  of  employment  and  plaintiff'  is  entitled  to 
recover  in  this  action,  your  verdict  should  be  in  her 
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favor  for  the  sum  of  $50,000.  If  you  find  that  plain- 
tiff breached  her  contract,  your  verdict  should  be 
for  the  defendant  on  its  counterclaim  in  such 
amount  as  will  compensate  defendant  for  the  loss 
or  damage,  if  any,  suffered  by  defendant  by  the 
refusal  of  plaintiff  to  approve  an  actor  for  the 
leading  male  role  in  "Carriage  Entrance." 

Given : 

> 

Judge. 
Refused : 


Judge. 
GK:er  1-25-51  5  c.  [108] 

Instruction  No.  12 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

The  burden  of  proof  with  respect  to  the  allega- 
tions of  the  complaint  is  on  the  plaintiff,  and  plain- 
tiff in  order  to  recover,  must  prove  by  a  prepon- 
derance of  the  evidence  that  defendant  did  not,  in 
good  faith,  propose  the  name  of  any  actor  to  portray 
the  leading  male  role  in  the  picture,  or  that  plaintiff, 
after  a  fair  opportunity,  did  not  refuse  her  approval 
of  any  such  actor. 

You  should  consider  first,  whether  the  defendant 
did,  in  good  faith,  propose  the  names  of  actors  for 
the  leading  male  role  in  "Carriage  Entrance,"  and 
second,  whether  plaintiff  did  by  her  statements  or 
conduct  plainly  indicate  that  she  would  not  approve 
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any  of  said  actors  if  he  should  be  assigned  to  such 
role.  Unless  you  should  find  from  a  preponderance 
of  the  evidence  either  that  defendant  did  not,  in 
good  faith,  propose  the  names  of  actors  to  portray 
such  role  or  that  plaintiff  did  not,  after  being 
afforded  a  reasonable  opportunity,  indicate  that 
she  would  refuse  to  approve  of  any  one  of  such 
actors  who  might  be  assigned  to  such  role,  defend- 
ant did  not  breach  its  contract  with  plaintiff  by 
terminating  her  employment  as  and  when  it  did,  and 
plaintiff  cannot  recover  in  this  action. 

Given : 


Judge. 
Refused : 


Judge. 
GK:er  1/25/51  5  c.  [109] 

Instruction  No.  13 
Requested  by  Defendant,  RKO  Radio  Pictures,  Inc. 

If  you  find  that  the  defendant  did  not  breach  its 
contract  with  the  plaintiff  by  terminating  such 
contract  when  and  as  it  did,  and  that  plaintiff  did 
breach  her  contract  with  defendant  by  refusing  to 
approve  an  actor  for  the  leading  male  role  in  the 
picture,  and  that  the  defendant  is  entitled  to  recover 
on  its  cross-complaint,  then  you  must  determine  the 
amount  in  which  the  defendant  was  dama<'ed. 

The  measure  of  defendant's  damage  is  that  sum 
expended  by  the  defendant  in  good  faith  with  the 
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expectation  that  the  plaintiff  would  perform  pur- 
suant to  the  contract  after  approving  an  actor  to 
portray  the  leading  male  role,  and  which  by  plain- 
tiff's failure  to  approve  and  to  perform  were  lost 
to  the  defendant. 

[Endorsed] :     Filed  January  31,  1951.  [110] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  VITO  ROTUNNO 

State  of  California, 
County  of  Los  Angeles — ss. 

Vito  Rotunno,  being  first  duly  sworn,  deposes  and 
says:  I  am  a  partner  in  the  firm  of  Hartman, 
Rotunno  and  Myers,  investigators  and  adjusters. 
We  also  are  in  the  business  of  acting  as  an  attorney 
service  in.  making  title  reports,  investigations  of 
accidents  and  for  service  of  process.  On  January 
24,  1951,  the  firm  of  Gang,  Kopp  &  Tyre  retained 
us  for  the  purpose  of  serving  a  subpoena  directed 
to  Howard  Hughes,  issued  by  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  in  the  case  of  Ann  Sheri- 
dan V.  RKO  Radio  Pictures,  Inc.,  No.  10585-C.  Said 
subpoena  directed  Howard  Hughes  to  appear  as  a 
witness  in  the  courtroom  of  the  Honorable  James 
M.  Carter,  United  States  District  Judge,  on  [111] 
Tuesday,  January  30,  1951,  at  10 :00  a.m. 

We  were  unable  to  serve  Mr.  Hughes  with  said 
subpoena   although  we  assigned  several  people   to 
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the  job.  On  January  30,  1951,  my  partner,  Ben  M. 
Hartman,  sent  to  Mr.  Rudin  of  Gang,  Kopp  &  Tyre 
a  statement  of  our  actions  in  attempting  to  serve 
Howard  Hughes.  Said  statement  is  attached  hereto 
as  Exhibit  "A."  I  am  familiar  with  the  statements 
made  in  said  Exhibit  "A"  and  incorporate  all  of 
said  statements  contained  therein  in  this  affidavit 
as  though  fully  set  forth  herein. 

/s/  VITO  ROTUNNO. 

Subscribed  and  sworn  to  before  me  this  1st  day 
of  February,  1951. 

EDMUND  L.  SMITH, 

Clerk,  U.  S.  District  Court. 

By  /s/  WM.  A.  WHITE, 
Deputy.  [112] 

To :  Milton  R.  Rudin,  Esq., 

Messrs.  Gang,  Kopp  &  Tyre, 
Attorneys  at  Law, 
1680  North  Vine  Street, 
Hollywood  28,  California. 

Subject:  Howard  Hughes, 

Beverly  Hills  Hotel, 
Beverly  Hills,  California. 

Re :  Attempted  Service  of  Howard  Hughes.  [113] 

Representatives  of  the  office  of  Hartman,  Rotunno 
and  Myers  attempted  to  serve  a  subpoena  issued  by 
the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division,  in  the  case 
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of  Aim  Sheridan  vs.,  RKO  Radio  Pictures,  Inc., 
Civil  Action  File  No.  10585-C.   The  following  is  a 
report  of  events  in  the  attempted  service. 
January  24,  1951 

At  or  about  2 :00  p.m.,  representative  B.  G.  Potter 
of  Hartman,  Rotunno  and  Myers,  proceeded  to  the 
Beverly  Hills  Hotel  and  went  to  Apartments  20  and 
21  and  found  out  that  Howard  Hughes  is  living  in 
Apartments  19  and  19-A.  Representative  check 
Apartments  19  and  19-A  and  the  Venetian  blinds 
were  Avide  open,  lights  were  on  in  the  apartment. 
Representative  rang  the  door  buzzer  but  no  one 
answered.  Representative  remained  in  the  area  until 
approximately  5:30  p.m. 

At  6:15  p.m.,  representative  B.  G.  Potter  returned 
to  the  Beverly  Hills  Hotel  and  checked  Subject's 
apartments.  Venetian  blinds  were  drawn,  lights 
still  on.  Representative  could  hear  someone  speak- 
ing on  a  telephone.  At  that  time  there  were  several 
other  telephones  in  the  apartment  ringing  con- 
tinuously, so  representative  waited  until  the  person 
got  off  the  telephone.  After  waiting  for  approxi- 
mately 15  minutes,  representative  rang  the  door 
buzzer  but  no  one  answered,  and  the  person  on  the 
telephone  kept  on  talking.  Representative  noticed 
a  side  window  of  the  apartment  open  so  called  in  but 
reoinved  no  answer.  Approximately  twenty  minutes 
later  the  phones  were  quiet  and  the  man  had  fin- 
ished talking.  Representative  then  called  out,  ''Mr. 
Hughes."  and  then  said,  "Howard."  Instead  of 
receiving  a  response,  however,  the  two  side  windows 
were    slammed    shut.     Representative    then    went 
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around  to  the  side  of  the  apartment  and  as  he 
started  up  the  alle}^  a  voice  called  out  from  a  rear 
window,  "Vern?"  [114]  Representative  answered, 
'*No,  Bill."  The  voice  then  said,  "Just  wait  a  min- 
ute." Representative  waited,  then  about  thirty 
seconds  later  a  man  came  up  beside  the  apartment 
house  and  asked  if  he  could  help.  Representative 
said  he  would  like  to  see  Mr.  Hughes  and  the  man 
replied  that  representative  would  have  to  call  his 
office  and  make  an  appointment.  Representative 
then  got  into  his  car  and  drove  away.  Off  at  7:00 
p.m. 

From   8:20   p.m.   to   11:00   p.m.,   representatives 
Potter  and  Ben  M.  Hartman  kept  the  Beverly  Hills 
Hotel  under  surveillance  with  no  activity  or  sign 
of  the  subject. 
January  25,  1951 

2:00  p.m.  to  7:00  p.m.  Representative  Ben  M. 
Hartman  kept  the  Samuel  Goldwyn  Studio  under 
observation  in  attempt  to  serve  Subject. 

7:30  a.m.  to  9:00  a.m.  Representative  Potter 
checked  the  Beverly  Hills  Hotel  area  with  negative 
results. 

3:00  p.m.  to  6:00  p.m.  Representative  Potter  re- 
turned to  the  Beverly  Hills  Hotel  and  kept  the  area 
under  observation.  Also  contacted  the  Beverly  Hills 
Police  Department  and  was  informed  that  Howard 
Hughes  drives  three  vehicles  which  are  registered 
to  the  Howard  Hughes  Tool  Company.  One  is  a 
dark  blue  '46  Buick  and  the  other  two  are  black 
Chevrolets.  It  was  also  learned  that  subject  often 
goes  up  into  the  hills   around  Beverlv  Hills   and 
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transacts  business  with  various  business  associates 
in  Ms  car. 

7:30  p.m.  to  1:00  a.m.,  Representative  Potter 
checked  the  San  Ysidro  area  and  the  vehicles  in 
the  area  but  none  of  those  in  the  vicinity  were 
registered  to  the  subject.  Remained  in  the  vicinity 
of  the  hotel  until  1 :00  a.m.  [115] 
January  26,  1951 

8:00  a.m.,  to  9:30  a.m.  Representative  Potter 
checked  the  Beverly  Hills  Hotel  and  noticed  a  man 
walking  down  the  alley  to  Howard  Hughes'  apart- 
ment. This  individual  then  stood  by  the  subject's 
apartment.  Representative  parked  his  car  and 
walked  across  a  field  and  watched  for  a  while  but 
nothing  happened. 

7 :30  p.m.  to  1 :00  a.m.  Representatives  Kay  Lang 
and  Potter  went  to  the  Beverly  Hills  Hotel  and 
checked  the  subject's  apartment.  The  lights  were 
on  in  the  apartment  but  no  one  answered  the  door. 

3:00  p.m.  to  6:00  p.m.    Representative  Kenneth 
Marapese  surveilled  the  Howard  Hughes  plant  but 
subject  made  no  appearance. 
January  27,  1951 

11 :00  a.m.  to  5 :30  p.m.  Representative  Vito 
Rotunno  proceeded  to  San  Pedro  and  checked  the 
yacht  clubs  with  negative  results.  Various  yacht 
clubs  in  Wilmington  were  also  check  with  negative 
results. 

The  channel  where  the  "Flying  Boat"  is  located 
was  also  checked  with  negative  results. 

7:00  p.m.  to  3:00  a.m.  Representatives  Alice 
Moore  and  Potter  checked  the  Beverly  Hills  Hotel 
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and  also  went  to  the  various  eating  and  drinking 
establishments  on  Sunset  Strip  where  the  subject 
is  known  to  frequent  with  negative  results. 
January  28,  1951 

9:00  a.m.  to  11:30  a.m.  Representative  Kenneth 
Marapese  checked  the  Beverly  Hills  Hotel  with 
negative  results. 

2:00  p.m.  to  4:00  p.m.    Checked  the  Players  on 
Sunset  Boulevard  with  negative  results.  [116] 
January  29,  1951 

11 :30  a.m.  to  12 :30  p.m.  Checked  the  Players  and 
the  Hotel  in  attempt  to  serve  Subject. 

In  addition  to  the  above  attempts  to  serve  the 
subject,  this  office  made  various  telephone  calls  to 
the  Beverly  Hills  Hotel  and  the  Studio  and  the 
Howard  Hughes  Plant  in  attempt  to  locate  the  sub- 
ject but  received  the  stock  answer  that  subject 
was  out  of  town.  A  spot  patrol  was  also  kept  on 
the  Howard  Hughes  Plant  in  Culver  City  with 
negative  results  as  no  one  was  seen  in  the  area  an- 
swering Subject's  description. 

Very  truly  yours, 

HARTMAN,  ROTUNNO  & 
MYERS, 

By  /s/  BEN  M.  HARTMAN, 
A  Partner. 
bmhAf 

[Endorsed]:     Filed  February  1,  1951.  [117] 
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EETURN  ON  NON-SERVICE  OF  WRIT 

United  States  of  America, 
Southern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  received  the 
annexed  Subp.  on  Jan.  9th,  1951,  and  returned  vsame 
not  served  as  to  Howard  Hughes  on  Jan.  30,  1951. 
Reason:  Unable  to  located  within  Southern  District 
of  California. 

JAMES  J.  BOYLE, 

United  States  Marshal. 

By  /s/  JAMES  H.  BLANCO, 

Deputy. 

[Endorsed] :     Filed  February  1,  1951.  [119] 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  10585— C  Civil 

ANN  SHERIDAN, 

Plaintiff, 

vs. 

RKO  RADIO  PICTURES,  INC.,  a  Delaware  Cor- 
poration, 

Defendant. 

VERDICT  ON  THE  COMPLAINT 

We,  the  Jury  in  the  above-entitled  cause,  find  in 
favor  of  the  plaintiff,  Ann  Sheridan,  and  against 
the  defendant,  RKO  Radio  Pictures,  Inc.,  a  Dela- 
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ware  corporation,  on  the  complaint  herein,  and 
assess  the  damages  against  the  defendant  in  the  sum 
of  Fifty  Thousand  Dollars  ($50,000.00),  principal, 
together  with  interest  in  the  sum  of  Five  Thousand 
One  Hundred  and  Sixty-Two  Dollars  and  Forty- 
Two  Cents  ($5,162.42),  making  a  total  sum  of  Fifty- 
Five  Thousand  One  Hundred  and  Sixty-Two  Dol- 
lars and  Forty-Two  Cents  ($55,162.42). 

Dated:     Los  Angeles,  Calif.,  Feb.  6th,  1951. 

/s/  THEODORE  C.  HINCKLEY, 
Foreman  of  the  Jury. 

[Endorsed]  :     Filed  February  6, 1951.  [141] 


In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  10585— C  Civil 

ANN  SHERIDAN, 

Plaintiff, 
vs. 

RKO  RADIO  PICTURES,  INC.,  a  Delaware  Cor- 
poration, 

Defendant. 

JUDGMENT 

The  above-entitled  action  having  been  duly  tried 
before  the  Honorable  James  M.  Carter,  United 
States  District  Judge  and  a  jury,  at  a  trial  com- 
mencing on  the  30th  day  of  January,  1951,  and  con- 
tinuing  thereafter   to    the    6th    day    of   February, 
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1951 ;  the  plaintiff  having  appeared  by  Gang,  Kopp 
&  Tyre,  by  Martin  Gang  and  Milton  A.  Rudin,  her 
attorneys;  the  defendant  having  appeared  by 
Mitchell,  Silberberg  &  Knupp,  by  Guy  Knupp  and 
Gordon  Jeffers,  Jr.,  its  attorneys ;  both  sides  having 
been  heard,  and  the  jury  having  duly  rendered  a 
verdict  on  plaintiff's  complaint  in  favor  of  the 
plaintiff  and  against  the  defendant  in  the  sum  of 
$50,000.00  principal,  together  with  interest  in  the 
sum  of  $5,162.42,  making  a  total  sum  of  $55,162,42, 
and  the  costs  of  the  plaintiff  having  been  duly  taxed 
in  the  sum  of  $968.42 ;  [142] 

The  court  having  instructed  the  jury  that  if  the 
jury  entered  a  verdict  on  the  complaint  in  favor 
of  plaintiff  and  against  defendant  that  the  jury 
could  not  find  in  favor  of  defendant  and  against 
plaintiff  on  defendant's  counterclaim,  and  the  jury 
having  rendered  a  verdict,  as  aforesaid,  on  the 
complaint  in  favor  of  plaintiff  and  against  defend- 
ant. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  judgment  be  and  it  is  hereby  en- 
tered on  defendant's  counterclaim  in  favor  of  plain- 
tiff and  against  defendant,  and  it  is  further  ordered 
that  defendant  take  nothing  by  its  counterclaim; 

It  is  Further  Ordered,  Adjudged  and  Decreed 
that  plaintiff,  Ann  Sheridan,  do  recover  of  the  de- 
fendant, RKO  Radio  Pictures,  Inc.,  a  Delaware  Cor- 
poration, the  sum  of  $55,162.42,  together  with  the 
sum  of  $968.42  costs  as  taxed,  and  that  the  plaintiff 
have  execution  therefor. 


vs.  Ann  Sheridan  77 

The  Clerk  is  directed  to  enter  this  judgment. 
Dated:     February  10,  1951. 

/s/  JAMES  M.  CARTER, 

U.  S.  District  Judge. 

Approved  as  to  form  pursuant  to  local  rule  7. 

MITCHELL,  SILBERBERG  & 
KNUPP, 

By  /s/  GUY  KNUPP, 

Attorneys  for  Defendant. 

Judgment  entered  February  9,  1951. 
[Endorsed]  :     Filed  February  9,  1951.  [143] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  defendant  RKO 
Radio  Pictures,  Inc.,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  said  action  on  Feb- 
ruary 9,  1951. 

Dated:     March  5th,  1951. 

MITCHELL,  SILBERBERG  & 
KNUPP  and 

GUY  KNUPP, 

By  /s/  GUY  KNUPP, 

Attorneys  for  Appellant  RKO 
Radio  Pictures,  Inc. 

[Endorsed] :     Filed  March  6,  1951.  [144] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  THE  UNITED 
STATES  COURT  OF  APPEALS  UNDER 
RULE  73 

Notice  is  hereby  given  that  Ann  Sheridan,  plain- 
tiff above  named,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
that  part  of  the  final  judgment  entered  in  this 
action  on  February  9,  1951,  in  Judgment  Book  No. 
70,  Page  717,  records  of  the  above-entitled  court 
which  allowed  damages  to  plaintiff  in  the  limited 
sum  of  $50,000.00,  plus  interest  thereon,  and  failed 
to  award  damages  to  plaintiff  in  a  sum  in  excess 
of  $50,000.00,  plus  interest  thereon. 

Dated :     March  7th,  1951. 

GANG,  KOPP  &  TYRE, 

MARTIN  GANG  and 
MILTON  A.  RUDIN, 

By  /s/  MARTIN  GANG, 

Attorneys  for  Plaintiff  and 
Appellant,  Ann  Sheridan. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  March  7,  1951.  [145] 
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[Titlo  of  District  CoiiTt  and  Cause.] 

STIPULATION   DESIGNATING   RECORD 
ON  APPEAL 

Defendant,  RKO  Radio  Pictures,  Inc.,  having 
filed  its  notice  of  appeal  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  final 
judgment  entered  in  said  action  on  February  9, 
1951,  and  the  plaintiff,  Ann  Sheridan,  having  filed 
her  notice  of  appeal  to  said  Court  of  Appeals  from 
that  part  of  said  final  judgment  designated  in  her 
notice  of  appeal  and  having,  with  said  notice  of 
appeal,  served  and  filed  a  statement  of  the  points 
on  which  she  expects  to  rely  on  appeal  and  a  desig- 
nation of  the  portions  of  the  record  to  be  contained 
in  the  record  on  appeal;  and 

The  parties  having  agreed  to  designate,  by  writ- 
ten stipulation  filed  with  the  Clerk  of  the  District 
Court  the  parts  of  the  record  proceedings  and  evi- 
dence' to  be  included  in  the  record  on  appeal  in  lieu 
of  any  designation  by  either  party  or  any  counter 
designation  by  the  other  party;  [147] 

Now,  Therefore,  pursuant  to  Rule  73(f)  of  the 
Rules  of  Civil  Procedure,  it  is  hereby  stipulated 
and  agreed  that  the  record  on  appeal  shall  consist 
of  the  following: 

1.  Amended  complaint  for  damages  for  breach 
of  contract. 

2.  Motion  to  dismiss  the  second  count  or  cause 
of  action  set  forth  in  said  amended  complaint. 
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3.  Minute  order  granting  said  motion  to  dis- 
miss. 

4.  Answer  and  counterclaim. 

5.  Answer   to   counterclaim. 

6.  Order  for  pre-trial  hearing  on  December  4, 
1950. 

7.  Memorandum  for  counsel  by  Honorable  Dis- 
trict Judge,  filed  December  13,  1950. 

8.  Memorandum  for  counsel  on  pre-trial  order 
by  the  Honorable  District  Judge,  filed  January  18, 
1951. 

9.  Pre-trial  stipulation  and  order  of  the  court 
dated  January  30,  1951. 

10.  The  reporter's  transcript  of  all  of  the  evi- 
dence and  proceedings  at  the  trial,  including  all 
objections  to  instructions  to  the  jury  given  or  re- 
fused hj  the  court  and  the  ruling  of  the  court  on 
such  objections. 

11.  All  exhibits  offered  by  either  party. 

12.  Instructions  to  the  jury  given  by  the  Hon- 
orable District  Judge. 

13.  Instructions  to  the  jury  requested  by  the 
plaintiif. 

14.  Instructions  to  the  jury  requested  by  the 
defendant. 

J5.  Affidavit  of  Vita  Rotunno  filed  by  plaintiff 
in  connection  with  the  motion  of  plaintiff  for  an 
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order  of  court  requiring  defendant  to  produce  as 
a  witness  Howard  R.  Hughes,  Managing  Director 
production  of  defendant.  [148] 

16.  Return  of  service  of  the  United  States 
Marshal  concerning  the  inability  of  said  United 
States  Marshal  to  serve  a  subpoena  on  said  Howard 
R.  Hughes. 

17.  The  verdict  of  the  jury. 

18.  The  judgment. 

19.  The  notice  of  appeal  filed  by  the  plaintiff. 

20.  The  notice  of  appeal  filed  by  the  defendant. 

21.  This  stipulation. 

It  is  the  intention  of  the  parties  by  this  stipula- 
tion to  include  in  the  record  upon  appeal  the  com- 
plete record  and  all  proceedings  and  evidence  in 
the  action  and  if,  when  the  stenographic  report 
of  the  evidence  and  proceedings  at  the  trial  is  pre- 
pared, either  party  shall  upon  examination  of  said 
stenographic  report,  desire  and  request  the  inclu- 
sion in  the  record  upon  appeal  of  any  matter  not 
included  in  such  stenographic  report,  such  matter 
shall  be  included  in  said  record  on  appeal. 

Dated:     March   13,   1951. 

GANG,  KOPP  &  TYRE  and 

MARTIN  GANG, 

By  /s/  MARTIN  GANG, 

Attorneys  for  Appellant- 
Appellee  Ann  Sheridan. 
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MITCHELL,  SILBERBERG  & 
KNUPP  and 

GUY  KNUPP, 

By  /s/  GUY  KNUPP, 

Attorneys  for  Appellant 
RKO  Radio  Pictures,  Inc. 

It  Is  So  Ordered.   Dated:   March  15,  1951. 

/s/  JAMES  M.  CARTER, 
Judge. 

[Endorsed] :     Filed  March  15,  1951.  [149] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING 
THE  RECORD  ON  APPEAL  AND  DOCK- 
ETING THE  APPEAL 

Good  cause  appearing  to  the  Court,  therefore 
it  is  hereby  ordered  that  the  time  for  filing  the  Rec- 
ord on  Appeal  and  docketing  the  appeal  may  be 
and  the  same  is  hereby  extended  to  and  including 
the  15th  day  of  May,  1951. 

Dated:     April  3rd,  1951. 

/s/  JAMES  M.  CARTER, 
Judge. 

[Endorsed] :     Filed  April  3,  1951.  [150] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  1058r)-C  Civil 

Honorable  James  M.  Carter,  Judge  Presiding. 

ANN  SHERIDAN, 

Plaintiff, 
vs. 

RKO  RADIO  PICTURES,  INC.,  a  Delaware  Cor- 
poration, 

Defendants. 

REPORTER'S   TRANSCRIPT   OF 
PROCEEDINGS 

Tuesday,  January  30,  1951 

Appearances : 

For  the  Plaintiff: 

GANG,  KOPP  &  TYRE,  by 
MARTIN  GANG,  ESQ.,  and 
MILTON  RUDIN,  ESQ., 

401  Taft  Building, 
Los  Angeles,  California. 

For  the  Defendant: 

MITCHELL,  SILBERBERG  & 

KNUPP,  by 
GUY  KNUPP,  ESQ.,  and 
GORDON  JEFFERS,  ESQ., 
604  Roosevelt  Building, 
Los  Angeles,  California. 
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The    Court:     Call    the    calendar. 
The  Clerk:     No.  10585-C  Civil,  Ann  Sheridan  v. 
RKO  Radio  Pictures,  for  jury  trial. 
Mr.   Gang:     Ready  for  plaintiff. 
Mr.  Knupp:     Ready  for  defendant.  [2*] 


The  Court:     Mr.  Clerk,  call  the  jury. 
The  Clerk:     As  I  call  the  names,  the  jurors  will 
take  their  places  in  the  jury  box. 

(Whereupon    a    jury    was    duly    empaneled 
and  sworn.) 

The  Court:  We  are  advised  that  the  remaining 
jurors  will  not  be  needed  today  and  may  be  ex- 
cused until  further  order  from  the  clerk  of  this 
court.  You  are  not  required  to  remain  any  longer 
in  attendance,  although  you  may  do  so  if  you  de- 
sire.    You  do  not  have  to  leave. 

Mr.  Gang,  do  you  want  to  make  an  opening  state- 
ment about  [5]  this  case? 

Mr.  Gang:    With  your  permission,  your  Honor. 

The  Court:     You  may.  [6] 


(Thereupon  counsel  for  the  respective  parties 
made  opening  statements  to  the  jury  and  upon 
the  conclusion  thereof  the  following  proceed- 
ings were  had.) 

'■  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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ANN  SHERIDAN 
tho  plaintift*  herein,  called  as  a  witness  in  her  own 
behalf,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 
The  Witness:    Ann  Sheridan. 

Direct  Examination 
By  Mr.  Gang: 

Q.     Where  do  you  live,  Miss  Sheridan? 

A.     5263  Balboa  Boulevard,  Encino. 

Q.     And  you  have  lived  in  California  how  long? 

A.     Since   1933. 

Q.  What  was  the  picture  in  which  you  were 
rendering  your  services  at  or  about  the  spring  of 
1949? 

A.  "I  Was  a  Male  War  Bride"  for  Twentieth 
Century-Fox. 

Q.  Did  you  in  1948  have  discussions  with  Mr. 
Pol  an  Banks  with  reference  to  your  services  as 
an  actress  in  a  motion  picture  based  on  his  novel, 
"Carriage  Entrance"?  A.     Yes,  sir,  I  did. 

Q.  Those  conversations  and  discussions  con- 
tinued from  1948  into  the  spring  of  1949  while  you 
w^ere  in  this  country?  A.     That's  right. 

Q.     Do  you  remember  the  date  April  29,  1949? 

A.  Yes,  that  is  the  date  I  signed  the  contract 
at  RKO.  [28] 

Mr.  Gang:  If  the  court  please,  may  I  offer  the 
contract  in  evidence  as  Plaintiff's  Exhibit  1  and 
ask   that   the    handwriting    on    it   be    disre^-arded. 
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(Testimony  of  Ann  Sheridan.) 

There  is  some  handwriting  marked  ''Approved" 
in  pencil.  I  don't  know  when  it  was  put  on  there, 
but  I  do  not  offer  the  handwriting  but  merely  the 
typewritten  portion  and  the  signatures. 

Mr.  Knupp:    May  I  see  it  a  moment,  please? 

(Document  handed  to  counsel.) 

Mr.  Gang:  Is  it  your  Honor's  custom  for  the 
attorney  to  hand  the  document  to  the  clerk? 

The  Court:  We  don't  stand  on  formality  around 
here.  Just  conduct  yourself  like  you  ordinarily  do 
in  any  court  room,  Mr.  Gang. 

Mr.  Knupp :  There  are  some  other  pencil  marks 
on  the  document.  I  understand  that  there  is  noth- 
ing offered  except  the  printed  dociunent. 

Mr.  Gang:  If  you  have  a  copy  with  nothing 
printed  on  it,  I  will  take  that. 

Mr.  Knupp:  That  is  i)erfectly  satisfactory,  Mr. 
Gang. 

The  Court:  It  will  be  received  as  Plaintiff* 's 
No.  1  in  evidence. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  1,  and  was  received  in  evi- 
dence.) 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  parties  through  their  attorneys  have  stipulated 
to  most  of  [29]  the  documentary  evidence  in  this 
case,  so  we  will  be  able  to  eliminate  a  lot  of  evi- 
dence that  is  ordinarily  devoted  to  foundation. 
The  documents  have  been  exhibited  and  Ave  know 
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which  ones  are  going  into  evidence.  We  will  save 
some  time  in  that  respect.  However,  there  is  not 
in  evidence  the  pencil  notations  on  the  document. 
You  may  disregard  them  entirely. 

Q.  (By  Mr.  Gang) :  I  have  not  shown  it  to 
you,  Miss  Sheridan,  but  the  document  in  question 
has  been  stijjulated  to  as  the  document  which  you 
did  sign.  Did  you  sign  it  on  the  date  it  bears, 
April  29,  1949?  A.     That's  correct. 

Q.     Where  were  you  w^hen  you  signed  that? 

A.     I  believe  at  the  home  of  my  secretary. 

Q.  At  the  same  time  did  you  sign  a  letter  which 
was  brought  to  you  with  the  contract? 

A.     Yes,  sir. 

Q.     Also  dated  April  29,  1949? 

A.     That's  correct. 

Mr.  Clang:  We  will  offer  that,  your  Honor,  as 
Plaintiff's  Exhibit  2,  again  disregarding  a  pencil 
line  drawn  on  it. 

The  Court:  It  will  be  received  as  Plaintiff's 
Exhibit  2,  disregarding  the  pencil  notation  on  it. 

(The  document  referred  to  was  marked 
Plaintiff' 's  Exhibit  2,  and  was  received  in  evi- 
dence.) [30] 

The  Court:  From  time  to  time  these  will  be 
shown  to  you  or  read  to  you,  so  you  will  get  to  see 
them  as  we  progress. 

Mr.  Gang:  With  the  usual  facility  for  reading 
my  mind,  you  took  the  words  out  of  my  mouth. 
I  was  wondering  whether  your  Honor  wanted  to 
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read  that  to  the  jury  or  whether  I  should,  now  that 

it  is  in  evidence. 

The  Court:  I  am  not  a  A^ery  good  reader.  You 
had  better  read  it. 

Mr.  Gang:  My  effort  to  read  it  won't  indicate 
that  I  think  I  am.  With  the  court's  permission  I 
will  read  to  you  from  Plaintiff's  Exhibit  1,  which 
is  the  contract  which  we  may  refer  to  as  the  con- 
tract, just  the  portion  which  has  to  do  with  these 
approvals,  and  I  will  read  this  letter  which  has 
been  introduced  as  Plaintiff's  Exhibit  2,  so  that 
you  may  have  this  part  of  the  picture  clearly  in 
mind.  From  the  contract  I  will  read  only  para- 
graph 1. 

''Producer" — and  that  word  means  RKO — 
''hereby  employs  Artist" — which  means  Miss 
Sheridan — "as  an  actress,  performer  and  en- 
tertainer to  portray  the  leading  female  role 
in  the  photoplay  now  entitled  'Carriage  En- 
trance' to  be  produced  by  Producer.  Said  pho- 
toplay may  hereinafter  be  referred  to  as  'Car- 
riage Entrance,'  or  as  the  'Picture,'  or  as  the 
'photoplay.'  Artist  shall  [31]  not,  however  be 
required  to  render  any  services  pursuant  hereto 
unless  and  until  she  has  approved  each  and  all 
of  the   following: 

"(a)  The  final  shooting  script  of  the  screen 
play  for  'Carriage  Entrance'; 

"(b)  The  director  who  will  direct  'Carriage 
Entrance';  and 
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^'(c)  The  actor  who  will  portray  the  lead- 
ing male  role  in  'Carriage  Entrance.' 

''With  respect  to  item  (a)  above  the  Artist 
has  heretofore  approved  the  first  draft  esti- 
mating script  entitled  'Carriage  Entrance'  by 
Leopold  Atlas,  consisting  of  a  one  (1)  page 
note,  one  hundred  forty-eight  (148)  pages  of 
screen  play  and  five  (5)  pages  of  synopsis  cov- 
ering the  unfinished  ending,  all  of  which  ma- 
terial is  hereinafter  referred  to  as  the  'Esti- 
mating Script,'  subject  to  such  Estimating 
Script  being  completed  and  'polished.'  The 
Artist  agrees  that  she  shall  not  have  the  right 
to  disapprove  of  the  final  shooting  script  if 
it  is  a  reasonable  completion  and  development 
of  the  Estimating  Script  or  does  not  depart 
from  the  novel  'Carriage  Entrance'  [32]  and 
the  Estimating  Scrijjt  so  as  to  substantially 
alter  and  diminish  the  importance  of  the  Art- 
ist's role  as  written  in  the  novel  'Carriage  En- 
trance' and  in  the  Estimating  Script." 

And  the  letter,  which  is  short 

Mr.  Knupp:  Let  me  ask  you,  Mr.  Gang.  Were 
you  reading  from  the  contract? 

Mr.  Gang:  Yes,  paragraph  1  of  the  contract  in 
its  entirety. 

Mr.  Knupp :  Is  that  all  you  expect  to  read  from 
the  contract? 

Mr.  Gang:     At  this  time. 

A  letter  which   Avas   signed   by   plainti:ff   at   the 
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same  time,  which  is  Plaintiff's  Exhibit  2.     It   is 

addressed  to  RKO  and  reads: 

''Gentlemen: 

''Please  refer  to  the  agreement  between  us 
dated  April  29,  1949,  relating  to  my  employ- 
ment by  you  in  connection  with  your  motion 
picture  now  entitled  '  Carriage  Entrance, '  which 
agreement  is  being  entered  into  concurrently 
herewith. 

"This  will  confirm  that  I  have  approved  and 
hereby  approve  any  of  the  following  individ- 
uals to  act  as  the  director  of  'Carriage  En- 
trance': [33] 

"John  Cromwell, 
' '  Robert  Stevenson, 
"H.  C.  Potter. 

"You  shall  not  be  obligated  to  assign  any  of 
these  individuals  to  direct  the  Picture,  but  any 
other  individuals  i:>roposed  by  you  to  direct 
the  Picture  shall  be  subject  to  my  approval,  as 
set  forth  in  Article  1  of  said  employment  agree- 
ment. 

"This  will  also  confirm  that  I  have  approved 
and  hereby  approve  Robert  Young  to  portray 
the  leading  male  role  in  'Carriage  Entrance.' 
You  shall  not  be  obligated  to  assign  him  to  por- 
tray the  leading  male  role  in  the  Picture,  but 
any  other  individual  proposed  by  you  to  por- 
tray the  leading  male  role  in  the  Picture  shall 
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be  subject  to  my  approval,  as  set  forth  in  Ar- 
ticle 1  of  said  employment  agreement. 
'*  Dated  April  29,  1949. 

''Yours  very  truly, 

"Ann  Sheridan." 

Q.  (By  Mr.  Gang):  After  signing  Plaintiff's 
Exhibits  1  and  2,  Miss  Sheridan,  when  was  the  first 
occasion  on  which  you  thereafter  went  to  the  studios 
of  RKO?  [34] 

A.  My  first  visit  to  the  lot  after  that  was  on 
June  16th,  a  luncheon  given  by  Mr.  Rogell,  sort 
of  a  w^elcome  luncheon  to,  as  they  say,  roll  out  the 
red  carpet  for  you  and  welcome  you  on  the  lot  for 
your  first  picture. 

Q.  Can  you  tell  us  who  was  present  at  that 
luncheon  ? 

A.  There  was  Mr.  Rogell,  Mr.  Sparks,  the  pro- 
ducer; Mr.  Banks,  the  associate  j^roducer;  Mr. 
Perry  Lieber,  head  of  the  publicity;  Mr.  Hickox, 
my  business  manager,  and  myself. 

Q.  Thereafter  when  was  the  next  occasion  on 
which  you  came  to  the  studio? 

A.  The  next  occasion  was  early  in  July,  I  would 
say  somewhere  between  the  5th  through  the  7th. 
A  telephone  call  from  Mr.  Banks  asking  me  to  come 
to  the  studio  to  discuss  the  script  and  necessary 
changes  in  it. 

Q.  May  I  at  this  point  ask  you  if  between  April 
29,  1949,  and  July  5,  1949,  there  had  been  any  work 
done  on  the  script  for  the  j)icture? 
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A.  Yes,  sir.  I  was  informed  by  Mr.  Banks  that 
RKO  had  assigned  a  writer  to  the  script,  to  the 
Atlas  script,  by  the  name  of  Parsonnet,  and  that  he 
was  rewriting  the  script  for  RKO. 

Q.  Before  your  trip  to  the  studio  early  in  July 
had  you  received  a  copy  of  the  revised  script? 

A.  Yes,  I  had  received  a  copy  of  it  just  a  couple 
of  days  before.  [35] 

Q.    And  had  you  read  it  ? 

A.     I  had  read  it  and  made  notes,  yes. 

Q.  After  this  call  from  Mr.  Banks  you  went 
to  the  studio,  you  say?  A.     That  is  correct. 

Q.     To  whose  office  did  you  go  ? 

A.    Mr.  Sparks'  office. 

Q.     Who  was  there  on  that  occasion  ? 

A.  Mr.  Parsonnet,  Mr.  Sparks,  Mr.  Banks,  Mr. 
Hickox,  and  myself. 

Q.  Did  you  at  that  time  have  a  discussion  with 
reference  to  the  revised  script  ? 

A.     Yes,  there  was  a  discussion. 

Q.  Can  you  repeat — and  may  I  say  at  this  time 
that  I  don't  know  whether  you  have  ever  been  a 
witness  in  court,  perhaps  you  have  in  pictures — 
have  you  ever  been  a  witness  in  court  ? 

A.     No,  sir. 

Q.  If  I  may  say  so,  nobody  expects  any  witness 
to  remember  exactly  what  anybody  said  a  year  ago, 
so  I  will  ask  you  not  to  try  to  get  the  exact  words, 
but  give  us  the  substance  of  what  was  said,  and  if 


vs.  Ann  Sheridan  93 

(Testimony  of  Ann  Sheridan.) 

possible  who  said  what.    You  needn't  try  for  the 

exact  words. 

A.     All  right.  Thank  you. 

Well,  after  Mr,  Hickox  and  I  were  introduced 
to  Mr.  [36]  Parsonnet,  Mr.  Banks  asked  me  what 
I  felt  about  the  rewritten  script,  how  I  liked  it. 
I  told  him  that  as  far  as  my  part  was  concerned 
it  needed  very  little  work  to  polish  it  and  bring 
it  up  to  what  I  expected  of  it,  or  to  my  liking 
but  that  I  was  afraid  that  in  rewriting  the  part 
of  Paul  so  that  Melvyn  Douglas  would  be  pleased 
with  it,  that  Mr.  Parsonnet  had  minimized  Mr. 
Young's  part,  the  part  of  Martin  Lucas — is  that 
correct  now? — to  the  extent  that  Mr.  Young  would 
be  forced  to  refuse  to  do  it.  Mr.  Sparks  spoke  up 
and  said,  "You  are  right,  Annie,  Bob  has  refused 
to  do  the  part. " 

It  came  as  a  slight  shock,  I  must  admit,  and 
there  was  a  general  discussion  on  his  having  re- 
fused the  part.  Mr.  Sparks  said  that  he  knew 
that  they  could  force  Mr.  Yomig  to  do  the  part 
if  they  were  so  inclined,  because  Mr.  Young  had 
only  story  approval,  not  script  approval,  but  they 
didn't  feel  like  doing  that. 

He  suggested  that  I  call  Mr.  Young,  who  was  at 
that  time  on  a  ranch  somewhere  up  north,  and 
see  if  I  could  persuade  him  to  accept  the  part. 
I  told  hun  that  I  didn't  think  I  should  at  that 
particular  time  because  I  didn't  think  it  was  fair 
to  try  to  persuade  anyone  to  do  a  part  they  didn't 
like,  or  to  coerce  them  into  doing  it.    Perhaps  we 
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should  wait  until  the  part  had  been  rewritten  and 
built  up,  as  Mr.  Parsonnet  told  me  that  they  were 
going  to  try  to  do,  then  perhaps  I  would  have 
something  to  sell  Mr.  Young  on.  [37] 

At  that  time  Mr.  Sparks  asked  me  if  I  thought 
of  any  possible  replacement  for  Mr.  Young,  and 
I  said,  no,  I  hadn't,  and  he  handed  me  a  casting 
directory  and  asked  me  to  go  through  it  for  a  pos- 
sible replacement.  I  did  turn  through  the  casting 
directory  and  there  were  general  discussions  on 
numerous  people  in  it,  but  I  felt  that  it  was  much 
too  serious  a  problem  for  the  right  type  of  person 
to  judge  too  quickly,  and  I  asked  for  a  little  more 
time  in  which  to  go  through  that  directory  and  to 
see  who  was  available  before  I  would  suggest  any- 
one. 

Mr.  Knupp:  Miss  Sheridan,  I  will  try  not  to 
interrupt  you,  but  I  would  ask  that  when  you  are 
relating  these  conversations — you  said  that  you  felt, 
and  I  think  your  testimony  really  should  be  con- 
fined to  what  was  said  at  the  conversations.  The 
expression  of  your  opinions  or  your  views,  unless 
they  were  the  subject  of  the  conversation,  are  really 
not  admissible. 

Do  you  agree,  Mr.  Gang  ? 

Mr.  Gang:  I  agree  with  Mr.  Knupp,  and  I 
should  have  perhaps  instructed  you  a  little  more 
completely  on  the  functions  of  a  witness.  You  are 
not  supposed  to  say  what  you  did  say,  that  you 
felt  a  shock.  That  is  subjective,  and  unless  you 
fell  on  the  floor  so  that  everybody  could  see  it,  it 
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wouldn't  be  anything  that  the  court  would  let  the 

jury  speculate  on.    So  Mr.  Knupp  is  entirely  [38] 

right. 

The  Witness :     I  see. 

Q.  (By  Mr.  Gang)  :  If  you  will  try  to  relate 
only  what  was  said  and  done.  In  other  words,  acts 
which  are  external  and  objective  as  distinguished 
from  what  you  felt  internally  and  didn't  say.  If 
you  said,  "I  am  shocked,"  that  would  be  something 
you  said;  if  you  just  felt  it,  you  cannot  say  it. 

Is  that  a  fair  statement,  Mr.  Knupp? 

Mr.  Knupp :  That  is  a  very  fair  statement,  Mr. 
Gang.  I  think  we  are  agreed  on  that. 

The  Coui-t:  Are  you  moving  to  strike,  Mr. 
Knupp  ? 

Mr.  Gang:  I  will  stipulate,  if  your  Honor 
please,  that  may  go  out  where  she  said,  "I  felt  a 
shock." 

The  Court:  That  portion  referred  to  by  Mr. 
Gang  may  be  stricken  from  the  record,  and  the 
jury  will  be  instructed  to  disregard  it. 

The  Witness :     I  am  sorry. 

The  Court:  It  is  a  very  common  happening, 
Miss  Sheridan.  Don't  let  it  bother  you. 

Q.  (By  Mr.  Gang)  :  You  had  not  finished  all 
of  that  meeting  yet,  had  you.  Miss  Sheridan? 

A.  Yes,  I  had.  I  asked  for  more  time  in  which 
to  go  through  the  casting  directory  and  try  to 
select  someone,  the  proper  type  for  the  part. 

Q.  For  the  edification  of  both  the  jury  and  the 
coui-t,  and  [39]  counsel,  perhaps,  can  you  describe 
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what  the  casting  directory  is,  how  big  a  book  it  is 

and  what  is  in  it  ? 

A.  It  is  quite  a  big  book,  quite  a  thick  book. 
May  I  use  gestures  with  that?  I  would  say  it  is 
about  that  thick  (indicating). 

Q.     About  four  inches  thick  ? 

A.  About  three  or  four  inches  thick,  and  it 
contains  pictures  of  all  different  types  of  actors, 
comedians,  leading  men,  character  men  and  char- 
acter women,  leading  women,  all  that  is  in  it,  and 
it  is  merely  a  book  that  people  can  refer  to  to 
refresh  their  memories  to  see  who  was  in  the  busi- 
ness and  who  might  be  available. 

Q.  When  you  left  there  did  you  borrow  the 
casting  directory? 

A.     Yes,  sir,  I  did,  as  a  matter  of  fact. 

Q.    You  took  it  home  with  you  ? 

A.     Yes,  sir. 

Q.  You  placed  this  meeting  sometime  after  the 
5th  of  July  and  before  the  8th  of  July,  is  that 
correct?  A.     Yes,  sir. 

Q.  And  after  that  how  many  days  elapsed  be- 
fore you  again  went  to  RKO  ? 

A.  Well,  it  would  have  been  sometime  between 
the  8th  and  the  11th,  as  I  recall  it. 

Q.  Through  whom  did  you  get  the  message  to 
come  to  the  [40]  studio  on  this  occasion  ? 

A.     Mr.  Banks,  again. 

Q.    You  again  went  to  Mr.  Sparks'  office? 

A.     Yes,  sir,  he  asked  us  to  come  to  the  studio. 
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said  that  Mr.  Sparks  wished  to  run  some  film  for 

us  on  possible  replacements  for  Mr.  Young. 

Q.     What  time  of  day  was  it  ? 

A.     What  time  of  day  was  it  ? 

Q.     Yes. 

A.  About  11:00  o'clock  in  the  morning,  I  be- 
lieve. 

Q.  Did  you  go  to  the  projection  room  of  the 
studio  or  Mr.  Sparks '  office  ? 

A.  We  went  first  to  Mr.  Sparks'  office.  He  said 
that  Mr.  Rogell  had  asked  to  be  notified  of  our  ar- 
rival, that  he  wished  to  come  down  and  say  a  few 
words  to  us.  Mr.  Rogell  was  notified,  he  came  to  the 
office,  said  that  he  had  been  instructed  to  run  film 
for  us  on  possible  replacements  for  Mr.  Young. 
Mr.  Rogell,  Mr.  Banks,  Mr.  Hickox  and  myself 
then  proceeded  to  the  projection  room  where  Mr. 
Rogell  said  he  would  leave  us  in  the  very  capable 
hands  of  Mr.  Banks  and  Mr,  Sparks,  and  to  please 
notify  him  of  my  reaction  to  these  possible  re- 
jDlacements. 

We  then  ran  film  from  a  picture,  "Bed  of  Roses" 
it  was  called  at  that  time — I  don't  recall,  Init  ''Born 
to  Be  Bad,"  I  believe  it  was  later  released  as — 
and  we  ran  some  scenes  [41]  on  Mel  Ferrer  and 
Robert  Ryan.  Both  of  the  men  appeared  in  that 
picture.  Mel  Ferrer  in  the  part  of  an  artist  was 
very  little  in  evidence,  and  Mr.  Ryan  was  one  of 
the,  shall  we  say,  love  interests  of  Miss  Fontaine 
in  the  picture.  We  ran  several  scenes,  and  after 
the  scenes  were  finished  I  said  that  I  felt  while  both 
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men  were  interesting  and  ^ery  fine  actors,  I  didn't 
feel  that  either  one  of  them  was  the  right  type  for 
the  part  of  Martin  Lucas,  or  at  that  time  Dr. 
Quentin,  in  "'Carriage  Entrance."  Mr.  Banks  said 
that  he  was  inclined  to  agree  with  me,  Mr.  Hickox 
agreed  with  me,  and  at  that  time  Mr.  Sparks 

Mr.  Knupp:  Miss  Sheridan,  I  didn't  get  just 
the  last  part  of  that  answer. 

The  Court :     Read  it,  Mr.  Reporter. 

(The  record  was  read  by  the  reporter.) 

Q.     (By  Mr.  Gang)  :     Continue. 

A.  (Continuing)  :  Mr.  Sparks  asked  Mr.  Hic- 
kox and  me  to  go  to  lunch  with  him  and  Mr.  Banks. 
We  accepted  the  invitation  and  started  for  the 
commissary,  and  en  route  to  the  commissary  during 
general  conversation  Mr.  Sparks  volunteered  the 
information  that  he  felt  that  I  was  right  about 
neither  one  of  the  gentlemen  in  the  film  being  right 
for  the  part  of  Martin — what  is  the  name  again? 

Q.     Martin  Lucas.  [42] 

A.  Do  you  mind  if  I  call  him  Dr.  Quentin  after 
this  %  I  am  more  familiar  with  that. 

Q.     We  will  know  you  mean  Martin  Lucas. 

A.     (Continuing)  :     of  Dr.  Quentin,  but  that 

he  felt  if  either  one  of  them  would  be  used  in  the 
picture  or  could  be  used  in  the  picture  Mr.  Ferrer 
would  be  far  better  as  the  part  of  Paul  Boravel 
who  played  my  cousin,  who  was  my  cousin  in  the 
picture.  We  continued  to  the  commissary.  Mr. 
Sparks  excused  himself  for  a  few  minutes  and  I 
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believe  returned  to  his  office.  He  hiter  returned, 
we  had  lunch,  a  very  pleasant  luncheon,  and  that 
was  the  end  of  that  meeting. 

Q.  Your  next  trip  took  place  how  many  days 
later,  approximately,  Miss  Sheridan  ? 

A.  I  would  say  anywhere  from  the  11th  to  the 
14th. 

Q.     Of  July?  A.     Of  July,  yes,  sir. 

Q.  And  from  whom  did  you  receive  a  call  this 
time?  A.     Mr.  Banks. 

Q.    Mr.  Polan  Banks?  A.     Yes,  sir. 

Q.  And  in  whose  office  did  the  meeting  take 
place  ? 

A.     It  took  place  in  Mr.  Sparks'  office. 

Q.    Who  was  present  at  that  meeting  ? 

A.  Mr.  Banks,  Mr.  Sparks,  Mr.  Hickox,  and  my- 
self. 

Q.  Can  you  give  us  the  substance  of  the  conver- 
sation [43]  which  ensued  ? 

A.  We  arrived  at  the  office  at  the  appointed  time, 
and  Mr.  Sparks  again  asked  me  to  go  through  the 
casting  directory  to  see  if  I  could  think  of  anyone 
as  a  possible  replacement.  And  while  I  was  doing 
so  Mr.  Sparks  said,  "How  about  John  Lund?"  And 
I  said  that  I  was  not  familiar  with  his  work.  Mr. 
Hickox  said  that  he  had  seen  him  in  ''Foreign 
Affair"  with  Marlene  Dietrich,  and  Jean  iVrthur, 
and  that  he  was  excellent  in  that  pictur(\  Mr.  Banks 
then  suggested  that  they  check  Paramount  as  to  his 
availability,   to  which   I   agreed   and  said  that  in 
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the  meantime  I  would  try  to  see  one  of  his  pictures 

and  let  them  know  how  I  felt  about  him. 

I  was  still  going  through  the  casting  directory, 
and  I  suggested  the  name  of  Richard  Conte.  Mr. 
Sparks  said  that  he  felt  that  would  be  good  casting 
and  suggested  that  they  contact  Twentieth  Century- 
Fox  and  check  as  to  Mr.  Conte 's  availability. 

Mr.  Hickox  was  going  through  a  casting  direc- 
tory at  the  same  tmie,  and  he  said,  "How  about 
Kirk  Douglas,  Dana  Andrews,  or  Glenn  Ford  in  the 
parf?"  And  Mr.  Sparks  said  all  of  them  would  be 
fine  casting,  as  far  as  that  is  concerned,  but  none 
of  them  were  available  as  they  were  preparing  pic- 
tures or  working  in  pictures. 

Mr.  Hickox  then  said,  "How  about  Robert  Mit- 
chum?"  and  [44]  Mr.  Sparks  said  that  he  would 
be  fine,  yes,  but  he  was  not  available,  he  had  been 
assigned  to  "Jet  Pilot." 

The  meeting  ended  with  all  of  us  willing  to  con- 
tinue to  search  for  a  possible  replacement  and  with 
their  agreeing  to  check  on  both  Mr.  Lund  and  Mr. 
Conte  as  to  their  availability. 

Q.  Did  you  have  another  meeting  with  Mr. 
Sparks  a  few  days  after  that  ? 

A.  Yes,  sir.  On  about  between  the  14th  and  the 
16th  I  would  say  it  took  place. 

Q.     The  same  people  present  ? 

A.     Yes,  sir,  the  same  people  present. 

Q.  Can  you  give  us  the  gist  of  that  conversa- 
tion"? 

A.     Well,  again  there  was  the  casting  directory 
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brought  out  and  we  were  turning,  leafing  through 
it,  and  I  asked  Mr.  Sparks  if  he  had  heard  any- 
thing on  Mr.  Lund,  and  he  said  no,  there  had  been 
no  news  from  Paramount  so  far.  I  asked  about 
Richard  Conte,  and  he  said  there  had  been  no  news 
on  Richard  Conte  so  far. 

We  continued  to  look  through  the  easting  direc- 
tory, and  all  of  a  sudden  Mr.  Sparks  said,  "How 
about  Franchot  Tone?''  and  I  said  I  didn't  know, 
I  Avould  have  to  think  it  over,  maybe  he  would  be 
interesting  in  the  part. 

Mr.  Sparks  pointed  out  that  Mr.  Tone  was  on  the 
lot,  working  on  the  lot,  on  another  picture  at  the 
time,  cutting  [45]  another  picture,  and  he  suggested 
— asked  me,  rather,  about  calling  Mr.  Tone  in  for 
a  little  chat,  said  that  he  would  like  to  see  the  two 
of  us  together,  anyway,  and  I  said  that  I  would  like 
that  very  much,  I  hadn't  seen  Doc  Tone  in  years. 

Mr.  Sparks  then  called  his  secretary  and  asked 
her  to  contact  Mr.  Tone's  office  and  have  them  get 
m  touch  with  him  and  have  him  come  to  Mr. 
Sparks'  office. 

The  Court :     Did  you  call  him  Doc  Tone  ? 

The  Witness:    Yes. 

The  Court :     Was  that  his  nickname  ? 

The  Witness :     That  was  a  nickname. 

The  Court:     All  right. 

The  Witness:  The  secretary  complied  with  Mr. 
Sparks'   request,   and  he   reported  that   Mr.   Tone 
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was  out  on  the  lot  but  they  would  contact  him  and 

see  that  he  dropped  by  Mr.  Sparks'  office. 

There  was  more  general  conversation  and  in 
about  15  minutes  Mr.  Tone  came  into  the  office. 
After  the  usual  greetings  and  an  introduction  to 
Mr.  Hickox,  whom  he  did  not  know,  he  and  I 
talked  about  our  respective  trips  to  Europe  for 
about  20  minutes,  and  Mr.  Tone  left. 

Mr.  Sparks  said  to  me,  ''What  do  you  think 
about  him*?"  and  I  said,  "Why,  I  think  he  would 
be  very  interesting  in  the  part.  I  think  he  will 
do."  [46] 

There  was  more  general  conversation  in  which 
we  all  joined,  and  finally  I  said,  "You  can  tell 
them," — meaning  the  front  office — "that  I  defi- 
nitely approve  Doc  Tone." 

Mr.  Sparks  then  said  that  it  looked  like  our 
worries  were  over  and  that  we  could  start  with 
the  picture  right  away,  because  he  had  already 
approached  Mr.  Tone  on  the  subject  of  doing  the 
part  in  the  picture  and  Mr.  Tone  was  anxious  to 
do  it,  and  that  all  he  had  to  do  now  was  to  get  the 
O.K.  of  the  front  office.  And  the  meeting  termi- 
nated on  that  note. 

Mr.  Gang:  This  is  a  good  note  to  terminate  on 
before  lunch,  your  Honor. 

The  Court:     Yes,  and  the  right  time,  also. 

We  will  take  our  adjournment  for  lunch.  Ladies 
and  gentlemen  of  the  jury,  the  court  admonishes 
you  of  your  duty  not  to  converse  or  otherwise  com- 
municate  among   yourselves,   or  with   anyone   else 
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concerning  the  merits  of  this  cause  and  not  to  form 
or  express  any  opinion  on  the  case  until  it  is  finally 
submitted  to  you  for  your  verdict.  You  may  be 
excused  at  this  time  until  2:00  o'clock.  Court  will 
remain  in  session. 

(Whereupon  the  jury  left  the  court  room 
and  the  following  proceedings  were  had  in 
the  absence  of  the  jury:) 

The  Court:  You  may  step  down,  Miss  Sheri- 
dan. 

Mr.  Gang:  When  we  come  back  at  2:00,  your 
Honor,  shall  we  then  get  the  formality  over  with 
reference  to  the  offer  of  [47]  proof? 

The  Court:  Yes,  that  is  as  good  a  time  as  any. 
You  mean  let  the  jury  stay  upstairs  a  while? 

Mr.  Gang:  Yes,  for  a  few  minutes  after  we  get 
back. 

The  Court:    Yes. 

(Whereupon,  at  12:05  o'clock  p.m.  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [48] 

January  30,  1951—2 :00  P.M. 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury:) 

The  Court:  Is  it  stipulated  that  the  jury  is 
absent  from  the  coiu't  room  ? 

Mr.  Knupp:  Are  all  the  jurors  absent,  if  the 
court  please?  I  am  not  sure  if  these  people  back 
here  are  jurors. 

Mr.  Gang :     I  hope  they  are  all  absent. 
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Mr.  Knupp :     I  wasn  't  sure. 

Mr.  Gang:  I  am  not  acquainted  enough  witli 
them  to  know. 

The  Court:     Are  the  jurors  upstairs,  Mr.  Bailiff? 

The  Bailiff:    Yes. 

The  Court:     All  right. 

Mr.  Gang:  If  the  court  please,  I  assume  that 
your  Honor's  rulings  on  the  law  as  set  forth  in  our 
pre-trial  hearings  and  in  the  pre-trial  stipulation 
and  order  of  court  signed  this  morning  still  stand, 
and  I  therefore  ask  the  indulgence  of  court  and 
counsel.  May  it  be  stipulated,  Mr.  Knupp,  that  there 
is  a  witness  on  the  stand  and  that  I  have  addressed 
to  that  witness  questions  concerning  the  meaning 
of  the  phrase  '' minimum  compensation"  in  the  con- 
tract, and  questions  with  reference  to  the  damages 
for  which  plaintiff  contends,  that  you  have  ob- 
jected to  such  questions  on  the  grounds  raised  in 
the  pre-trial  hearings,  and  on  which  the  [49]  court 
has  ruled;  that  the  court  has  sustained  your  objec- 
tions and  that  plaintiff  at  this  time  is  making  an 
off'er  of  proof  so  that  the  court  may  in  the  record 
be  acquainted  with  the  nature  of  the  evidence 
which  plaintiff  would  have  presented  if  the  court 
had  not  made  its  rulings,  in  other  words,  that  all 
the  formalities  with  reference  to  the  offer  of  proof 
have  been  observed"? 

Mr.  Knupp:  That  is  stipulated.  I  understand 
that  objection,  generally,  to  be  that  the  evidence 
with  respect  to  which  you  expect  to  make  an  offer 
of  proof  is  incompetent  and  immaterial. 

The  Court:     The  stipulation  should  probably  go 


vs.  Ann  Sheridan  105 

further.  You  said,  *'a  witness  on  the  stand."  A 
witness  duly  sworn.  I  take  it  it  is  not  necessary 
to  name  the  witness,  is  it,  Mr.  Knupp  ? 

Mr.  Knupp:  I  don't  think  so,  if  the  court 
please. 

The  Court:  For  the  purpose  of  this  proceeding, 
I  take  it,  is  to  preserve  for  Mr.  Gang  and  the  plain- 
tiff his  record  in  the  event  the  court  is  wrong  in 
the  ruling  that  I  have  made.  That  is  the  purpose 
of  this  proceeding. 

Mr.  Gang:     The  only  purpose,  your  Honor. 

Mr.  Knupp:  I  understand  that  if  there  should, 
unfortunately,  be  resort  to  a  higher  court,  that  the 
purpose  of  this  evidence  would  be  to  lay  a  founda- 
tion upon  which  the  question  of  the  correctness 
of  the  rulings  of  the  court  [50]  relative  to  the 
construction  of  the  contract  could  be  passed  upon 
by  the  higher  court,  so  that  if  evidence  of  this  char- 
acter was  material  or  relevant  and  the  matter  was 
sent  back  for  a  further  trial,  Mr.  Gang  would  still 
have  an  opportunity  to  present  evidence  to  the  ef- 
fect which  he  now  proposes  to  offer. 

Mr.  Gang:  Thank  you.  We  also  have  the  ques- 
tion of  damages. 

The  Court:  You  are  taking  up  now  the  inter- 
pretation of  the  contract? 

Mr.  Gang:  Yes,  the  first  one  is  with  reference 
to  the  interpretation  of  the  contract. 

The  Court:  And  Mr.  Knupp 's  objection  is  based 
upon  the  ground  that  the  term  "minimum  com- 
pensation," the  meaning  of  that  term,  can  be  as- 
certained from  the  four  corners  of  the  contract. 
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while  it  is  your  contention  that  the  contract  is 
ambiguous  and  that,  therefore,  outside  evidence  and 
without  the  contract  would  be  admissible. 

Mr.  Gang:  We  also  contend  that  it  means  $150,- 
000.  But  I  imagine  the  real  offer  of  proof  is  con- 
cerned with  the  fact  that  parol  evidence  should 
have  been  admitted  for  the  purpose  of  showing 
what  the  phrase  did  mean. 

The  Court:  The  objection  is  sustained.  You  may 
proceed  with  your  offer  of  proof. 

Mr.  Gang:     Thank  you.  [51] 

We  would  offer  to  prove  that  in  August  of  1948 
the  plaintiff  discussed  with  Mr.  Polan  Banks  the 
production  of  a  motion  picture  by  a  corporation 
controlled  by  Mr.  Banks,  in  which  the  plaintiff 
would  portray  the  leading  female  role.  At  that 
time  and  under  date  of  August  18,  1948,  Mr.  Loyd 
Wright,  acting  as  the  attorney  for  the  plaintiff, 
addressed  a  letter  to  Mr.  Polan  Banks,  which  for 
the  purpose  hereof  I  term  a  letter  of  intention, 
which  in  effect  set  forth  that  in  the  proposed  and 
possible  contract  which  was  to  ])e  negotiated  Miss 
Sheridan  would  receive  as  compensation  for  her 
services  the  sum  of  $150,000  and  a  percentage  of 
the  producer's  net  profits,  $50,000  cash  payable  on 
the  first  day  of  shooting  the  picture  and  $100,000 
deferred,  the  $100,000  deferred  to  be  paid  from 
producer's  gross  receipts  as  a  part  of  production 
costs  and  shall  be  payable  pari  passu  with  the  other 
payments. 

The  Court:     What  does  pari  passu  mean? 

Mr.  Gang:     With  equal  step,  it  means  in  Latin. 
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Mr.  Kniix)p :  It  means  in  proportion  to  the  other 
deferred  payments. 

Mr.  Gang:  At  this  time  I  would  like  to  offer 
this  document  of  August  18,  1948,  as  part  of  the 
offer  of  proof  which  we  have  indicated  as  a  letter 
of  intention. 

The  Court:  It  may  be  marked  as  Plaintiff's 
Exhibit  3,  for  identification.  [52] 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  3,  for  identification.) 
Mr.  Gang:  Further,  that  evidence  would  be  pro- 
duced by  plaintiff  and  Polan  Banks  that  it  was  the 
intention  of  the  plaintiff  and  Mr.  Banks  in  negoti- 
ating for  his  corporation,  subsequently  known  as 
Polan  Banks  Productions,  Inc.,  that  plaintiff  would 
receive  minimum  compensation  in  the  sum  of  $150,- 
000;  that  $50,000  of  said  minimum  compensation 
was  to  be  paid  in  cash  on  the  commencement  of 
principal  photography  of  the  picture,  that  $100,000 
of  said  minimum  compensation  was  to  be  deferred 
to  be  paid  out  of  the  proceeds  of  the  picture,  in 
exchange  for  which  agreement  on  the  part  of  plain- 
tiff* Polan  Banks  Productions,  Inc.,  agreed  to  give 
plaintiff  a  percentage  of  the  profits  which  the  pic- 
ture might  earn. 

Further,  that  it  was  not  the  understanding  or  in- 
tention of  the  plaintiff  or  of  Polan  Banks  or  Polan 
Banks  Productions,  Inc.,  in  their  negotiations  to  use 
the  phrase  ''minimum  compensation"  as  meaning 
the  sum  of  $50,000 ;  that  it  was  their  understanding 
and  intention  that  the  phrase  "minimum  compensa- 
tion" would  be  synonymous  with  the  phrase  ''flat 
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compensation,"  otherwise  used  in  the  contract,  and 
that  the  phrase  "flat  compensation"  meant  $150,000; 
that  the  meaning  attributed  by  plaintiff  and  by 
Polan  Banks  Productions,  Inc.,  to  the  phrase  ''mini- 
mum compensation"  in  their  negotiations  [53]  was 
not  changed  or  discussed  when  defendant  RKO  en- 
tered the  negotiations  and  prepared  the  contract  of 
April  29,  1949,  which  is  plaintiff's  Exhibit  1  in 
this  case;  that  there  was  no  discussion  between 
plaintiff  and  defendant  with  reference  to  the  mean- 
ing of  the  phrase  "minimum  compensation"  when 
plaintiff  and  defendant  executed  and  delivered  the 
contract  of  April  29,  1949;  that  the  budget  sub- 
mitted by  defendant  to  plaintiff  with  the  letter  of 
August  13,  1949,  itself  showed  that  plaintiff  was  to 
receive  compensation  in  the  amount  of  $150,000; 
that  Mr.  Gordon  E.  Youngman,  vice-president  of 
defendant,  and  Mr.  Howard  Hughes,  managing 
director-production  of  defendant,  understood  that 
plaintiff  was  to  receive  compensation  of  $150,000, 
and  a  percentage  of  the  profits;  that  the  contract 
dated  April  29,  1949,  was  prepared  by  the  legal 
department  of  defendant. 

We  at  this  time  offer  in  evidence  as  part  of  this 
offer  of  proof,  and  for  identification,  a  document 
which  has  written  in  ink  on  it  Defendant's  Exhibit 
A,  Samuel  Rappaport,  Notary  Public,  May  8,  1950, 
and  in  pencil  " Sheridan-RKO  evidence  folder," 
which  merely  identifies  the  document  which  is  an 
unexecuted  agreement  of  blank  date  between  Polan 
Banks  Productions,  Inc.,  and  Ann  Sheridan,  and 
which  has   a   letter   attached   which   is   signed   by 


vs.  Ann  Sheridan  109 

Polan  Banks  Productions,  Inc.,  by  Polan  Banks, 
dated  April  12,  1949,  and  for  clarity  we  would  refer 
to  this  document  as  the  first  [54]  draft  of  the  con- 
tract, which  will  be  Plaintiff's  Exhibit  next  in  order 
for  identification. 

The  Court:  It  will  be  marked  Plaintiff's  Exhibit 
4,  for  identification. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  4,  for  identificaton.) 

Mr.  Gang:  We  have  next  a  photostatic  copy 
of  an  unexecuted  form  of  contract  in  which  the 
words  "Polan  Banks  Productions,  Inc.,  a  Califor- 
nia corporation,"  were  stricken  out  by  a  pen  strike 
and  the  words  "RKO  Radio  Pictures"  substituted, 
and  "Delaware"  substituted  for  "California,"  and 
various  other  interlineations  made.  This  document 
was  obtained  from  the  legal  department  of  defend- 
ant and  it  is  a  fact  that  the  interlineations  were 
made  by  the  legal  department  of  defendant  in  pre- 
paring the  document  which  subsequently  was  exe- 
cuted by  the  plaintiff  and  defendant. 

For  clarity  we  offer  this  in  evidence  as  the  second 
draft  of  the  contract. 

The  Court:  It  will  be  marked  Plaintiff's  No.  5, 
for  identification. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  5,  for  identification.) 

Mr.  Gang:  Further,  plaintiff  will  offer  to  prove 
by  testimony  of  plaintiff  and  other  witnesses  that 
plaintiff  and  defendant  were  both  engaged  in  and 
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members  of  the  motion  [55]  picture  industry,  and 
that  as  such  they  were  familiar  with  the  customs 
and  usages  of  the  motion  picture  industry;  that 
the  evidence  of  the  negotiations  of  plaintiff  with 
Mr.  Banks  and  with  Polan  Banks  Productions,  Inc., 
and  the  circumstances  surrounding  the  assumption 
of  the  project  by  defendant,  as  well  as  the  customs 
and  usage  of  the  motion  picture  industry,  would 
show  that  under  the  circumstances  of  this  case  the 
phrase  ''minimum  compensation"  meant  $150,000, 
not  $50,000. 

The  Court :      Does  that  complete  the  offer  ? 

Mr.  Gang:  That  is  the  completion  of  the  offer 
of  proof. 

I  assume  it  is  deemed  objected  to. 

The  Court:     Do  you  object  to  it,  Mr.  Knupp? 

Mr.  Knupp:  Yes,  it  is  objected  to.  That  already 
appears  from  the  record,  if  the  court  please.  If  it 
doesn't,  it  is  objected  to,  the  offer  of  proof,  on  the 
ground  that  all  of  the  evidence  offered  by  counsel 
is  incompetent,  irrelevant  and  immaterial,  including 
not  only  what  counsel  has  offered  to  prove  by  oral 
evidence,  but  also  the  documents  which  have  been 
offered. 

The  Court:  On  the  particular  gTound  that  the 
contract  is  not  ambiguous,  but  that  the  meaning  of 
the  term  "minimum  compensation"  can  be  spelled 
out  from  the  contract  between  the  parties  itself  % 

Mr.  Knupp :  That  is  correct,  if  the  court  please, 
our  contention  being  that  the  contract  speaks  for 
itself  and  [56]  that  the  proper  interpretation  of  it  is 
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to  be  determined  from  the  four  corners  of  the  in- 
strument. 

The  Court:  All  right.  The  objection  is  sustained 
to  the  offer  of  i)roof. 

Mr.  Gang:  With  the  same  stipulation  as  pre- 
ceded this  offer  of  proof,  I  now  make  an  offer  of 
proof  with  reference  to  the  issue  of  damages. 

Plaintiff  would  prove  by  testimony  of  the  plaintiff 
and  other  expert  witnesses  that  the  motion  picture 
"Carriage  Entrance,"  based  upon  the  novel  by 
Polan  Banks,  with  the  screen  play  in  the  form  in 
which  it  had  been  approved  by  plaintiff,  with  plain- 
tiff portraying  the  leading  female  role,  if  produced 
and  distributed  by  defendant  in  accordance  with  the 
terms  of  the  contract  of  April  29,  1949,  would  have 
grossed,  taken  in  .in  receipts  for  the  producer,  an 
amount  of  money  in  excess  of  $3,000,000 ;  that  plain- 
tiff by  reason  thereof  would  be  entitled  to  receive 
not  only  the  sum  of  $100,000  as  the  deferred  portion 
of  plaintiff's  minimum  compensation  of  $150,000, 
but  in  addition  thereto  plaintiff  would  have  been 
entitled  to  10  per  cent  of  the  profits  earned  by  said 
motion  picture.  Such  testimony,  as  I  stated  before, 
would  have  been  offered  by  plaintiff  herself  and  by 
at  least  two  experts  in  the  motion  picture  industry 
particularly  qualified  to  express  expert  oi)inions 
with  reference  to  the  earnings  of  a  motion  picture 
made  with  plaintiff  portraying  the  leading  [57]  fe- 
male role  based  on  the  story  '^ Carriage  Entrance'' 
at  the  budget  cost  provided  for  in  the  contract  of 
April  29,  1949. 

Mr.  Knupp :     To  which  offer  of  proof  the  defend- 
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ant  objects  on  the  ground  that  it  is  incompetent  and 
immaterial,  and  upon  the  ground  that  the  contract 
itself  expressly  provides  that  the  defendant  is  not 
required  to  use  the  services  of  the  plaintiff  in  the 
picture,  or  to  complete  the  i)roduction  of  the  picture, 
and  in  the  event  that  it  does  not  the  maximum  re- 
covery against  the  defendant  on  behalf  of  plaintiff 
is  limited  to  the  sum  of  $50,000. 

The  Court:  The  court  will  adhere  to  the  ruling 
made  at  pre-trial  as  shown  in  the  memorandum  to 
counsel,  to  the  effect  that  paragraph  29  of  the  con- 
tract, and  particularly  the  first  sentence  thereof,  is 
to  be  interpreted  so  that  the  sentence  be,  quote, 
^^  .  .  considered  as  an  integral  part  of  the  whole 
contract,"  end  of  quote,  as  indicated  in  the  lan- 
guage of  the  Lorentz  case,  and  that  in  the  crcum- 
stances  listed  in  the  first  sentence  of  paragraph  29 
the  obligation  of  the  studio,  if  any,  could  be  liqui- 
dated by  the  payment  of  minimum  compensation, 
which  the  court  has  found  to  be  the  sum  of  $50,000. 

The  objection  is  sustained. 

Mr.  Gang:  That  completes  the  formalities  on 
that  point,  your  Honor. 

The  Court :  In  the  second  offer  of  proof  no  state- 
ment [58]  was  made  that  if  witnesses  were  duly 
sworn  they  would  so  testify,  but  I  take  it  counsel 
is  making  no  objection  as  to  the  sufficiency  of  the 
offer  of  proof,  but  only  in  so  far  as  it  raises  the 
legal  questions  we  have  been  considering? 

Mr.  Knupp:     That  is  correct,  if  the  court  please. 

The  Court:  Mr.  Bailiff,  will  you  call  the  jury 
down. 
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(Whereupon  the  proceedings  were  resumed 
within  tlie  piesencc;  of  tlie  jury  as  follows:) 

The  Court:  Is  it  stipulated  that  the  jurors  are 
now  present  and  in  their  proper  places'? 

Mr.  Gang:     So  stipulated. 

Mr.  Knupp:     So  stipulated. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  have  had  other  business  to  take  care  of  while 
you  have  been  gone. 

Proceed,  Mr.  Gang. 

Mr.  Gang:  Will  you  take  the  stand  again,  Miss 
Sheridan  ? 

ANN  SHERIDAN 
called  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff,  having   been   previously    sworn,    resumed    the 
stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Gang : 

Q.  At  the  recess  we  were  discussing  the  meet- 
ing which  took  place  somewhere  between  July  14th 
and  16th,  1949,  at  [59]  which  time  Mr.  Tone  came 
into  the  office.  I  do  not  know  whether  you  com- 
pleted your  recollection  of  the  substance  of  what 
took  place  at  that  meeting.  My  notes  indicate  that 
you  were  about  to  finish,  that  Mr.  Tone  had  left 
and  you  were  departing.  Was  anything  said  at 
the  completion  of  that  meeting*? 

The  Court:  We  concluded  with  the  testimony 
that  the  witness  had  said  that  she  thought  that  Mr. 
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Tone  would  do,  and  expressly  told  Mr.  Sparks  at 

that  conversation,  "I  approve  Doc  Tone." 

Q.  (By  Mr.  Gang) :  Does  that  refresh  your 
recollection?  A.     I  believe  so. 

Q.  Was  there  anything  left  to  relate  as  to  that 
conversation  ? 

A.  Yes,  Mr.  Sparks  said  that  it  looked  like  our 
worries  were  over,  that  our  picture  would  be  roll- 
ing right  away,  that  all  he  had  to  do  was  to  report 
to  the  front  office,  and  if  that  was  all  right  with 
Mr.  Hughes  then  we  would  get  started  right  away. 

He  said,  upon  our  leaving,  that  he  would  get  in 
touch  with  me  wdth  regard  to  wardrobe  fittings, 
hairdressing  and  makeup.  With  that  we  left  the 
studio. 

Q.  Is  Mr.  Sparks  in  the  court  room  this  after- 
noon? A.     Yes,  sir. 

Mr.  Grang:  If  your  Honor  please,  would  it  be 
all  right  [60]  if  Mr.  Sparks  stands  up  so  the  jury 
can  identify  him  as  the  person  named? 

The  Court :     Mr.  Sparks,  will  you  rise  ? 

(Mr.  Sparks  does  as  requested.) 

Mr.  Gang:     Mr.  Robert  Sparks. 

The  Court:     Thank  you,  sir. 

Q.  (By  Mr.  Gang)  :  What  was  the  next  meeting 
that  took  place,  Miss  Sheridan  ? 

A.  The  next  meeting  was  on  or  about  the  20th 
of  July. 

Q.     Where  did  that  take  place  ? 

A.     Again  in  Mr.  Sparks'  office. 
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Q.     What  was  the  cast  on  this  occasion  ? 

A.  The  cast  upon  this  occasion  was  Mr.  Par- 
sonnet,  Mr.  Stevenson,  the  director  who  had  been 
assigned  to  the  picture,  Mr.  Banks,  Mr.  Hickox,  and 
myself. 

I  had  received,  prior  to  this  meeting,  a  telephone 
call  from  Mr.  Banks  to  make  the  appointment,  in- 
cidentally, in  which  he  had  said  that  we  had  run  into 
bad  luck,  that  the  front  office  had  not  approved  Mr. 
Tone.  And  I  said,  "Who  objects  to  Mr.  Tone?"  And 
he  said,  ''Mr.  Hughes."  However,  on  the  other  hand, 
he  said  we  were  very  fortunate  in  that  Mr.  Steven- 
son, one  of  the  directors  whom  I  had  O.K.  'd  for  the 
job,  had  been  removed  from  the  picture  "Jet  Pilot" 
and  assigned  to  our  picture,  "Carriage  Entrance." 

This  was  the  occasion  for  Mr.  Hickox  and  myself 
to  meet  [61]  Mr.  Stevenson  and  to  discuss  the  story 
and  possible  replacement  for  Robert  Young  with 
him.  We  arrived  at  Mr.  Sparks'  office  at  the  ap- 
pointed time,  were  introduced  to  Mr.  Stevenson,  and 
after  the  general  amenities  of,  ' '  So  glad  to  have  you 
assigned  to  the  picture,"  and  the  usual  things  that 
are  said  under  circumstances  like  that,  Mr.  Sparks 
said  that  it  was  too  bad  that  our  plans  with  Mr. 
Tone  in  the  part  of  Dr.  Quentin  had  blown  up,  and 
I  asked  Mr.  Sparks  who  had  objected  to  Mr.  Tone 
in  the  part  and  he  said  Mr.  Hughes.  And  I  said, 
"^Hiat  is  his  objection?"  and  Mr.  Sparks  said  that 
Mr.  Hughes  wanted  someone  with  a  higher  box  office 
rating. 

I  said  that  was  rather  strange  coming  from  Mr. 
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Hughes,  since  he  had  submitted  Mr.  Ferrer  who  had 
no  box  office  rating  whatsoever,  since  he  had  only 
done  one  picture,  so  therefore  no  one  knew  how  he 
would  be  accepted  and  what  his  rating  would  be. 

Mr.  Hickox  asked  Mr.  Stevenson  how  he  felt 
about  Mr.  Tone  in  the  part,  and  he  said  he  felt  it 
would  have  been  good  casting. 

I  asked  Mr.  Sparks 

Mr,  Knupp:  Miss  Sheridan,  would  you  mind  if 
I  asked  you  to  speak  a  little  louder?  I  am  having 
difficulty. 

The  Witness :     I  am  terribly  sorry. 

I  asked  Mr.  Sparks,  then,  about  John  Lund,  and 
Mr.  Sparks  [62]  said  that  the  studio  had  said  that 
he  was  not  available. 

Mr.  Banks  spoke  up  at  that  moment  and  said  that 
he  understood  Mr.  Lund  was  available  but  had  read 
the  script  and  turned  it  down  because  of  such  a 
small  part. 

I  asked  Mr.  Sparks  then  about  Mr.  Conte,  and  he 
said  that  Twentieth  Century-Fox  had  requested  a 
script  be  sent  to  them  for  Mr.  Conte 's  O.K.,  and 
that  Mr.  Hughes  had  declined  to  send  the  script. 

Mr.  Hickox  then  asked  again  about  Robert 
Mitchum,  and  Mr.  Sparks  said  that  Mr.  Mitchum 
was  doing  a  picture  called,  I  believe  at  that  time, 
"Christmas  Holiday,"  and  would  go  immediately 
from  that  into  "Jet  Pilot,"  so  he  would  not  be 
available. 

Mr.  Parsonnet  left  the  office  after  a  general  dis- 
cussion of  polishing  the  script  and  what-not,  and 
Mr.  Sparks  asked  if  I  would  object  if  he  asked  Mel 
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Berns,  who  had  just  been  named  the  new  head  of 
the  makeup  office,  to  discuss  makeup  and  hairdress- 
ing  with  me.  I  said,  ''Not  at  all."  Mr.  Berns  arrived 
there  with  really  no  problems  to  discuss  with  him.  I 
pointed  out  to  him  that  I  put  on  my  own  makeup, 
and  Hazel,  the  head  of  the  hairdressing  department, 
said  that  Ruby  Felker  was  already  on  the  lot  work- 
ing, she  would  be  finished  in  time  and  she  would  be 
assigned  to  my  picture  as  my  hairdresser. 

That  was  the  end  of  the  meeting  with  all  of  us 
agreeing  [63]  to  look  further  for  another  replace- 
ment. 

Q.     Did  you  have  another  meeting  after  that  ? 

A.  Yes,  sir.  There  was  another  call  from  Mr. 
Banks.  It  was  on  or  about  the  22nd,  I  believe. 

Q.     Still  in  July?  A.     Yes,  sir. 

Q.  Will  you  relate  who  was  present  on  that  oc- 
casion ? 

A.  There  was  Mr.  Sparks,  Mr.  Banks,  Mr. 
Hickox,  and  myself. 

Q.  Mr.  Stevenson  was  not  present  on  this  occa- 
sion? A.     No,  sir. 

Q.  What  did  you  do  after  you  got  to  the  office  of 
Mr.  Sparks'? 

A.  Mr.  Sparks  said  that  he  had  a  picture  he 
would  like  to  run  on  Mel  Ferrer,  the  picture  he  had 
done  called  "Lost  Boundaries,"  and  he  would  like 
to  run  the  picture  and  see  how  I  felt  a1)out  Mr. 
Ferrer  in  the  part  of  Dr.  Quentin. 

Q.     What  did  you  do  then? 

A.     We  went  to  the  projection  room,  Mr.  Banks, 
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Mr.  Sparks,  Mr.  Hickox,  and  myself.  My  secretary 
accompanied  me  that  time,  too.  And  ran  the  pic- 
ture, "Lost  Boundaries." 

At  the  end  of  the  picture  I  commented  that  I 
thought  it  was  a  very  fine  picture  and  that  Mr.  Fer- 
rer was  a  very  fine  actor,  but  I  still  did  not  think 
that  he  was  the  type  to  play  the  part  of  Dr.  [64] 
Quentin. 

Mr.  Banks  said  that  he  felt  that  I  was  right,  that 
Mr.  Ferrer  was  not  the  type.  Mr.  Hickox  said  that 
he  didn't  think  that  he  was  the  type.  And  Mr. 
Sparks  said  that  he  thought  we  were  right,  that  Mr. 
Ferrer  was  not  the  type  to  play  the  part. 

With  that  we  left  the  studio. 

Q.  The  following  week,  which  was  July  25th,  did 
you  get  a  message  to  have  a  meeting  with  Mr.  Sid- 
ney Rogell  who  was  an  official  of  the  defendant  ? 

A.     Yes,  sir. 

Q.     You  did?  A.     Yes,  sir. 

Q.  In  response  to  that  message  did  you  go  to  Mr. 
Rogell's  office? 

A.  We  went  first  to  Mr.  Sparks'  office  with  Mr. 
Banks  present  and  Mr.  Hickox,  where  Mr.  Sparks 
said  that  he  wanted  to  warn  me  that  Mr.  Rogell  had 
been  instructed  to  sell  me  on  Mel  Ferrer  for  the  part 
of  Dr.  Quentin. 

The  Court :     Does  the  record  show  who  Rogell  is  ? 

Mr.  Gang :     Mr.  Rogell  is  here. 

The  Court :  1  mean  his  official  capacity  with  the 
defendant  ? 

Mr.  Gang:     It  hasn't  as  yet. 
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It  may  be  stipulated  that  at  that  time  he  was  an 
executive  in  connection  with  the  operation  of  the 
studio.  [65] 

The  Court:     All  right. 

Q.     (By  Mr.  Gang)  :     Proceed. 

A.  Mr.  Banks  and  Mr.  Sparks  escorted  Mr. 
Hickox  and  I  to  Mr.  Rogell's  office.  After  a  few 
moments  wait  we  were  ushered  in.  I  beg  your 
pardon.  Are  we  at  the  25th  now  ? 

Q.     Somewhere  around  there. 

A.     I  am  on  the  wrong  meeting,  then. 

Q.  Let's  go  back,  then.  What  was  the  next  meet- 
ing you  had  after  the  meeting  at  which  time  you  had 
your  discussions  with  reference  to  makeup  and  hair- 
dressing  ? 

A.  The  next  meeting  was  on  or  about  the  25th 
and  it  was  with  Mr.  Rogell. 

Q.  After  the  ''Lost  Boundaries"  picture  was 
seen?  A.     Yes,  I  am  sorry. 

The  Court:  It  was  after  the  meeting  concerning 
the  running  of  ''Lost  Boundaries"? 

The  Witness:     Yes. 

The  Court :     You  had  the  meeting  concerning 

The  Witness :     About  the  22nd. 

The  Court:  The  meeting  at  which  Berns  came 
down  for  hairdressing,  and  then  you  had  the  meet- 
ing where  you  ran  the  picture,  "Lost  Boundaries"? 

The  Witness :     That  is  correct. 

The  Court:  And  then  you  had  the  meeting  with 
Rogell? 

The  Witness :     Yes,  sir,  about  the  25th.  [J6Q~\ 
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The  Court:     That  is  what  you  said  to  start  with. 

The  Witness:  Except  that  there  was  another 
meeting  with  Mr.  Rogell.  I  got  that  confused.  There 
was  one  later. 

Mr.  Gang:  May  we  now  have  the  one  that  im- 
mediately followed  the  one  at  the  time  where  you 
saw  ''Lost  Boundaries'"?  Who  was  present? 

The  Witness:  Mr.  Kogell,  Mr.  Hickox,  and  my- 
self. 

Q.     (By  Mr.  Gang) :     Where  was  that  meeting? 

A.     In  Mr.  Rogell 's  office. 

Q.  Do  you  remember  what  time  of  day  it  was, 
morning  or  afternoon? 

A.     It  was  in  the  afternoon. 

Q.  Can  you  give  us  the  gist  of  what  was  said  by 
the  parties  present? 

A.  Yes.  Mr.  Rogell  said,  after  we  arrived  and 
were  ushered  in,  that  for  the  record  this  meeting 
would  last  two  hours,  but  actually  it  would  take 
about  five  minutes.  He  apologized  for  my  having 
made  an  unnecessary  trip  into  town,  so  he  said,  he 
felt  it  was  an  unnecessary  trip,  but  that  he  was  in  a 
spot  and  he  was  sure  I  would  overlook  the  unneces- 
sary trip  into  town.  He  said  that  Mr.  Hughes  had 
instructed  him  to  sell  me  on  Mel  Ferrer  for  the 
part  of  Dr.  Quentin. 

I  said  that  to  please  Mr.  Hughes  I  would  like  to 
be  able  to  say  that  I  would  accept  him  for  the  part, 
that  I  thought  he  was  right,  but  I  just  couldn't  sin- 
cerely say  that  I  felt  [67]  that  he  was  the  right  type 
for  the  part. 
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Mr.  Rogell  said  that  even  if  I  did  go  against  my 
better  judgment  and  accepted  Mel  Ferrer  for  the 
part  of  Dr.  Quentin  he  couldn't  guarantee  me  that 
I  would  have  him  a  couple  of  days  later,  because  Mr. 
Hughes  was  contemplating  loaning  Mr.  Ferrer  to 
Mr.  Goldwyn  for  a  picture.  With  that  he  said, 
"That  is  the  end  of  the  two-hour  meeting,"  which 
actually  took  about  five  minutes  of  our  time. 

I  told  him  that  I  appreciated  his  telling  us  very 
much,  that  the  rush  call  in  to  town,  the  unnecessary 
trip,  was  quite  all  right,  because  I  was  going  to  the 
hospital  on  the  following  Thursday  and  there  I  was 
assured  of  a  rest. 

That  meeting  closed  with  our  remarking  in  a 
facetious  manner  that  probably  RKO  had  been 
responsible  for  my  going  to  the  hospital. 

Q.  What  was  the  first  occasion  on  which  you 
went  to  RKO  to  be  fitted  for  your  wardrobe  ? 

A.     That  was  on  July  27th. 

Q.  Prior  to  that  time  had  you  talked  to  the  man 
who  had  been  engaged  to  be  the  dress  designer  *? 

A.  Yes,  I  had  dropped  by  his  place  several  times 
to  O.K.  sketches. 

Q.  His  name  was  William  Travilla,  T-r-a- 
v-i-1-l-a,  is  that  the  way  you  pronounce  it? 

A.     Travilla,  yes.  [68] 

Q.  And  on  prior  occasions  you  had  theretofore 
gone  over  the  proposed  sketches  with  Mr.  Travilla? 

A.     Yes. 

Q.     And  on  this  day,  the  27th  of  July  you  were 
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there  for  fitting  the  wardrobe  that  had  been  pre- 
pared pursuant  to  the  sketches? 

A.     That  is  correct. 

Q.     Tell  us  what  happened  on  that  occasion. 

A.  I  fitted  thirteen  costumes,  which  took  most  of 
the  day  to  fit,  and,  as  a  matter  of  fact,  that  was 
most  of  the  costumes  used  in  the  picture.  I  believe 
we  had  only  one  or  two  more  outfits  to  do. 

Q.     Was  this  a  period  or  costume  picture? 

A.  Yes,  the  setting  of  the  picture  was  somewhere 
around  the  1870 's. 

Q.  These  costumes  that  you  were  to  be  fitted  for 
were  period  dresses  that  had  to  be  fitted  to  your 
particular  form? 

A.  In  a  sense  my  particular  form.  There  were 
corsets  necessary  for  my  particular  figure,  and  a 
great  deal  of  padding  around  the  hips. 

Q.     Was  there  a  milliner  who  fitted  hats  for  you? 

A.  Yes,  a  milliner  from  Jacques  there  to  fit  hats, 
and  there  were  people  from  Westerm  Costuming 
Company  to  fit  capes  and  wraps. 

Q.  And  was  anybody  there  with  reference  to 
hairdressing  ?  [69] 

A.  Yes,  sir.  Hazel  came  up  with  switches  and 
falls  to  match  hair  for  the  part. 

Q.  I  don't  know  that  this  is  material.  I  suppose 
the  ladies  know  what  you  mean  by  switches  and 
falls.  I  don't.  Maybe  the  gentlemen  do.  I  suppose  it 
is  pieces  of  hair  that  fit  in  your  own  hair  ? 

A.  Yes,  matched  in  color,  that  they  could  use  to 
make  me  look  like  I  had  long  hair. 
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Q.  It  was  after  this  that  you  entered  St.  John's 
Hospital  for  a  check-up  and  rest? 

A.     That  is  correct. 

Q.     How  long  were  you  there? 

A.     I  was  there  a  week. 

Q.  That  would  bring  us  to  sometime  in  early 
August,  Miss  Sheridan? 

A.  Yes,  sir,  somewhere  around  the  11th  of  Au- 
gust. 

Q.  When  you  came  back  from  the  hospital  did 
you  have  any  further  meetings  with  any  of  the 
executives  of  RKO? 

A.  Well,  it  was  on  or  about  the  11th  that  I  had 
the  next  meeting. 

Q.     Was  that  again  at  Mr.  Sparks'  office? 

A.  Well,  this  is  the  one  that  I  started  to  talk 
about  before,  it  was  a  call  to  go  to  Mr.  Sparks'  of- 
fice, where  Mr.  Sparks  warned  me  that  we  were  to 
proceed  to  Mr.  Rogell's  office  and  that  Mr.  Rogell 
had  been  instructed  again  to  sell  [70]  me  on  Mel 
Ferrer  for  the  part  of  Dr.  Quentin.  And  we  were 
escorted  to  Mr.  Rogell's  office  by  Mr.  Banks  and  Mr. 
Sparks,  and  when  ushered  into  Mr.  Rogell's  office 
Mr.  Rogell  said  this  meeting  was  probably  a  waste 
of  time,  but  that  he  had  been  instructed  to  sell  me  on 
either  Mel  Ferrer  or  Robert  Ryan  for  the  part  of 
Dr.  Quentin.  And  he  asked  me  about  Mel  Ferrer, 
and  I  told  him  I  was  terribly  sorry,  I  could  not  see 
him  in  the  part  of  Dr.  Quentin,  I  did  not  think  he 
was  the  type. 
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He  said,  ''What  about  Robert  Ryan?"  I  said,  "I 
am  terribly  sorry,  Ryan  is  not  the  type  to  play  the 
part  of  Dr.  Quentin."  With  that  he  mentioned 
Robert  Preston,  Richard  Basehart,  and  Van  Heflin. 

To  Mr.  Preston  I  said  no,  I  was  afraid  Mr.  Pres- 
ton was  not  right  for  the  part.  To  Richard  Basehart 
I  said  he  was  not  right  for  the  part.  I  felt  that  he 
was  too  young  and  much  too  short  in  stature  to  play 
opposite  me,  it  would  be  unbelievable.  As  to  Mr. 
Heflin  I  didn't  think  he  was  correct  for  the  part, 
and  I  also  felt  that  he  was  not  available. 

Mr.  Hickox  spoke  up  and  asked  again 

Mr.  Knupp :  I  am  awfully  sorry,  Miss  Sheridan, 
I  do  have  difficulty  following  you. 

Q.     (By  Mr.  Gang)  :     A  little  louder. 

A.     Very  well. 

Mr.  Knupp:     Please.  [71] 

A.  (Continuing) :  Mr.  Hickox  spoke  up  and 
again  mentioned  Mr.  Tone  for  the  part,  and  Mr. 
Rogell,  delving  into  the  lower  right-hand  corner 
drawer  of  his  desk,  brought  out  what  is  known  as 
the  producer's  bible,  I  believe  they  refer  to  it  as,  it 
is  an  A.R.I,  book,  the  Audience  Research  Institute, 
a  Gallup  poll  book  which  gives  box  office  ratings  on 
different  stars  in  the  business.  He  said  that  Mr. 
Hughes  wanted  someone  with  a  much  higher  box  of- 
fice rating  than  Mr.  Tone  had.  He  opened  the  book, 
looked  up  Mr.  Tone,  and  said  that  his  rating  is  only 
15.  Mr.  Hickox  asked  about  Robert  Young's  rating. 
Mr.  Rogell  evidently  looked  up  Mr.  Young's  rating 
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and  said,  '^Oh,  it  is  about  the  same  as  Mr.  Tone's." 

And  with  that  he  i)ut  the  book  away. 

I  questioned,  again,  the  possibility  of  Mel  Ferrer 
having  any  box  office  value,  if  that  is  what  Mr. 
Hughes  was  looking  for,  and  Mr.  Rogell  said  that  I 
was  correct,  that  Mel  Ferrer  was  not  mentioned  in 
the  little  black  book  at  all. 

Q.  (By  Mr.  Gang)  :  What  was  the  conclusion 
of  that  meeting.  Miss  Sheridan? 

A.  He  said  that  he  would  advise  Mr.  Hughes  as 
to  our  decisions,  my  decision,  and  we  would  have 
to  look  further. 

Q.  After  this  meeting  what  was  the  next  thing 
you  did? 

A.     Well,  on  the  way  back  to  the  car [72] 

Q.  Since  none  of  the  defendants  are  present,  you 
will  have  to  omit  your  mental  processes  and  just  tell 
us  what  you  did.  Again  we  are  back  to  the  objective 
facts. 

A.  Very  well.  I  am  terribly  sorry.  I  asked  Mr. 
Hickox  to  get  Mr.  Rogell  to  make  an  appointment 
with  Mr.  Hughes,  so  that  I  could  talk  personally 
with  Mr.  Hughes  and  see  if  we  could  come  to  any 
conclusion  on  a  leading  man. 

Q.     Was  such  an  api^ointment  made? 

A.  Yes,  sir,  the  following  Monday,  which  was 
the  15th. 

Q.     Of  August? 

A.  Of  August.  Mr.  Rogell  called,  called  Mr. 
Hickox  and  said  that  he  had  been  very  fortunate  in 
contacting  Mr.  Hughes  and  Mr.  Hughes  would  see 
me  that  evening  at  6 :45. 

Q.     Where  was  Mr.  Hughes'  office? 
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A.     We  went  to  the  Samuel  Goldwyn  Studio. 

Q.  That  is  on  Santa  Monica  Boulevard  about  two 
miles  from  the  RKO  studios  ?  A.I  believe  so. 

Q.  When  you  got  there  who  was  there?  Anybody 
from  RKO? 

A.  Yes,  Mr.  Rogell  met  us  at  the  gate  and  es- 
corted us  to  Mr.  Hughes'  office. 

Q.     How  did  you  get  to  Mr.  Hughes'  office? 

A.     We  drove  in. 

Q.     Relate  what  happened  from  then  on.  [73] 

A.  Yes.  We  entered  Mr.  Hughes'  office,  Mr. 
Hughes  came  out,  and  after  the  usual  greetings  and 
introduction  to  Mr.  Hickox,  whom  he  did  not  know, 
he  offered  me  the  leather  chair  in  the  office,  and  as 
I  was  being  seated  he  said,  "Where  is  your  war 
paint?  You  don't  look  like  you  came  over  here  for  a 
fight."  And  I  said,  "I  didn't,"  I  merely  had  come 
over  in  hopes  that  we  could  come  to  some  decision 
for  a  leading  man  so  we  could  get  the  picture  started 
right  away. 

He  said,  "What  is  wrong  with  Mel  Ferrer  or 
Robert  Ryan?" 

I  said,  "There  is  nothing  wrong  with  either  of 
them,  they  are  fine  actors,  but  none  of  them  are  the 
type  physically  for  the  part." 

Then  he  said  to  Mr.  Rogell,  "Who  else  has  been 
mentioned?"  Mr.  Rogell  said,  "Richard  Basehart, 
Van  Heflin,  Robert  Preston." 

And  he  said,  "What  is  wrong  with  those?" 

And  I  said,  "There  is  nothing  wrong  with  the 
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gentlemen  at  all,  it  is  merely  that  they  are  not  the 

type  physically  to  fit  the  part." 

I  then  asked  him  if  I  could  have  Robert  Mitchum, 
and  he  said  that  Mr.  Mitchum  was  not  available, 
that  he  was  in  a  picture,  and  the  picture  wouldn't  be 
finished. 

Mr.  Hickox  spoke  up  and  said  he  had  checked  the 
schedule  [74]  at  the  studio  and  found  that  the  pic- 
ture, "Christmas  Holiday,"  would  be  finished  within 
a  week  and  Mr.  Mitchum  would  be  available.  And 
Mr.  Hughes  said  he  was  not  available,  he  would  go 
immediately  from  '* Christmas  Holiday"  into  'Met 
Pilot."  He  said  that  he  liked  Mel  Ferrer  for  the 
part,  and  Mr.  Hickox  said  if  he  was  so  set  on  hav- 
ing Mr.  Ferrer  in  the  picture,  why  not  cast  him  in 
the  part  of  Paul  instead  of  as  the  romantic  interest. 
J\lr.  Hughes,  getting  up  and  striding  the  office,  said 
that,  "We  have  already  promised  Melvin  Douglas 
that  part,"  speaking  of  the  part  of  Paul,  and  he 
turned  to  Mr.  Rogell  and  said,  "Is  that  right,  Sid?" 
And  Mr.  Rogell  said,  "Yes." 

He  said,  "We  have  a  commitment  with  him." 

Mr.  Rogell  said,  "Yes,  we  have."  "Besides,  he," 
meaning  Mel  Ferrer,  "doesn't  like  that  part,  he 
wants  the  part  of  the  doctor." 

I  then  asked  Mr.  Hughes  his  objection  to  Fran- 
chot  Tone  for  the  lead,  and  he  said  that  he  wanted 
someone  with  a  higher  box  office  rating. 

Mr.  Hickox  then  said  that  Mr.  Tone  had  done  very 
well  in  the  last  picture,  "Every  Girl  Should  Be 
Married,"  with  Carey  Grant  and  Betsy  Drake.  And 
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Mr.  Hughes  said  that  that  was  right,  he  had  done 
well  in  that,  but  since  then  he  had  made  a  lousy 
picture  in  Paris  called  "Man  on  the  Eiffel  Tower," 
and  besides  he  didn't  like  him  for  the  part.  [75] 

With  that  he  turned  to  me  and  asked  me  to  recon- 
sider, be  cooperative  and  come  to  the  studio  the  next 
day  to  look  at  more  film  on  Robert  Preston,  Mel 
Ferrer,  Robert  Ryan,  and  Van  Heflin.  I  agreed  to 
do  this. 

Mr.  Rogell  made  a  note  of  the  list  of  names  and 
made  an  appointment  with  Mr.  Hickox  and  myself 
for  the  next  day  between  1 :00  and  1 :30  to  run  film. 

Q.  The  next  day  was  Tuesday,  the  16th  of  Au- 
gust? A.    Yes,  sir. 

Q.     And  you  went  to  the  studio  again? 

A.     Yes,  that's  right,  at  the  appointed  time. 

Q.     Tell  us  what  happened. 

A.  We  went  to  Mr.  Rogell 's  office,  Mr.  Rogell 
said  that  he  had  set  the  film  up  in  the  projection 
room  and  had  asked  Mr.  Banks  to  go  with  us  to  run 
the  film.  We  went  to  the  projection  room,  Mr.  Banks 
sat  with  us  through  the  film,  we  saw  quite  a  bit  of 
film  on  Robert  Ryan,  one  picture  or  parts  of  one 
picture,  in  which  he  played  a  prize  fighter  with  a 
cauliflower  ear,  another  picture  in  which  he  played 
a  bellowing,  overbearing  sort  of  mentally  unbal- 
anced millionaire.  And  then  we  saw  film  on  Mr. 
Robert  Preston,  wherein  he  was  a  cowboy  with  a 
beard  about  four  days  old.  Then  we  saw  more  film 
from  "Bed  of  Roses,"  which  was  the  original  pic- 
ture we  had  seen  with  Mr.  Ryan  and  Mr.  Ferrer,  in 
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which  Mr.  Ryan  x^layecl  the  part  of  the  love  interest 
of  Miss  [76]  Fontaine,  and  again  Mr.  Ferrer  was 
very  little  in  evidence  as  the  artist  in  the  picture. 
And  we  saw  Mr.  Van  Heflin  in  a  scene  from  a  pic- 
ture with  Joan  Crawford.  The  name  of  the  picture 
I  would  not  know.  The  titles  were  not  given. 

Upon  looking  at  all  the  film  we  left  and  went  back 
to  Mr.  Rogell's  office  where  Mr.  Banks  left  us.  We 
went  in  to  Mr.  Rogell's  office  and  again  he  said, 
''What  about  Mel  Ferrer?"  And  I  said,  "No,  I  am 
terribly  sorry,  he  is  not  the  type  for  the  part." 

He  said,  "What  about  Robert  Ryan?" 

I  said,  "No." 

He  said,  "What  about  Robert  Preston?" 

And  I  said,  "No." 

And  he  said,  "What  about  Van  Heflin?" 

And  I  said,  "No." 

At  this  time  he  was  jotting  down  notes,  and  he 
said,  "What  about  Charles  Boyer  for  the  part?" 

And  I  thought  for  a  moment  and  I  said,  "I  think 
Charles  Boyer  would  be  very  fine  for  the  part.  As  a 
matter  of  fact,  it  should  be  very  simple  to  switch 
the  character  of  Dr.  Quentin  from  a  Bostonian  to  a 
Frenchman  with  an  accent,  and  I  feel  Mr.  Boyer 
has  the  necessary  qualities  to  portray  the  part,  but 
would  he  accept  such  a  part?" 

And  Mr.  Rogell  said  that  he  was  having  Mr. 
Schuessler,  the  casting  director  of  the  studio,  check 
as  to  Mr.  Boyer 's  [77]  availability,  and  he  would  be 
up  in  his  office  to  report  within  a  few  minutes. 

Mr.  Schuessler  arrived  and  Mr.  Rogell  asked  him 
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about  Mr.  Boyer's  availability,  and  Mr.  Schuessler 

said,  yes,  Mr.  Boyer  was  available. 

Again  Mr.  Rogell  went  over  the  names  of  Mel 
Ferrer,  Robert  Ryan,  Van  Heflin,  and  Robert  Pres- 
ton, and  again  I  gave  the  same  answers  of  no,  I 
didn't  think  any  of  them  were  correct. 

We  went  back,  then,  to  discuss  Charles  Boyer.  I 
said  that  I  didn't  Imow  that  he  would  accept  the 
part.  They  said  that  they  were  improving  it  in  the 
rewrite  of  the  script,  but  nobody  had  seen  it  as  yet. 
And  I  doubted  that  they  would  be  able  to  make  the 
part  big  enough  to  be  attractive  to  Mr.  Boyer. 

Both  Mr.  Schuessler  and  Mr.  Rogell  said  that  the 
main  or  the  prime  requisite  of  Mr.  Boyer  in  any 
picture  was  that  he  win  the  girl  at  the  end  of  the 
picture,  and  they  were  sure  that  he  would  accept 
this  part,  that  it  would  be  built  up  so  that  he  would 
be  pleased  with  it. 

We  'Said  that  was  fine,  wonderful,  and  with  that 
left  the  office  with  Mr.  Schuessler  saying  that  he 
would  check  further  and  let  us  know. 

Q.  Where  did  you  go  after  you  left  Mr.  Rogell's 
office  on  the  afternoon  of  August  16th?  [78] 

A.     We  went  to  Mr.  Youngman's  office. 

Q.  Mr.  Youngman  was  then  a  vice-president  of 
RKO,  is  that  right?  A.     I  believe  so. 

Mr.  Gang:     Mr.  Youngman,  will  you  stand  up? 

(Mr.  Youngman  did  as  requested.) 

Mr.  Gang:     Thank  you. 

Q.     (By  Mr,  Gang)  :     You  went  right  into  Mr. 
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Youngman's  office  on  the  same  floor  of  the  build- 
ing that  Mr.  Rogell  was  on  ? 

A.     Just  across  the  hallway,  yes. 

Q.  After  you  were  announced  were  you  admitted 
to  Mr.  Youngman's  office  immediately? 

A.     Yes,  sir. 

Q.     Was  there  a  conversation  at  that  time? 

A.  Yes,  there  was.  Mr.  Hickox,  after  having  been 
introduced,  my  having  been  introduced  to  Mr. 
Youngman,  whom  I  had  not  met  before,  and  being 
seated,  Mr.  Hickox  started  at  the  signing  of  the  con- 
tract and  told  Mr.  Youngman  everything  that  had 
happened,  all  the  people  who  had  been  O.K.'d  by 
me,  all  the  things  that  had  happened,  or  to  the  best 
of  his  recollection  eA^erything  that  had  happened, 
and  said  that  Mr.  Hughes  seemed  to  be  unable  to 
make  up  his  mind  as  to  actually  whom  he  wanted  in 
the  part,  and  would  Mr.  Youngman  intercede  on  my 
l)ehalf  and  see  if  he  could  get  some  conclusion  [7,9] 
on  the  leading  man,  since  time  was  running  out,  and 
it  was  a  very  vital  element  at  that  time.  Mr.  Young- 
man said  that  casting  was  not  in  his  line,  but  he 
would  see  what  he  could  do.  He  turned  to  me  and 
said,  ''You  did  accept  Charles  Boyer?"  And  I  said, 
''I  certainly  did." 

AYith  that  he  said  that  he  would  check  to  see  what 
he  could  do,  and  we  left. 

Q.  Did  Mr.  Rogell  or  Mr.  Youngman  or  Mr. 
Schuessler  communicate  with  you  again  after  that 
date?  A.     No,  sir. 

Q.     What  was  the  next  thing  that  happened  ? 
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A.     I  got  a  letter  cancelling  my  contract. 

Mr.  Gang:  We  offer  next  in  evidence,  your 
Honor,  the  letter  from  defendant  to  plaintiff,  dated 
August  17,  1949. 

The  Court:  It  will  be  received  as  Plaintiff's  6  in 
evidence. 

(The  document  referred  to  was  marked 
Plaintiff's  Exhibit  6,  and  was  received  in  evi- 
dence.) 

Mr.  Gang:  I  think  it  is  stipulated  that  the  wit- 
ness received  this,  in  the  pre-trial  memorandums.  I 
won't  show  it  to  her. 

The  Court :  So  stipulated.  You  may  read  it  to  the 
jury  if  you  desire. 

Mr.  Gang:  This  letter  is  on  the  letterhead  of 
RKO,  it  is  dated  August  17,  1949,  it  is  addressed  to 
Miss  Sheridan  [80]  and  it  reads  as  follows: 

"Dear  Miss  Sheridan: 

"Please  refer  to  the  agreement  of  employ- 
ment between  us  dated  April  29,  1949,  relating 
to  your  employment  in  connection  with  the 
photoplay,   "Carriage   Entrance." 

"We  have  heretofore  and  from  time  to  time 
discussed  with  you  and  submitted  to  you  for 
your  approval  as  the  actor  to  portray  the  lead- 
ing male  role  in  said  photoplay  the  names  of 
Robert  Preston,  Richard  Basehart,  Robert 
Ryan,  Van  Heflin  and  Mel  Ferrer,  any  one  of 
whom  would  have  been  eminently  qualified  to 
portray  said  leading  male  role.  You  have  ad- 


vs.  Ann  Sheridcm  133 

(Testimony  of  Ann  Sheridan.) 

vised  us  that  you  did  not  approve  any  of  these 
tive  actors  so  submitted  to  you  for  your  ap- 
proval. 

^'The  term  of  your  employment  under  said 
agreement  of  employment  commenced  on  July 
6,  1949,  l3ut  l)y  reason  of  your  failure  and  re- 
fusal to  approve  one  of  said  actors  to  portray 
said  leading  male  role,  we  have  been  unable  to 
proceed  v/ith  the  production  of  said  photoplay. 
We  have  incurred  a  large  amount  of  costs  in 
connection  with  the  proposed  production  of  the 
photoplay  and  the  delay,  by  reason  of  [81] 
your  failure  and  refusal  to  approve  a  leading 
man,  has  caused  us  to  incur  a  large  amount  of 
expenses  which  would  not  have  been  so  incurred 
had  you  approved  one  of  the  names  heretofore 
submitted  to  you.  We  can  no  longer  continue 
to  incur  these  costs  or  delay  the  production  of 
the  i:)hotoplay. 

"By  reason  of  your  failure  to  approve  an  ac- 
tor to  portray  the  leading  male  role  in  said 
photoplay,  we  will  not  utilize  your  services  in 
said  photoplay  and  we  will  not  pay  you  any 
compensation  whatsoever  in  connection  there- 
with. 

"Very  truly  yours, 

"RKO  RADIO   PICTURES, 
"INC., 
"By  /s/  GORDON  E.  YOUNGMAN, 
"Vice  President."  [81-A] 

Q.     (By  Mr.  Gang)  :     Up  to  and  including  Au- 
gust  16,    1949,   had   Mr.    Rogell,    Mr.    Banks,   Mr. 
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Sparks,  or  Mr.  Hughes,  or  anyone  else,  told  you  that 
any  particular  actor  was  assigned  to  portray  the 
leading  male  role  in  the  picture*?  A.     No,  sir. 

Q.  Up  to  and  including  August  16,  1949,  had  you 
refused  to  approve  any  man  assigned  to  the  role  by 
defendant  ? 

A.  I  beg  your  pardon.  Would  you  repeat  that, 
please  ? 

(The  question  was  read  by  the  reporter.) 

Mr.  Gang :     Is  that  not  clear  to  you  ? 

The  Witness :     No. 

Q.  (By  Mr.  Gang)  :  Had  the  defendant  told 
you  that  they  had  picked  a  man  who  would  portray 
the  role  and  you  could  either  disapprove  or  approve 
him?  A.     No,  sir. 

Q.  You  received  the  notice  of  termination,  which 
is  dated  August  17th,  sometime  on  Friday,  the  19th 
of  August,  is  that  right?  A.     That's  correct. 

Q.  And  that  was  the  first  notification  you  had  of 
what  the  defendant  had  done,  is  that  correct? 

A.     That's  right. 

Q.  A\^ien  did  you  first  learn  that  the  defendant 
proceeded  to  make  the  motion  picture,  ''Carriage 
Entrance"? 

A.  A  couple  of  weeks  later  when  I  read  in  the 
papers  [82]  that  Mr.  Mitchum  and  Miss  Gardner 
had  been  assigned  to  the  picture. 

Q.  And  the  next  picture  that  Mr.  Mitchum  did 
for  the  defendant  after  finishing  ''Christmas  Holi- 
day" was  not  "Jet  Pilot,"  but  was  "Carriage  En- 
trance," is  that  correct? 
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A'.     Tliat's  correct,  yes. 

Q.  Prior  to  July  6tli,  1949,  on  Jmie  29,  1949, 
you  signed  a  letter  requested  by  defendant,  did  you 
not?   I  will  show  it  to  you.  A.     Yes. 

Mr.  Gang:  By  the  way,  your  Honor,  these  are 
all  part  of  the  documents  stipulated  in  the  pre- 
trial. 

The  Court:  Yes,  I  notice  the  stipulation  says 
a  letter  from  defendant  to  plaintiff. 

Mr.  Gang:     That  is  correct.   Didn't  I  say  that? 

The  Court:  You  said  something  about  her  sign- 
ing it. 

Mr.  Gang:  It  was  sent  to  her,  but  a  receipt  was 
indicated  and  she  signed  it. 

The  Court:  All  right.  It  will  be  received  as 
Plaintiff's  No.  7,  a  letter  of  June  29,  1949,  in  evi- 
dence. 

The  Clerk:     Plaintiff's  Exhibit  7  in  evidence. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  7,  and  was  received  in  evidence.) 

Mr.  Gang:     This  is  dated  June  29,  1949.  [83] 

"Dear  Miss  Sheridan: 

''This  will  confirm  our  agreement  in  con- 
nection with  the  agreement  of  employment  be- 
tween us  dated  April  29,  1949,  which  agreement, 
as  heretofore  amended,  is  hereinafter  referred 
to  as  the  'employment  agreement.' 

"It  is  hereby  mutually  agreed  that  the  date 
not  later  than  which  we  are  to  deliver  to  you  a 
copy  of  the  final  budget  for  'Carriage  Entrance' 
and  a  list  of  all  deferments  payable  out  of  the 
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receipts  from  'Carriage  Entrance'  as  provided 
in  Article  7  of  said  Employment  Agreement 
shall  be  postponed  to  and  including  July  25, 
1949." 

The  Court:  Then  down  at  the  bottom  there  of 
it  it  is  signed  "Agreed  to:  Ann  Sheridan." 

Mr.  Gang:  I  might  state,  your  Honor,  that  the 
contract  had  certain  dates  and  it  was  required  that 
Miss  Sheridan  waive  those  dates. 

The  next  document  is  dated  July  8,  1949,  it  is 
addressed  to  the  plaintiff  and  is  agreed  to  by  the 
plaintiff.   We  offer  that  as  our  next  exhibit. 

The  Court:  Reveived  as  Plaintiff's  Exhibit  8 
in  evidence.  You  may  read  it.  [84] 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  8,  and  was  received  in  evidence.) 

Mr.  Gang:  With  your  permission  I  will  omit 
the  first  paragraph,  which  is  the  same  in  all,  re- 
ferring to  the  employment  contract.  The  gist  of  it 
is  in  the  second  paragraph: 

''You  hereby  agree  that  notwithstanding  any- 
thing to  the  contrary  contained  in  said  Employ- 
ment Agreement,  and  particularly  without  limit- 
ing the  generality  of  the  foregoing,  notwith- 
standing anything  to  the  contrary  contained  in 
Article  30  of  said  Employment  Agreement,  in 
the  event  we  cast  Mr.  Melvin  Douglas  in  the  mo- 
tion picture  'Carriage  Entrance,'  in  connection 
with   which   you   are   to   render   your   services 
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pursuant  to  the  Employment  Agreement,  we 
may,  at  our  election,  but  without  obligation  so 
to  do,  give  said  Melvin  Douglas  co-star  billing 
in  third  position  of  the  co-stars  in  the  same 
size  of  type  as  the  size  of  type  used  to  display 
your  name  in  such  co-star  billing." 

The  Court:  That  concerned  Melvin  Douglas' 
part  in  a  part  other  than  that  of  Dr.  Quentin  ? 

Mr.  Gang:  That  is  correct,  your  Honor.  That 
was  the  [85]  second  male  lead. 

The  next  document  we  offer  is  dated  July  11, 
1949,  addressed  from  the  defendant  to  the  plaintiff. 

The  Court:  Received  as  Plaintiff's  Exhibit  9  in 
evidence. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  9,  and  was  received  in  evidence.) 

Mr.  Gang:  On  this  one  it  does  not  bear  Miss 
Sheridan's  signature,  but  it  is  stipulated  that  she 
did  agree  to  it. 

Again  I  will  read  only  the  second  paragraph  of 
this  letter  of  July  11,  1949 : 

"Your  signature  in  the  space  provided  below 
will  constitute  your  approval  of  William  Tra- 
viella  as  the  costume  designer  to  design  the 
wardrobe  to  be  worn  by  you  in  connection  with 
said  motion  picture  'Carriage  Entrance.'  " 

The  next  one  will  be  July  25,  1949. 

The  Court:  Letter  of  July  25,  1949,  from  de- 
fendant to  the  plaintiff  will  be  received  as  Plaintiff's 
Exhibit  10  in  evidence. 
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(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  10,  and  was  received  in  evidence.) 

Mr.  Gang:  Again,  the  second  paragraph  of  this 
letter  of  July  25,  1949,  reads  as  follows :  [86] 

"It  is  hereby  mutually  agreed  that  the  date 
not  later  than  which  we  are  to  deliver  to  you  a 
copy  of  the  final  budget  for  'Carriage  Entrance' 
and  a  list  of  all  deferments  payable  out  of  the 
receipts  from  'Carriage  Entrance'  as  provided 
in  Article  7  of  said  Emplojrment  Agreement 
shall  be  further  postponed  to  and  including 
August  15,  1949." 

Signed  by  defendant  by  Gordon  E.  Youngman, 
Vice-President. 

The  next  document  will  be  a  letter  dated  August 
13, 1949,  attached  to  which  is  a  batch  of  pink  papers 
dealing  with  the  budget.  We  offer  it  as  the  next 
exhibit. 

The  Court:  It  will  be  received  as  Plaintiff's  Ex- 
hibit 11  in  evidence. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  11,  and  was  received  in  evidence.) 

The  Court :  You  are  not  going  to  read  the  budget, 
are  you? 

Mr.  Gang :  No,  I  am  not.  I  shall  not  attempt  to 
read  this  lengthy  document,  but  merely  call  to  your 
attention  that  it  was  sent  out  under  date  of  August 
13,  1949,  and  it  was  in  accordance  with  the  pro- 
visions of  Article  7  which  you  have  heard  men- 
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tioned  before,  mider  which  plaintiff  was  to  be  ajj- 
prised  of  the  list  of  deferments  and  to  get  a  [87] 
copy  of  the  budget,  and  this  document  in  question 
shows  the  items  required  under  Article  7,  and  I 
direct  the  attention  of  counsel,  the  court,  and  jury 
to  the  last  sheet  which  shows  that  the  character  of 
Barbara  to  be  portrayed  by  Ann  Sheridan,  the 
amount  of  compensation  is  listed  as  $150,000,  and  it 
shows  the  part  of  Paul  to  be  portrayed  by  M. 
Douglas,  and  that  at  that  time,  on  August  13th,  the 
part  of  Quentin  had  an  estimated  cost  of  $100,000, 
but  no  actor  had  as  yet  been  assigned  to  the  picture 
by  defendant. 

I  shall  conclude  the  direct  examination,  your 
Honor,  with  offering  in  evidence  a  copy  of  the 
resolution  given  to  me  by  counsel  for  the  defendant 
with  reference  to  Mr.  Howard  Hughes,  and  I  would 
like  to  offer  that  in  evidence  and  be  permitted  to 
read  it  to  the  jury. 

Mr.  Knupp:  If  the  court  please,  that  letter,  of 
course,  is  part  of  the  deposition  that  was  taken  in 
this  matter.  I  have  no  objection  to  stipulating  with 
Mr.  Gang  as  to  the  contents  of  the  letter,  as  far  as 
that  is  concerned. 

Mr.  Gang:  That  is  all  I  want.  May  I  read  it, 
then? 

Mr.  Knupp:  Just  state  what  the  effect  of  the 
letter  is,  and  we  will  stipulate  to  it. 

Mr.  Gang:  Thank  you  very  much.  This  docu- 
ment— I  don't  want  the  document;  I  just  want  the 
fact  in  the  record. 
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The  Court:  You  are  stipulating  to  certain  facts 
now,  you  are  not  going  to  put  this  letter  in  evi- 
dence? [88] 

Mr.  Gang:     No. 
The  Court :     All  right. 

Mr.  Gang:  The  facts  have  to  do  with  the  posi- 
tion of  Howard  E.  Hughes  with  defendant,  and  his 
authority. 

Mr.  Knupp  has  given  to  me  from  the  official  rec- 
ords of  the  corporation  the  following  information, 
which  I  accept  as  true:  Section  3A  of  Article  IV 
of  the  By-laws  of  said  corporation  read  as  follows: 
"Section  3A.  Managing  Director-Production. 
The  managing  director-production  shall  be  the 
executive  officer  of  the  corporation  in  charge  of 
all  motion  picture  production.    Subject  to  the 
control  and  direction  of  the  board  of  directors 
and  of  the  president,  the  managing  director- 
production  shall  have  full  authority  to  formu- 
late production  programs  and  policies,  to  oper- 
ate the  motion  picture  production  studios   of 
the  corporation,  and  to  have  general  supervi- 
sion of  the  motion  picture  production  business 
of  the  corporation.     He  shall  have  the  power 
to  sign,  on  behalf  of  the  corporation,  contracts 
and  other  instruments  relating  to  its  motion 
picture   production   business   when   authorized 
by  the  board  of  directors. 
''(b)     That  Howard  R.  Hughes" [89] 

Isit  "R"? 

Mr.  Knupp :     R. 
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Mr.  Gang:     It  is  Howard  R.  Hughes. 

"That  Howard  R.  Hughes  is  the  managing 
director-production  of  said  corporation,  having 
been  elected  to  such  office  by  the  adojotion  of  the 
following  resolution  at  a  meeting  of  the  board 
of  directors  of  said  corporation  held  July  9, 
1949,  a  quorum  being  present  and  acting 
throughout:  Resolved  that  Howard  R.  Hughes 
be,  and  he  hereby  is,  elected  the  managing  di- 
rector-production of  this  corporation,  to  hold 
office  in  accordance  with  its  by-laws  and  ap- 
plicable law." 

The  Court:  Those  facts  are  stipulated,  Mr. 
Knupp,  are  they? 

Mr.  Knupp:  Yes,  if  the  court  please,  that  is 
stipulated  to. 

Mr.  Gang :  As  soon  as  I  clean  up  my  debris  here 
I  will  relinquish  this  spot  to  Mr.  Knupp. 

The  Court:  Ladies  and  gentlemen  of  the  jury,  a 
stipulation  as  you  probably  know — it  won't  hurt  to 
tell  you  about  it.  Counsel  used  the  word  "stipula- 
tion." It  refers  to  an  agreement  ])etween  the  two 
sides  of  the  law  suit  that  a  certain  fact  is  true,  or 
it  is  an  agreement  to  some  effect,  so  [90]  when 
counsel  stipulate  you  may  take  those  facts  to  which 
they  stipulate  as  having  been  proven. 

Mr.  Knupp :  Was  the  date  of  the  passage  of  that 
resolution  indicated? 

Mr.  Gang :  It  says  July  9,  1949.  That  is  the  only 
date  I  remember  from  it. 
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Mr,  Knupp:     That  is  correct. 

Mr.  Gang:  Plaintiff  has  completed  its  direct 
examination  of  the  witness. 

The  Court :     You  may  cross-examine,  Mr.  Knupp. 

Mr.  Knupp :  Do  you  take  a  recess  in  the  middle 
of  the  afternoon? 

The  Court:  We  can  take  one  now  or  we  gen- 
erally take  one  about  3:15  or  3:30.  Would  you  pre- 
fer one  now? 

Mr.  Knupp:  If  it  suits  your  Honor's  conveni- 
ence. 

The  Court:  Your  convenience  is  as  important 
as  mine,  Mr.  Knupp. 

The  jury  will  be  excused  for  a  short  recess. 
Ladies  and  gentlemen  of  the  jury,  the  court  ad- 
monishes you  of  your  duty  not  to  converse  or  other- 
wise communicate  among  yourselves  or  with  anyone 
upon  any  subject  touching  the  merits  of  the  cause 
on  trial.  You  are  not  to  form  or  express  any  opin- 
ion on  the  case  until  it  is  finally  submitted  to  you 
for  your  verdict.   The  jury  may  retire. 

(Whereupon  the  jury  retired  from  the  court 
room.)  [91] 

The  Court:     Court  will  recess. 

(A  recess  was  taken.) 

The  Court:     Is  it  stipulated  that  the  jurors  are 
present  and  in  their  proper  places  % 
Mr.  Knupp:     So  stipulated. 
Mr.  Gang:     So  stipulated. 


vs.  Ann  Sheridan  143 

(Testimony  of  Ann  Sheridan.) 
The  Court:     Proceed,  Mr.  Knupp. 

Cross-Examination 
By  Mr.  Knupp: 

Q.  Miss  Sheridan,  you  mentioned  a  man  named 
Hickox  in  your  testimony.  A.     Yes,  sir. 

Q.    Who  was  or  is  Mr.  Hickox'? 

A.     He  is  my  business  manager. 

Q.  How  long  has  he  been  your  business  man- 
ager? 

A.     He  has  been  with  me  about  fourteen  years. 

Q.  Was  he  with  you  on  all  of  the  occasions  to 
which  you  have  testified  when  you  visited  the  studio  ? 

A.     Yes,  sir. 

Q.  And  Mr.  Hickox  generally  made  these  ar- 
rangements for  your  visits  to  the  studio,  is  that 
correct?  A.     Sometimes  he  did,  yes. 

Q.  But  on  all  of  the  occasions  to  which  you  have 
testified  and  at  all  of  the  conversations  to  which 
you  have  testified,  Mr.  Hickox  was  present?  [92] 

A.     Yes,  sir,  he  was  there. 

Q.  I  think  you  said  that  the  first  mention  that 
was  made  of  the  name  of  Mel  Ferrer  or  Robert 
Ryan  was  at  a  meeting  which  you  had  sometime  be- 
tween July  8th  and  July  11th? 

A.  I  believe  so,  yes,  the  second  trip  to  the 
studio. 

Q.  And  prior  to  that  time  had  it  been  determined 
that  Robert  Young  would  not  portray  this  role  ? 

A.     Yes,  sir,  at  the  first  meeting. 
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Q.  And  the  first  meeting  you  said  occurred  about 
July  5th? 

A.  Between  the  5th  through  the  7th,  somewhere 
in  there,  yes. 

Q.  In  that  connection,  Miss  Sheridan,  the  fact 
is  that  Robert  Young  didn't  refuse  to  play  this  role 
until  July  11th,  so  far  as  any  written  refusal  is 
concerned.  I  call  your  attention  to  that  fact  because 
I  don't  want  you  to  be  confused  as  to  the  date. 

A.  To  my  recollection  it  was  before  the  11th  that 
we  had  the  meeting.  I  believe  that  Mr.  Rogell  said 
in  his  deposition  that  he  received  a  telephone  call 
from  Mr.  Nat  Goldstone  saying  that  Mr.  Young 
would  not  do  the  part.  That  could  have  been  before 
the  11th. 

Q.  It  was  before  the  11th  that  you  got  the  in- 
formation? A.     I  believe  so,  yes. 

Q.  Had  you  talked  to  Mr.  Rogell  before  that 
time  about  [93]  the  matter?  A.     No,  sir. 

Q.     I  beg  your  pardon?  A.     No,  sir. 

Q.  When  Mel  Ferrer  was  mentioned  to  you  as  a 
possibility  for  the  leading  role  in  this  play,  did  you 
know  Mr.  Ferrer  personally  ?  A.     No,  sir. 

Q,  Had  you  ever  seen  any  picture  in  which  he 
had  appeared? 

A.     No,  not  when  he  was  first  mentioned. 

Q.  You,  as  a  matter  of  fact,  had  been  abroad  for 
some  time  ? 

A.     I  had  been  abroad  for  seven  months. 

Q.     Eleven  months?  A.     Seven  months. 
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Q.  Had  you  learned  anything  before  that  time 
about  Mr.  Ferrer's  work  as  a  motion  picture  actor? 

A.  Before  that  time,  no,  sir.  He  hadn't  made 
any  pictures  before  that  that  had  been  released. 

Q.  Did  you  know  before  August  8th  or  lltli, 
whenever  this  meeting  occurred,  did  you  know 
Robert  Ryan  personally?  A.     No,  sir. 

Q.  Had  you  ever  seen  him  in  any  motion  picture 
prior  to  that  date  ?  [94] 

A.     Prior  to  the  11th? 

Q.     Prior  to  the  11th  of  August. 

A.     Only  what  had  been  run  at  the  studio. 

Q.  You  hadn't  seen  anything  at  the  studio  prior 
to  August  11th? 

A.  Yes,  ''Bed  of  Roses,"  in  which  Mr.  Ryan  and 
Mr.  Ferrer  both  played. 

Q.  I  understood  your  testimony  to  say  that  that 
was  run  for  you  on  August  11th. 

A.  It  was,  it  was  run  again,  part  of  the  film 
was  run  at  the  second  meeting  when  Mr. 

Q.  When  was  the  first  meeting  when  you  saw 
any  film  at  the  studio? 

A.  It  was  the  second  meeting  there  which  had 
been  between  the  8th  and  11th  of  July,  somewhere 
along  in  there. 

Q.  Fixing  that  as  the  date,  had  you  ever  seen  any 
picture  in  which  Mr.  Ryan  had  appeared? 

A.     Yes,  sir. 

Q.  Did  you  see  any  pictures  in  which  he  ap- 
peared other  than  those  that  were  shown  to  vou 
at  the  studio  after  that  meeting? 
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A.     After  that  meeting? 

Q.     Yes.  A.     No,  sir. 

Q.     And  prior  to  August  17th  *?  [95] 

A.     No,  sir. 

Q.  So  that  all  of  your  kimowledge  with  respect 
to  Mr.  Ryan's  ability  or  capability  as  a  motion 
picture  actor  was  determined  from  what  you  saw 
in  the  film  at  the  studio?  A.     That's  right. 

Q.  Either  on  this  occasion  or  on  the  subsequent 
occasion  when  it  was  re-run,  is  that  correct? 

A.     That's  correct. 

Q.  I  think  you  said  there  was  some  conversation 
after  you  saw  this  film,  some  conversation  with  Mr. 
Banks  and  Mr.  Hickox  and  Mr.  Sparks,  about  what 
they  thought  about  the  availability  of  Mr.  Ferrer  or 
Mr.  Ryan,  I  shouldn't  say  "availability" — I  mean 
whether  or  not  either  of  those  .gentlemen  were 
proper  casting  in  this  part.  A.     Yes,  sir. 

Q.  And  I  think  you  said  then  at  the  time  that 
you  didn't  think  either  of  them  were  proper  cast- 
ing for  the  part  %  A.     That  is  correct. 

Q.  Did  you  then  express  any  opinion  as  to  why 
you  didn't  think  they  would  be  properly  cast  in  that 
part? 

A.  I  don't  know  that  I  pointed  out  exactly  all 
the  things  that  were  discussed  later.  I  did  say  that 
I  didn't  think  they  were  the  physical  type,  I  didn't 
think  they  would  be  believable  in  the  type  of  the 
doctor. 

Q.  Did  you  say  that  on  the  first  occasion  when 
you  saw  [96]  this  film?  A.     I  believe  so,  yes. 
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Q.  Did  you  say  that  with  respect  to  both  of  these 
men?  A.     Yes,  sir. 

Q.  Tell  me  what  Mr.  Banks  said  with  respect  to 
that  matter?  He  was  present. 

A.     He  said  he  was  inclined  to  agree  with  me. 

Q.     And  Mr.  Hickox,  your  manager? 

A.     Yes,  he  said  he  felt  I  was  right. 

Mr.  Gang:  Excuse  me.  Just  a  moment.  I  think 
Mr.  Knupp  misspoke  when  he  said  "manager." 
Miss  Sheridan  said  '^business  manager." 

Mr.  Knupp:  To  be  perfectly  frank  with  you, 
Mr.  Gang,  I  didn't  know  there  was  any  difference 
between  a  manager  and  business  manager. 

Mr.  Gang:  If  there  is,  I  would  like  to  main- 
tain that  difference. 

Mr.  Knupp:  If  there  is  any  difference.  I  in- 
tended to  say  ''business  manager," 

Q.  (By  Mr.  Knupp) :  You  say  Mr.  Sparks  was 
in  agreement  with  these  other  gentlemen? 

A.     Yes. 

Q.  Mr.  Sparks,  I  assume  had  been  at  the  studio 
some  time,  for  some  years  prior  to  this  time.  Miss 
Sheridan,  had  he  not,  to  your  knowledge  ?  You  knew 
Mr.  Sparks,  didn't  you?  [97] 

A.  Yes,  I  have  known  Mr.  Sparks  for  many 
years. 

Q.  Did  Mr.  Sparks  say  anything  to  you  before 
you  went  in  to  see  the  picture  about  his  belief  with 
respect  to  whether  or  not  Mr.  Ryan  or  Mr.  Ferrer 
would  be  proper  casting  in  this  part? 
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A.  No.  He  merely  said  that  they  were  running 
some  of  the  fihn  to  see  what  I  thought  of  them. 

Q.  And  he  asked  you  to  go  in  to  look  at  this 
film  in  order  that  you  could  determine  whether  or 
not,  if  either  one  were  proposed  for  this  role,  you 
would  be  agreeable? 

A.     I  beg  your  pardon.    I  didn't  quite  get  that. 

Q.  He  asked  you  to  go  in  and  look  at  the  film  in 
order  to  determine  if  you  would  approve  either  of 
these  men  if  they  were  assigned  to  this  role? 

A.     Yes,  sir. 

Q.  And  he  didn't,  before  he  took  you  in  to  see 
the  film,  suggest  to  you  that  he  didn't  think  that 
either  of  them  were  proper  casting  for  the  part? 

A.     No. 

Q.  Did  you  ever  talk  to  Mr.  Stevenson,  the  di- 
rector, about  the  question  of  whether  Mr.  Ferrer 
or  Mr.  Ryan  were  proper  casting  for  this  part? 

A.     Not  to  my  recollection,  no. 

Q.  Mr.  Stevenson  was  present  at  one  meeting,  I 
think  you  said?  [98]  A.     That's  correct. 

Q.  And  at  that  meeting  was  the  question  of  who 
was  to  be  assigned  to  this  leading  male  role  dis- 
cussed at  all?  A.     To  some  extent,  yes. 

Q.  And  was  Mr.  Ryan's  name  mentioned  at  that 
time?  A.     Not  that  I  recall. 

Q.     Was  Mr.  Ferrer's  name  mentioned? 

A.     Not  that  I  recall. 

Q.  So  that  as  far  as  you  now  recall  Mr.  Steven- 
son never  exi3ressed  any  opinion  in  your  presence 
respecting  the  matter  of  whether  Ferrer  or  Ryan 
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or  any  of  these  other  people  were  proper  casting 

for  this  part? 

A.  No,  sir;  he  just  had  been  assigned  to  the 
picture. 

Q.  You  said,  I  think,  that  Mr.  Sparks  men- 
tioned the  possibility  that  Mr.  Tone  might  be  as- 
signed to  this  part.  Do  you  recall  just  what  Mr. 
Sparks  said  in  that  respect?  A.     Yes. 

Q.     Will  you  tell  us  what  that  was? 

A.  Yes.  I  was  looking  through  the  casting 
directoiy  at  Mr.  Spark's  request,  he  said,  "How 
about  Francliot  Tone?"  I  said  I  didn't  know,  I 
would  think  about  it.  He  might  be  interesting  in 
the  part.  He  said  that  Mr.  Tone  was  on  the  lot 
and  would  I  object  if  he  called  Mr.  Tone  in  so 
that  he  could  see  the  two  of  us  together.  I  said 
certainly  not,  that  I  hadn't  seen  Mr.  Tone  in  ages 
and  I  would  be  very  happy  [99]  to  see  him.  He 
called  Mr.  Tone  in. 

Q.  I  think  you  said  then,  after  talking  to  Mr. 
Tone,  that  you  would  be  satisfied  with  him  in  the 
part? 

A.     Yes,  sir,  I  said  he  was  acceptable. 

Q.  And  did  Mr.  Sparks  then  tell  you  that  the 
question  of  whether  Mr.  Tone  would  be  assigned  to 
the  part  would  depend  upon  what  the  head  of  the 
production  department  said  about  it,  something  to 
that  effect  ? 

A.  Yes,  he  said  he  would  have  to  take  it  ujd  with 
the  front  office,  yes. 

Q.     How    long    thereafter    was    it    before    vou 
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learned  that  the  studio  was  not  satisfied  to  assign 

Mr.  Tone  to  the  part? 

A.     Within  the  next  two  or  three  days. 

Q.     And  who  told  you  that? 

A.     First  Mr.  Banks  by  telephone. 

Q.     And  then  later  Mr.  Sparks  confirmed  it? 

A.     That's  correct. 

Q.  I  think  you  said  that  on  August  16th  you  had 
this  meeting  in  Mr.  Rogell's  office?  A.     Yes. 

Q.  And  at  that  time,  as  I  understand  you,  Mr. 
Eogell  said  to  you,  ''What  is  wrong  with  Ryan?" 

A.  No ;  he  asked  me  how  I  felt  a])out  Mr.  Ferrer 
in  the  part,  or  Mr.  Ryan  in  the  part,  and  I  repeated 
what  I  had  told  him  many  times.  [100] 

Q.     Many  times?  A.     Well,  several  times. 

Q.  When  had  you  discussed  this  matter  with  Mr. 
Eogell  prior  to  that  time? 

A.  I  had  discussed  Mel  Ferrer  with  him  prior 
to  that  on  one  previous  occasion. 

Q.     When  was  that? 

A.  After  the  picture,  "Lost  Boundaries,"  was 
run,  that  would  be  about  the  25th  of  July,  I  believe. 

Q.  And  had  you  discussed  with  him  the  assign- 
ment of  Mr.  Ryan  to  the  part  before? 

A.     No,  sir. 

Q.  So  that  this  was  the  first  time  that  you  had 
intimated  or  told  Mr.  Rogell  that  you  would  not  ap- 
prove Ryan  in  the  part? 

A.  Well,  I  had  told  Mr.  Sparks  previously,  and 
I  know  that  was  passed  on  to  Mr.  Rogell.  It  is  the 
first  time  I  personally  told  him,  yes. 
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Q.  Miss  Sheridan,  I  would  like  to  have  you  an- 
swer the  question  with  respect  to  your  conversation 
with  Mr.  Rogell.  This  was  the  first  time,  was  it 
not,  that  you  intimated  or  told  Mr.  Rogell  that  you 
would   not   approve   Ryan   in   the   paii:? 

A.     Yes,  sir. 

Q.  What  did  you  say  to  Mr.  Rogell  was  the  rea- 
son why  you  would  not  approve  Ryan  ?  [101] 

A.     I  didn't  think  he  was  the  type  for  the  part. 

Q.  Did  you  tell  Mr.  Rogell  that  you  had  seen  him 
in  nothing  except  this  one  film  at  that  time,  '^Bed 
of  Roses"?  A.     I  don't  know  that  I  did. 

Q.  At  any  rate,  whatever  conclusion  you  reached 
with  respect  to  Mr.  Ryan  or,  so  far  as  that  is  con- 
cerned, on  Mr.  Ferrer,  was  reached  by  reason  of 
what  you  saw  in  this  one  film,  "Bed  of  Roses,"  is 
that   correct  ? 

A.  "Bed  of  Roses"  and  "Lost  Boundaries," 
with  Mr.  Ferrer. 

Q.  Did  Mr.  Rogell  tell  you  that  the  studio  was 
willing  to  assign  and  would  assign  either  Ryan  or 
Ferrer  to  the  part  if  you  would  approve  ? 

A.  I  don't  recall  that  he  did.  He  merely  asked 
me  if  I  would  approve  him. 

Q.  And  he  didn't  intimate  to  you  that  the  studio 
would  be  glad  to  assign  either  one  of  those  to  the 
part  if  you  would  approve  him  ? 

A.  On  this  particular  occasion?  Which  one  are 
you  talking  about  ? 

Q.  This  occasion  or  any  other  occasion.  Miss 
Sheridan. 
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A.  He  merely  said  that  Mr.  Hughes  was  set  on 
having  Mr.  Ferrer  play  the  part,  that's  all. 

Q.  There  wasn't  any  question  in  your  mind,  was 
there,  from  what  was  said  to  you,  that  if  you  would 
approve  either  one  of  these  two  gentlemen  the  studio 
would  assign  the  one  [102]  that  you  approved  to 
this  part? 

A.  Yes,  there  might  have  been  some  question  in 
my  mind. 

Q.  You  mean  you  didn't  understand  that  if  you 
approved  either  one  of  these  two  men  the  studio 
would  assign  that  man  to  this  part? 

A.  No,  ])ecause  of  something  Mr.  Rogell  himself 
had  said  earlier. 

Q.  Did  you  ask  Mr.  Rogell  or  anybody  else  at 
the  studio  whether  or  not  if  you  approved  they 
would  assign  the  person  that  you  approved  to  the 
part?  A.     No,  sir. 

Q.  I  think  you  said  that  Mr.  Rogell  also  pro- 
posed at  this  meeting  on  August  15th  the  name  of 
Mr.  Robert  Preston  for  the  part  ? 

A.     That  is  right. 

Q.     Did  3^ou  know  Mr.  Preston  personally? 

A.     No,  sir. 

Q.     Had  you  ever  seen  him  in  a  motion  picture? 

A.     I  had  seen  him  in  motion  pictures,  yes. 

Q.     What  pictures  had  you  seen  him  in? 

A.     I  wouldn't  know  the  titles. 

Q.  Do  you  remember  the  title  of  any  picture  you 
ever  saw  Robert  Preston  in? 

A.     No,  I  don't  recall  that  I  do. 
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Q.  Do  you  know  how  long  it  had  been  prior  to 
this  date  [103]  that  you  had  seen  Robert  Preston  in 
a  motion  picture*?  A.     No,  sir. 

Q.  When  Mr.  Rogell  suggested  the  name  of 
Robert  Preston  to  you  did  he  state  to  you  that  if 
Preston  was  satisfactory  the  studio  would  assign 
him  to  the  role?  A.     No,  sir. 

Q.  Did  you  know  Richard  Basehart  on  August 
15,  1949?  A.     No,  sir. 

Q.  Had  you  ever  seen  Mr.  Basehart  in  a  motion 
picture?  A.     Yes,  I  had  seen  him  in  one. 

Q.     What  picture  did  you  see  him  in  ? 

A.     I  don't  know  the  name  of  it. 

Q.  How  long  had  it  been  before  this  that  you 
saw  him  in  a  picture  ? 

A.     That  I  couldn't  say,  either. 

Q.  Did  you  see  Mr.  Basehart  or  Mr.  Preston  in 
any  pictures  subsequent  to  August  15  and  before 
August  17th  in  an  effort  to  determine  whether  or 
not  they  might  be  proper  casting  ? 

A.     Subsequent  to  the  15th  and  before  the  17th? 

Q.  Between  the  15th  and  the  17th  when  the  con- 
tract was  terminated  ? 

A.     I  saw  I\[r.  Preston,  yes. 

Q.     Did  you  see  Mr.  Basehart? 

A.     No,  sir.  [104] 

Q.  Did  you  on  August  15th  recall  the  picture  in 
which  you  had  seen  Mr.  Basehart? 

A.     No,  sir. 

Q.     Do  you  recall,  or  did  you  then,  or  do  you  now 
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recall  what  sort  of  a  part  Mr.  Basehart  played  in 

that  picture? 

A.     He  played  the  gangster,  a  psychological  killer. 

Q.  And  you  don't  remember  the  name  of  the  pic- 
ture? A.     No,  sir. 

Q.  Do  you  remember  who  played  with  Mr.  Base- 
hart  in  the  picture?  A.     No,  sir. 

Q.  Had  you  seen  Mr.  Basehart  prior  to  that  time 
in  more  than  one  picture.  Miss  Sheridan  ? 

A.     I  don't  believe  so,  no. 

Q.  You  had,  of  course,  seen  Van  Heflin  in  pic- 
tures? A.     Yes,  sir. 

Q.  When  Mr.  Rogell  suggested  Mr.  Van  Heflin 's 
name  as  a  possible  actor  for  this  part,  what  did  you 
say  to  Mr.  Rogell  about  Van  Heflin  ? 

A.  I  said  that  I  didn't  think  that  he  was  the 
type  to  play  the  part  of  the  doctor.  I  also  didn't 
think  he  would  be  available. 

Q.  So  on  August  15th,  so  far  as  any  of  these 
men  who  were  mentioned  to  you  then,  that  is  to  say, 
Ryan,  Ferrer,  Basehart,  and  Van  Heflin,  you  said 
distinctly  that  you  would  [105]  not  approve  any  of 
them? 

A.     That  I  did  not  approve  them,  that's  correct. 

Q.  Now,  you  said,  I  think,  the  next  day  or  Au- 
gust 15th,  that  evening,  you  talked  to  Mr.  Hughes 
and  Mr.  Rogell  at  Mr.  Hughes'  office  at  the  Gold- 
wyn  Studios?  A.     Yes,  sir. 

Q.  And  Mr.  Hughes  asked  you  if  you  wouldn't 
then,  the  next  day,  look  at  some  film  of  some  of 
these  men  in  order  to  see  if  you  couldn't  be  eon- 
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vinced  that  one  of  them  might  be  available  for  this 

part,  is  that  correct?  A.     Yes,  I  believe  so. 

Q.  And  on  August  16th  you  returned  to  the 
studio  and  you  saw  some  film?  A.     Yes,  sir. 

Q.  Tell  me,  Miss  Sheridan,  what  film  you  saw  on 
August  16th  at  the  studio  ? 

A.  There  were  no  titles  given.  I  saw  film  on  Mr. 
Ryan. 

Q.     How  much  film  on  Ryan  did  you  see  ? 

A.     That  I  wouldn't  know,  how  much. 

Q.  Was  it  a  picture  of  Ryan  that  you  had  seen 
before  ?  A.     No. 

Q.     Was  this  a  new  picture? 

A.  There  were  excerpts  from  two  pictures  run 
with  Mr.  Ryan,  three  actually.  One  was  "Bed  of 
Roses,"  they  ran  more  of  that,  and  the  other  two 
were  pictures  that  I  had  not  seen.  [106] 

Q.  And  do  you  remember  what  roles  Mr.  Ryan 
played  in  those  pictures? 

A.  Yes,  sir;  in  one  he  played  a  punch-drunk 
prize  fighter  with  a  cauliflower  ear,  and  in  the  other 
one  he  was  an  overbearing,  bellowing  sort  of  men- 
tally unbalanced  person. 

Q.  Those  were  the  two  other  than  "Bed  of 
Roses,"  and  in  "Bed  of  Roses"  what  part  did  he 
play? 

A.  He  i)layed  one  of  the  romantic  interests  of 
Miss  Fontaine  in  the  picture. 

Q.     That  is  Joan  Fontaine? 

A.     That  is  correct. 

Q.  I  think  Miss  Fontaine  is  generally  recog- 
nized— I  probably  shouldn't  ask  this  of  you,  but  I 
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think  yon  probably  are  a  capable  witness  on  the 
point — she  is  recognized  as  one  of  the  leading  stars 
in  the  motion  picture  worlds 

A.     That's  correct. 

Q.     And  you  said  you  saw  some  film  of  Ferrer  ? 

A.     Yes;  more  of  "Bed  of  Roses." 

Q.    What  part  did  Ferrer  play  in  that? 

A.  He  played  an  artist.  He  was  very  little  in  evi- 
dence. 

Q.  And  you  had  seen  previous  to  that  time  a  film 
entitled  "Lost  Boundaries,"  in  which  Ferrer  ap- 
peared. A.     That's  correct. 

Q.     What  part  did  he  play  in  that  picture  ? 

A.  He  played  the  part  of  a  Negro  physician  that 
was  [107]  passing  as  white. 

Q.  I  think  you  also  said  that  you  saw  some  film 
in  which  Robert  Preston  appeared? 

A.     That's  correct. 

Q.     Do  you  recall  the  title  of  that  film. 

A.     No  titles  were  given. 

Q.     What  part  did  Mr.  Preston  play? 

A.    A  cowboy. 

Q.  Do  you  recall  anybody  else  that  appeared 
with  him  in  the  film  ? 

A.     Yes ;  Mr.  Mitchum  was  in  it. 

Q.  Mr.  Mitchum  and  Mr.  Preston  were  in  the 
film?  A.     That's  right. 

Q.     Do  you  remember  was  there  a  feminine  lead? 

A.  There  was,  but  she  wasn't  much  in  evidence. 
I  don't  know  who  it  was. 

Q.     You  don 't  know  who  it  was  ? 
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A.     No,  sir. 

Q.  You  cannot  now  give  us  the  title  of  the  film 
which  you  saw  on  August  16th  at  RKO  in  which 
Robert  Preston  appeared?  A.     No,  sir. 

Q.  And  I  think  you  said  that  so  far  as  Preston 
was  concerned  this  film  that  you  saw  on  August  16th 
at  RKO  was  the  only — I  don't  know  what  you  said 
— did  you  say  that  was  the  only  film  you  saw  of 
Preston?  [108] 

A.     No ;  I  said  I  had  seen  him  previous  to  that. 

Q.     You  saw  no  film  in  which  Basehart  appeared  ? 

A.     No,  sir. 

Q.  Miss  Sheridan,  you  went  into  one  of  the 
theatres  at  the  studio  in  order  to  see  these  fihns  ? 

A.     Yes,  sir. 

Q.  You  w^ent,  as  I  understand  it,  from  Mr.  Ro- 
gell's  office? 

A.     Yes,  on  the  16th,  that's  correct. 

Q.  And  you  were  accompanied  by  Mr.  Hickox 
and  Mr.  Banks?  A.     That  is  correct. 

Q.     And  Mr.  Sparks? 

A.     Not  Mr.  Sparks.  Just  Mr.  Banks. 

Q.  Just  Mr.  Banks  and  Mr.  Hickox  and  your- 
self? A.     Yes. 

Q.  All  three  of  you  were  together,  I  suppose,  on 
the  occasion  when  you  viewed  these  films? 

A.     Yes,  sir. 

Q.  And  when  you  came  out  and  left  the  theatre 
and  went  to  the  office  of  Mr.  Rogell  did  all  three  of 
you  go  together  ?  A.     Yes,  sir. 

Q.     Was  there  any  conversation.  Miss  Sheridan, 
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during  the  time  that  you  were  either  viewing  these 
pictures  at  [109]  RKO  or  after  you  had  viewed  the 
pictures  and  before  you  got  to  Mr.  RogeH's  office, 
with  respect  to  the  selection  of  the  character  for  the 
leading  male  rolef 

A.     Not  that  I  recall,  no,  sir. 

Q.  Was  there  any  conversation  between  Mr. 
Banks  and  Mr.  Hickox  that  you  overheard  respect- 
ing the  matter  ?  A.     No ;  Just  general  chatter. 

Q.  Specifically,  Miss  Sheridan,  I  ask  you 
whether  or  not  on  that  occasion  you  heard  Mr. 
Hickox,  your  business  manager,  ask  Mr.  Banks 
whether  or  not  he  didn't  think  that  there  might  be 
some  difficulty  about  this  picture  starting,  and 
whether  or  not  he  thought  RKO  would  be  willing  to 
pay  you  the  sum  of  $50,000  and  release  you  from 
your  commitment"? 

A.     No,  sir,  I  heard  no  such  conversation. 

Q.     You  heard  no  such  conversation  ? 

A.     No,  sir. 

Q.  And  Mr.  Hickox  never  related  any  such  con- 
versation with  Mr.  Banks  to  you  at  any  time  there- 
after? A.     No,  sir. 

Q.  Did  you  at  any  time,  Miss  Sheridan,  say  to 
anybody,  either  in  the  meeting  with  Mr.  Hughes  on 
August  15th  or  in  any  of  these  various  meetings  to 
which  you  have  referred,  that  you  wanted  to  know 
whether  or  not  if  you  approved  these  proposed  ac- 
tors for  this  role  RKO  would  assign  the  one  that 
you  approved  to  the  role?  [110] 

A.     I  am  terribly  sorry.  Would  you  repeat  that? 
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The  Court:     Read  it,  Mr.  Reporter. 

(The  question  was  read  by  the  reporter.) 

The  Witness:     No,  sir. 

Mr.  Knupp:     That  is  all,  if  the  court  please. 

Mr.  Gang:     No  redirect,  your  Honor. 

The  Court:     You  may  step  down,  Miss  Sheridan. 

The  Witness :     Thank  you. 

Mr.  Gang :     Call  Mr.  Perry  Lieber  and  his  files. 

PERRY  LIEBER 

called  as  a  witness  under  Rule  43  (b)  of  the  Federal 
Rules  of  Civil  Procedure,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Mr.  Gang :  How  late  does  your  Honor  run  in  the 
afternoon  ? 

The  Court:  We  generally  go  to  4:30.  Is  that  all 
right  ? 

Mr.  Gang:     Yes. 

The  Court:  Is  that  all  right  with  you,  Mr. 
Knupp  ? 

Mr.  Knupp :     Yes,  if  the  court  please. 

The  Clerk:     State  your  name,  please. 

The  Witness :     Perry  Lieber. 

The  Court:  Is  this  witness  called  under  43  (b) 
of  the  Civil  Rules'? 

Mr.  Gang :  Yes,  your  Honor.  He  is  an  official  of 
the  defendant.  [Ill] 

The  Court :  The  rules  provide  that  a  party  or  an 
employee  or  official  of  a  party  may  be  called  as  an 
adverse  witness  under  the  Rules  of  Civil  Procedure, 
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and  questioned  as  if  he  were  on  cross-examination, 
which  means  that  the  plaintiff  may  call  an  official 
of  EKO  and  question  him  as  if  he  were  on  cross- 
examination  and  not  be  bound  by  his  testimony,  but 
ascertain  such  facts  as  are  material  from  the  cross- 
examination. 

Mr.  Gang :  I  trust  that  I  might  tell  the  jury  that 
I  don't  consider  Perry  Lieber  adverse  in  any  sense. 

Direct  Examination 
By  Mr.  Gang: 

Q.  Will  you  state  your  position  with  the  de- 
fendant % 

A.     Publicity  director  at  the  RKO  Studios. 

Q.     How  long  have  you  occupied  that  position? 

A.     About  the  last  11  years. 

Q.  How  many  people  are  employed  under  you  in 
that  department  ? 

A.  At  the  time  of  "Carriage  Entrance"  there 
were  seventeen.  Since  that  time  the  department  has 
l)oen  increased  somewhat. 

Q.     Increased?  A.     Yes. 

Q.  Can  you  state  briefly  to  the  court  and  jury 
enough  about  the  operations  of  your  department  so 
the  rest  of  your  testimony  will  be  somewhat  more 
intelligible?  [112] 

A.  It  is  the  duty  of  my  department  to  publicize 
and  exploit  the  motion  pictures  made  by  EKO  Ea- 
dio  Pictures,  and  their  personalities. 

Q.  In  doing  so  you  are  kept  informed  as  to  what 
is  going  on  in  the  studio,  generally  speaking? 
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A.     Yes,  sir. 

Q.  And  from  whom  do  you  get  your  instructions 
as  to  what  pictures  are  to  be  exploited  ^. 

A.     From  the  production  head  of  the  studio. 

Q.  And  at  the  time  in  question  in  this  litigation 
it  was  Sid  Rogell,  was  it  not  ? 

A.     That  is  correct, 

Q.  Did  you  during  this  period  of  time,  and  I 
restrict  my  questions  to  the  time  involved  in  this 
litigation,  which  is  roughly  from  April  of  1949  until 
October  of  '49,  did  you  get  any  instructions  from 
Mr.  Howard  Hughes'? 

A.     No,  sir,  I  did  not. 

Q.  In  other  words,  Sid  Rogell  was  your  contact 
with  the  front  office  ?  A.     That  is  correct. 

Q.  And  in  your  work  you  maintain  a  file  in 
which  you  keep  information  with  reference  to  the 
activities  on  a  particular  project?  A.     I  do. 

Q.  And  you  have  such  a  file  entitled  "Carriage 
Entrance"?   [113]  A.     I   do. 

Q.  And  you  have  heretofore  examined  that  file 
and  have  found  no  written  instructions  from  either 
Mr.  Hughes  or  Mr.  Rogell  to  you  with  reference  to 
that  picture?  A.     That  is  correct,  yes,  sir. 

Q.  In  other  words,  whatever  instructions  you 
got  were  oral?  A.     Correct. 

Q.  From  time  to  time  you  did  have  occasion  to 
speak  with  Mr.  Hughes  about  the  activities  of  your 
department,  did  j^ou  not?  A.     Yes,  sir. 

Q.  And  where  did  you  meet  with  him  when  you 
did  meet? 
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A,  I  would  meet  in  one  of  three  places ;  either  at 
his  office  at  the  Goldwyn  Studios,  at  the  Players 
Eestaurant,  upstairs  of  the  Players  Restaurant,  or 
at  the  Beverly  Hills  Hotel. 

Q.  And  during  the  entire  time  in  question  you 
never  spoke  to  Mr.  Hughes  on  the  RKO  lot"? 

A.  No,  sir,  I  did  not.  That  is,  not  in  person.  I 
have  many  times  on  the  phone. 

Q.     On  the  phone?  A.     Yes. 

Q.     Would  you  call  him  or  would  he  call  you  ? 

A.     Both.  [114] 

Q.  You  brought  your  file  with  you,  Mr.  Lieber. 
Will  you  direct  your  attention  to  it  and  find  the 
item  dated  August  11,  1949? 

A.     Is  this  in  the 

Q.  For  the  purpose  of  locating  it,  refer  to  your 
deposition,  which  we  are  not  using  as  yet,  but  you 
can  use  it  to  identify  the  document.  Look  on  page 
10,  line  19.  That  relates  to  the  idea  which  you  were 
discussing  with  one  of  your  assistants,  Mr.  Mar- 
gulies. 

The  Court:  The  particular  question  concerns  an 
item  of  August  11,  1949. 

The  Witness :  This  is  going  to  be  awfully  tough, 
Martin,  to  identify.  I  haven't  got  them  in  chrono- 
logical order  here. 

Q.  (By  Mr.  Gang)  :  May  I  call  your  attention 
to  the  fact  that  this  was  a  memorandum  of  a  dis- 
cussion between  your  unit  man,  as  you  called  him, 
and  yourself,  about  converting  the  Carey  mansion 
from  "Bed   of  Roses"   into   an   old   New   Orleans 
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liomo  for  "Carriage  Entrance."  Would  that  helf) 
you  locate  that,  dated  August  11,  1949  i?  You  and 
I  went  oxev  it  at  the  time  of  the  deposition  and  it 
was  the  first  item  we  came  across.  Is  it  there  ? 

Mr.  Knupp:  Perhaps  Mr.  Gang  could  find  the 
particular  item  he  refers  to  in  the  file. 

Mr.  Gang :  You  do  me  great  honor.  I  don 't  know 
Mr.  Lieber 's  files.  [115] 

Mr.   Knupp:     You   have   been   over   them. 

Mr.  Gang :     It  really  isn  't  that  important. 

The  Witness:  I  am  just  wondering  whether  it 
isn't  in  this  other  file  in  printed  form. 

Mr.  Gang:  I  can't  say.  Let's  pass  on  from  that. 
Do  you  remember  the  discussion  with  Mr.  Mar- 
gulies  about  having  a  costume  party  on  that  set? 

The  Witness:     Yes,  I  do. 

Q.  (By  Mr.  Gang) :  Was  there  also  discussion 
at  or  about  that  date,  August  11th,  with  reference 
to  getting  what  you  called  a  color  layout  of  Ann 
Sheridan  in  her  fancy  wardrobe? 

A.     There  was,  yes,  sir. 

Q.  The  point  I  make  is  as  of  August  11,  1949, 
you  and  your  department  were  proceeding  with 
plans  for  publicizing  "Carriage  Entrance,"  were 
you  not  ?  A.     That  is   correct. 

Q.  The  next  item  we  find  is  August  15,  1949,  on 
page  12,  Mr.  Lieber,  also  dealing  with  possible  pic- 
ture layouts  on  "Carriage  Entrance"  which  might 
be  of  interest  to  magazines,  national  or  fan  maga- 
zines. 

A.     I  might  add  the  reason  those  clippings  aren't 
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here,  Martin,  is  those  were  memos  that  we  discussed 

at  that  time. 

Q.     What  has  happened  to  them? 

A.  I  will  have  to  look  and  see  if  we  can  find 
them.  They  are  not  in  this  file.  [H6] 

Q.     Do  you  remember  the  discussions? 

A.     I  do. 

Q.  The  purpose  of  them,  of  course,  is  to  refresh 
your  recollection  as  to  what  took  place  back  in 
August.  Do  you  remember  the  discussion  with  Mr. 
Milt  Howe  of  your  department  of  this  so-called 
magazine  layout  for  Ann  Sheridan  in  "Carriage 
Entrance"?  A.     I  do. 

Q.     That  was  about  the  15th  of  August  ? 

A.     Right  along  in  there. 

Q.  I  call  your  attention  to  the  memorandmn 
dated  August  15,  1949,  which  is  on  page  12,  lines  12 
to  20,  dealing  with  a  suggested  layout  of  a  long  love 
scene  between  Ann  Sheridan  and  the  leading  man, 
not  Douglas  and  not  yet  cast.  Do  you  remember  the 
discussion  you  had  about  that?  A.     I  do,  sir. 

Q.     Can  you  relate  what  that  discussion  was? 

A.  We  thought  it  would  be  a  very  good  magazine 
layout  that  would  be  easily  placed  in  a  national  or 
fan  magazine,  to  photograph  the  love  scene  from 
''Carriage  Entrance"  with  Miss  Sheridan  and  the 
leading  man, 

Q.  And  as  of  that  date  your  department — I  refer 
now  to  August  15,  1949 — you  or  your  department 
had  not  yet  been  informed  by  anybody  as  to  who  the 
leading  man  might  be? 
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A.     That  is  correct.  [117] 

Q.  On  the  other  side  of  the  file  we  were  talking 
about  you  had  what  you  call  handouts.  Can  you  tell 
the  jury  and  the  court  what  handouts  are? 

A.  There  are  several  forms  of  handouts  that  we 
supply  to  the  press.  There  is  what  we  call  our  spot 
news,  such  as  castings,  new  stories  purchased,  lead- 
ing men  assigned;  there  are  what  we  call  feature 
stories  that  we  service  to  the  feature  sections  of  the 
newspapers ;  there  are  fashion  items ;  in  other  w^ords, 
we  try  to  cover  every  media  we  possibly  can  with 
material  that  will  publicize  our  pictures  and  stars. 

Q.  And  the  information  that  you  give  out  you 
personally  check  to  see  that  it  is  as  accurate  as  pos- 
sible? 

A.  Most  of  it,  yes.  I  don't  read  all  the  copy,  but 
most  of  it  I  do. 

Q.  Directing  your  attention  to  the  first  dated 
item  under  "Handout"  September  16,  1948,  do  you 
recall  that  handout  had  to  do  with  the  type  of  the 
so-called  independent  motion  picture  deals  that  were 
being  set  up  by  Mr.  Howard  Hughes  for  RKO  ? 

A.     I  don't  recall  it  offhand. 

Q.     Will  you  look  at  it? 

The  Court:     This  is  1948? 

Mr.  Gang :     Yes.  I  shall  lead  up  to  the  point. 

The  Witness:     On  what  page  is  that? 

Mr.  Gang :  It  appears  on  page  13,  line  12,  of  the 
deposition,  [118]  if  that  helps  you  find  it  in  your 
file.  According  to  the  deposition  it  was  on  the  ri^ht 
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side,  on  the  inside  of  your  file,  it  was  the  first  dated 

document  under  ' 'Handouts." 

The  Witness:     The  date  was  what,  Martin? 

Mr.  Gang :  September  16,  1948.  Look  for  the  one 
which  mentions  "Completion  of  negotiations  of  Mr. 
Hughes  with  Polan  Banks  for  feature  or  features 
starring  Ann  Sheridan."  That  is  the  first  item  in 
the  file  on  that  subject  according  to  my  record.  Are 
you  able  to  find  if? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Gang) :  Are  you  sure  you  have  the 
same  file? 

A.  I  don't  think  we  have  the  whole  file  here, 
Martin. 

Q.  From  looking  at  your  deposition,  if  you  will, 
I  would  like  you  to  refresh  your  recollection  as  to 
that  particular  item  so  we  can  get  the  facts  before 
the  jury.  I  want  you  to  speak  from  your  recollec- 
tion as  refreshed. 

A.     I  recollect  it  now,  yes. 

Q.  You  do  remember  giving  out  that  handout  at 
about  that  time? 

A.  I  am  not  sure  of  the  date,  but  I  do  remember 
the  copy. 

Q.  And  you  wouldn't  say  that  that  date,  which 
was  obtained  from  your  file,  was  not  approximately 
correct,  September  of  '48? 

A.     No,  it  should  be  correct.  [119] 

Q.  About  that  time  you  did  give  out  for  the 
studio  an  official  handout  about  Polan  Banks  mak- 
ing a  picture  with  Ann  Sheridan,  which  would  be  an 
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independent  deal  released  by  RKO;  is  that  correct? 

A.  As  I  remember  it,  that  was  a  part  of  an  over- 
all story. 

Q.  Will  you  look  next  for  the  item  dated  August 
2,  1949.  In  the  deposition,  to  help  you  find  it,  it  is 
page  14,  line  5,  and  that  has  to  do  with  Mr.  Mar- 
gulies,  again,  and  has  to  do  with  trades.  I  assume 
that  meant  trade  papers  like  "Variety,"  is  that  cor- 
rect? A.     That  is  correct. 

Q.  That  is  the  release  dated  August  2,  1949,  deal- 
ing with  William  Travilla  having  been  assigned  by 
RKO  to  design  Ami  Sheridan's  wardrobe. 

A.  What  my  girl  has  done  is  she  has  left  the 
spot  releases  out  of  my  file  completely.  That  is  what 
happened,  Martin. 

Q.  We  will  try  to  do  the  best  we  can  without 
them.  I  am  sure  it  was  unintentional.  We  will  go 
ahead  and  do  the  best  we  can.  If  it  becomes  impor- 
tant we  can  get  them  in  tomorrow  morning.  Perhaps 
it  won't  be.  Particularly  if  the  deposition  that  you 
gave  refreshes  your  recollection  so  that  you  can  tes- 
tify from  your  recollection. 

A.    All  right.  [120] 

Q.  Do  you  remember  about  August  2nd,  1949, 
there  was  a  release  given  out  by  your  office  to  that 
effect,  to  v^t,  that  Mr.  Travilla  had  been  assigned 
by  the  defendant  RKO  to  design  Ann  Sheridan's 
costumes  or  wardrobe,  is  that  right? 

A.     Yes,  sir. 

Q.  The  next  item  that  I  want  to  question  you 
about  has  to  do  with  an  item  given  out  by  your  office 
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that  the  picture,  '^ Carriage  Entrance,"  would  face 
the  camera  about  August  15,  1949.  You  might  look 
at  page  14,  line  25,  for  that  reference. 

A.     I  remember  that,  yes. 

Q.     You  do  remember  giving  that  out? 

A.     Yes. 

Q.  From  whom  did  you  get  that  information,  if 
you  remember,  Mr.  Lieber,  when  the  picture  would 
face  the  camera? 

A.     I  believe  it  was  from  Mr.  Sid  Rogell. 

The  Court :     When  was  it  given  out  ? 

Q.  (By  Mr.  Gang) :  Can  you  answer  that  ques- 
tion, Mr.  Lieber? 

A.  I  am  just  looking  to  see  if  the  date  was  here 
that  we  released  the  story.  It  would  appear  on  the 
15th,  which  would  mean  it  was  given  out  the  14tli  to 
appear  the  following  day. 

The  Court :  Of  August,  given  out  the  14th  to  ap- 
pear the  15th,  aU  right.  [121] 

Q.  (By  Mr.  Gang) :  The  next  item,  if  you  look 
at  the  top  of  page  15,  deals  with  an  article  given 
out  b}^  your  department  to  the.  effect  that  Mr.  Par- 
sonnet,  the  writer,  had  completed  revisions  on  the 
script  and  that  it  would  be  under  the  guidance  of 
Executive  Producer  Robert  Sparks.  Does  that  re- 
fresh your  recollection  about  that  item? 

A.    Yes,  it  does. 

Q.     That  was  given  out  about  the  same  date  ? 

A.     That  is  correct. 

Q.     You  mentioned  that  these  items  to  the  trade 
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papers  were  given  out  by  somebody  in  your  depart- 
ment called  a  planter,  p-1-a-n-t-e-r  ? 

A.     That  is  correct. 

Q.  That  is  derived  from  the  fact  that  he  plants 
the  items? 

A.     He  services  to  trade  papers  and  newspapers. 

Q.  Mr.  Nat  James  was  the  planter  on  "Carriage 
Entrance"?  A.     That  is  correct. 

Q.  Did  the  planter  have  any  particular  places  in 
which  to  plant  these  articles? 

A.  Yes,  indeed.  They  are  designated  to  what 
sources  they  are  to  be  planted.  In  other  words,  we 
try  to  service  all  the  outlets,  the  newspapers,  as  well 
as  the  trade  papers. 

Q.  Are  there  any  particular  columns  which  have 
somewhat  special  importance  with  your  publicity  de- 
partment in  [122]  getting  items  planted? 

A.  It  depends  entirely  upon  the  circulation  of 
those  items.  We  try  to  get  the  largest  circulation  we 
possibly  can. 

Q.  What  I  meant  was  would  your  planter 
particularly  try  to  get  into  Harrison  Carroll's  col- 
umn or  Erskine  Johnson? 

A.  Erskine  Johnson,  Louella  Parsons,  Hedda 
Hopper,  Edwin  Schallert,  right  down  the  line. 

Q.  There  are  people  who  get  wider  circulation 
than  others,  and  your  effort  is  to  get  the  widest  cir- 
culation? A.     That  is  correct. 

Q.  Look  at  page  16,  which  was  the  third  one  on 
it,  which  states  Robert  Stevenson  will  direct  the 
film,  and  again  states  that  Robert   Sparks  is  the 
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executive  producer.  Do  you  remember  that  was  is- 
sued about  the  same  time  as  the  other  one,  sometime 
about  the  middle  of  August,  is  that  right  % 

A.     That  is  correct. 

Q.  And  you  state  that  information  was  obtained 
by  you  from  Mr.  Sid  Rogell  ? 

A.     That  is  correct. 

Q.  Thus  far  none  of  these  items  has  mentioned 
the  name  of  Polan  Banks.  Was  there  any  reason  for 
that,  Mr.  Lieber? 

A.  No,  I  do  not  recollect  any  reason  that  Polan 's 
name  was  left  out.  In  checking  further,  after  giving 
my  [123]  deposition  I  find  that  I  was  called  by  Mr. 
Ross  Hastings  and  said  that  there  had  been  an  ob- 
jection to  Mr.  Banks'  name  not  appearing  in  the 
copy,  which  we  rectified  immediately. 

Q.     Subsequently  you  included  Mr.  Banks'  name? 

A.     That  is  right. 

Q.  If  you  look  at  line  19,  on  page  16,  Mr.  Lieber, 
there  is  an  item  there,  there  are  two  mentioned,  one 
is  August  8,  1949,  which  states  that  "Melvin  Doug- 
las reports  to  RKO,"  and  the  next  one  is  August 
12th,  1949,  stating  that  ''Ann  Sheridan  checks  onto 
the  RKO  Radio  lot  tomorrow  the  16th. ' '  Do  you  re- 
member those  releases  ?  A.     I  do,  yes. 

Q.     And  the  16th  there  meant  August  16th,  1949? 

A.     That  is  correct. 

Q.  If  you  look  on  page  17,  line  8,  at  that  time  in 
that  item  released  to  the  trade  papers  you  stated, 
and  I  will  quote  here,  "For  final  fittings  on  her  21 
changes    of   costume    for    'Carriage    Entrance'    in 
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which  she  will  hv  co-starred  with  Melvin  Douglas. 
During  the  week  she  will  also  make  camera  tests  of 
the  wardrobe,  designed  by  William  Travilla  in  the 
1890  style  of  New  Orleans.  Film  to  be  directed  by 
Robert  Stevenson,  has  an  August  22  starting  date. 
Robert  Sparks  is  executive  producer."  Do  you  re- 
member that,  Mr.  Lieber?  [124] 

A.     Yes,  I  do. 

Q.  That  was  the  handout  given  at  or  about  the 
15th  of  August  by  your  office? 

A.     That  is  correct. 

Q.  And  the  information  you  got  was  from  Mr. 
Rogell?  A.     Correct. 

Q.  At  that  time  you  had  not  been  informed  that 
any  leading  man  had  been  signed  by  the  defendant 
for  that  picture  ?  A.     No,  sir. 

Q.  Again  on  page  18,  line  6,  the  date  is  August 
15,  1949,  which  states  that  Harry  Wild  has  been 
named  cinematographer  for  "Carriage  Entrance," 
do  you  remem])er  that  f  A.     Yes,  sir. 

Q.     You  issued  that  on  or  a]:)out  that  date? 

A.     That  is  correct. 

Q.  And  you  also  stated  that  Robert  Sparks  was 
the  executive  producer?  A.     Yes,  sir. 

Q.  The  next  item,  if  you  look  at  page  18,  line  18, 
is  August  15,  1949,  also  listed  "Trades,"  stating 
"Largest  set  to  be  constructed  at  RKO  Radio  in 
several  years  is  now  being  built  for  use  in  upcoming 
Ann  Slioi'idan -Melvin  Douglas  starrer,  'Carriage 
Entrance,'  "  and  you  further  go  on  to  state  there 
that  "Mr.   Stevenson  will   direct,   Polan  Banks  is 
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producer  [125]  while  Eobert  Sparks  is  executive 
producer."  That  is  the  item  you  referred  to  before 
as  having  been  cautioned  about  not  mentioning  Mr. 
Banks'  name  prior  thereto *? 

A.     That  is  correct. 

Q.  And  you  gave  that  statement  out  at  or  about 
that  time?  A.     Correct. 

Q.  May  I  direct  your  attention  to  a  memoran- 
dum from  Mr.  Margulies  to  you,  which  is  men- 
tioned on  page  19,  lines  19  to  24.  I  hope  you  have 
that  with  you.  It  is  the  one  from  you  to  Mr.  Mar- 
gulies, in  which  you  said,  "RKO  Radio's  'Carriage 
Entrance'  is  described  as  a  drama  but  it  must  be  a 
fantasy — the  two  leading  men  jilt  Ann  Sheridan  in 
it."  Do  you  remember  that? 

A.  I  would  have  to  get  the  copy.  I  haven't  got  it 
here,  Martin.  I  can  produce  it.  I  would  just  like  to 
state  that  all  this  copy  is  available.  Why  it  is  not 
here  in  my  file  I  don't  know.    It  is  all  available. 

The  Court :  Do  you  have  any  recollection  of  that 
item  coimsel  asked  you  about  ? 

The  Witness:  Offhand  I  do  not,  no,  sir.  When  I 
gave  my  deposition  I  had  the  article  right  there, 
your  Honor. 

The  Court :  Pass  that  matter  up  and  bring  your 
file  in  tomorrow. 

Q.  (By  Mr.  Gang)  :  The  next  item  is  on  page 
20,  Mr.  Lieber,  [126]  line  7,  dated  August  16,  1919, 
also  labeled  "Trades,"  which  reads  as  follows: 
"With  RKO  Radio's  'Carriage  Entrance'  rolling 
toward  a  start  late  this  month,   following  assign- 
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ments  have  been  made :  William  Dorfman  as  assist- 
ant director  and  Al  Herman  as  art  director.  Robert 
Stevenson  will  direct  the  Ann  Sheridan-Melvyn 
Douglas  starrer  for  Producer  Polan  Banks,  Robert 
Si)arks  is  executive  producer."  Do  you  remember 
giving  that  out?  A.     Yes,  I  do. 

Q.  That  was  given  out  about  the  15th  or  16th  of 
August  ?  A.     Correct. 

Mr.  Knupp:  Which  one,  Mr.  Lieber,  do  you 
know? 

The  Witness :  On  the  16th  according  to  my  depo- 
sition. I  would  like  to  point  out  that  this  copy  is  all 
available  and  has  these  dates.  At  the  time  of  this 
deposition  the  copy  was  available  and  the  date  was 
on  the  cop3^ 

Q.  (By  Mr.  Gang)  :  On  the  copy  the  date  was 
August  16th'?  A.     Correct. 

Q.  You  would  therefore  state  that  was  the  date 
the  article  was  given  out  by  your  department,  Au- 
gust 16,  1949?  A.     Correct. 

Q.  At  that  date  you  had  not  yet  been  notified 
that  anybody  had  been  assigned  to  play  the  leading 
male  role  by  the  studio  ?  [127]  A.     No,  sir. 

Q.  There  was  another  item  which  was  mentioned 
at  page  21,  line  17,  Mr.  Lieber,  dated  September  24, 
1948,  and  it  was  an  article  released  by  you.  "Robert 
Yomig  signed  to  co-star  with  Ann  Sheridan  in  Polan 
Banks'  picture  'Carriage  Entrance'  for  RKO  Radio 
release."  Do  you  recall  that,  Mr.  Lieber? 

A.     I  do,  yes. 
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Q.  That  was  given  out  by  your  department  about 
that  date  ?  A.     That  is  correct. 

Q.  And  your  information  that  Mr.  Young  had 
been  signed  to  co-star  was  from  the  front  office"? 

A.     From  Mr.  Rogell,  I  believe. 

Mr.  Knupp :  Was  that  with  respect  to  the  Polan 
Banks  production? 

The  Witness:  Yes,  sir.  It  is  referred  to  in  the 
cop3^  as  the  Polan  Banks  picture. 

Q.  (By  Mr.  Gang) :  You  had  a  file  with  what 
you  call  clippings,  did  you  not? 

A.     I  have  that  with  me. 

Q.  Fine.  You  pointed  out  there  were  two  sepa- 
rate sheets  with  clippings,  is  that  right,  in  that  file, 
two  separate  sheets? 

A.     There  are  several  clippings. 

Q.  There  is  no  distinction  as  between  the  two 
sets?  [128]  A.     No. 

Q.  All  right.  This  is  one  which  I  hope  you  have 
available.  An  article,  in  the  left-hand  corner  of 
Avhich  it  says,  "Banks  to  produce  own  movie  at 
RKO."  Under  that,  under  the  heading,  "Banks  to 
Produce,"  was  an  article  by  Thomas  F.  Brady  of 
the  New  York  Times  dated  April  26,  1949;  do  you 
have  that?  If  you  look  at  your  deposition  you  will 
remem])er  that  this  item  was  one  given  out  by  your 
department.  A.     Yes,  sir. 

Q.  I  am  referring  to  the  one  which  starts  off, 
"In  settlement  of  Polan  Banks'  $670,000  damage 
suit  against  RKO  the  studio  purchased  Banks' 
photoplay  'Carriage  Entrance,'  has  taken  over  his 
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commitment  with  Ann  Sheridan  to  star  in  it  and  has 
engaged  Uanks  to  produce  the  fihn."  Do  you  find 
that?  A.     It  certainly  must  be  here. 

Q.     April  26,  1949.  Have  you  found  it? 

A.     No,  I  haven't. 

Q.     Do  you  remember  the  article? 

A.     I  do,  yes. 

Q.  Do  you  remember  the  gist  of  it  came  from 
your  office  at  or  al)out  that  date,  April  26,  1949? 

A.     What  page  is  that  on? 

Q.  Page  23,  Mr.  Lieber.  You  might  read  that 
whole  [129]  page  because  otherwise  you  might  con- 
fuse yourself. 

A.     I  am  acquainted  with  it  now. 

Q.  You  don't  have  that  particular  clipping  with 
you? 

A.  It  may  be  here.  I  will  get  these  all  marked  so 
I  will  have  them  marked  for  you  tomorrow. 

Q.  We  may  not  need  you  back  here.  I  hope  not. 
In  any  event,  you  do  testify  from  your  own  recollec- 
tion that  about  April  26,  1949,  or  shortly  prior 
thereto,  you  gave  out  information  with  reference  to 
the  assumption  l)y  RKO  of  the  "Carriage  En- 
trance" project  from  Polan  Banks? 

A.     That  is  correct. 

Q.  Including  the  statement  that  the  studio  has 
taken  over  his  commitment  with  Ann  Sheridan  to 
star  in  it.  A.     Correct. 

Q.  There  is  an  item  on  that  same  sheet  that  says 
"Robert  Young  will  do  lead  with  Ann  Sheridan," 
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and  it  is  marked  in  ink  1/1/^9.  Can  you  find  that 

one  in  your  file "? 

A.     Where  is  that  in  the  deposition? 

Q.  Page  23,  line  24.  I  there  identified  it  as  the 
item  on  the  sheet  to  the  right.  It  is  marked  in  ink 
7/7/49.  You  said  that  was  July  7th,  '49.  You  might 
look  at  page  24  at  about  line  11  in  which  you  testi- 
fied at  that  time  that  you  gave  that  information  out. 

A.  I  still  am  not  sure  that  we  gave  that  story 
out.  You  are  referring  to  the  one  of  Mel  [130] 
Ferrer  ? 

The  Court :     No,  no. 

Q.  (By  Mr.  Gang)  :  I  am  talking  about  the  one 
which  said  ''Robert  Young  will  do  lead  with  Ann 
Sheridan."  A.     What  page  is  that  on? 

Q.     Bottom  of  page  23. 

The  Court:  Do  you  have  any  other  witnesses 
after  you  get  through  with  this  witness  tonight? 

Mr.  Gang:     No. 

The  Court:  Well,  I  suggest  that  we  take  an  ad- 
jourmnent  and  give  Mr.  Lieber  a  chance  to  go  over 
this  file  with  you  and  find  some  of  these  matters  and 
bring  in  tomorrow  those  other  matters  Avhich  he 
didn't  bring  today  that  you  think  are  necessary.  If 
they  are  matters  that  you  already  covered,  I  don't 
see  any  necessity  for  it. 

Mr.  Knupp:  I  suggest  that  Mr.  Gang  can  give 
Mr.  Lieber  a  statement  now  or  before  he  leaves  to- 
night, he  can  probably  get  it  all  together  so  he  won't 
have  to  look  through  it. 

Mr.  Gang:     If  Mr.  Lieber  will  go  through  the 
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deposition  from  where  we  left  off  today  and  get 
everything  that  we  will  need  to  finish  up  tomorrow 
and  just  pick  up  the  item  from  the  New  York  Times 
that  we  couldn't  fuid,  and  two  of  those  other  items 
which  I  don't  remember  offliand  what  they  were. 
You  can  check  back  and  see. 

The  Court :  You  passed  two  matters,  so  you  said. 
The  first  item  you  talked  about  was  some  item  on 
August  11,  1949,  [131]  and  the  second  one  was  some 
memorandum  from  Mr.  Lieber  to  Margulies  or  Mar- 
gulies  to  Lieber. 

Mr.  Gang:  Yes,  about  the  fantasy.  Those  two  I 
would  like  to  have  you  bring  in,  and  the  clipping 
from  the  New  York  Times,  together  with  the  other 
material  from  here  to  the  end  of  the  deposition. 

The  Court :  I  suggest  that  you  spend  some  time 
with  him  this  evening.  I  suggest  you  talk  to  him 
after  court  adjourns  as  to  what  you  want. 

Mr.  Gang :     I  will  be  happy  to. 

The  Court :  We  will  take  an  adjournment  at  this 
time,  ladies  and  gentlemen  of  the  jury.  The  court 
admonishes  you  again  of  your  duty  not  to  converse 
or  otherwise  communicate  among  yourselves  or  with 
anyone  on  any  subject  touching  the  merits  of  this 
cause  on  trial.  You  are  not  to  form  or  express  any 
opinion  on  the  case  until  it  is  finally  submitted  to 
you  for  your  verdict.  The  jury  may  retire.  Ad- 
journed until  10:00  o'clock  tomorrow  morning. 

(Whereupon  the  jury  retired  from  the  court 
room.) 
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The  Court:     Anything  further  tonight? 

Mr.  Gang:     No. 

The  Court :     10 :00  o'clock  tomorrow  morning. 

(Whereupon  an  adjourimient  was  taken  from 
Tuesday,  January  30,  1951,  until  Wednesday, 
January  31,  1951,  at  10:00  o'clock  a.m.)  [132] 

Wednesday,  January  31,  1951—10  A.M. 

The  Court :     It  is  stipulated  that  the  members  of 
the  jury  are  present  and  in  their  proper  places  ? 
Mr.  Jeffers :     So  stipulated. 
Mr.  Gang :     So  stipulated. 
The  Court:     Proceed. 

PERRY  LIEBER 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  previously  sworn,  resumed  the  stand 
and  testified  as  follows : 

Mr.  Gang :  Mr.  Lieber  has  brought  with  him  this 
morning  the  file  which  was  mistakenly  left  in  his 
office  by  his  secretary  yesterday,  and  I  have  taken 
from  it,  your  Honor,  after  discussion  with  Mr. 
Knupp,  the  dociunents  with  reference  to  which  we 
had  some  discussion  yesterday.  In  the  interest  of 
time  and  so  we  will  avoid  going  over  a  great  deal  of 
the  material  we  went  over  yesterday,  I  am  going  to 
offer  as  one  exhibit  the  documents  which  I  shall  de- 
scribe by  date.  I  have  arranged  them  in  chronologi- 
cal order,  and  Mr.  Knupp  and  I  have  agreed,  sub- 
ject to  the  court's  approval,  that  these  will  be 
identified  in  evidence  as  one  exhibit  number.     For 
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tliat  |)iiT])osc  I  therefore  olfer  in  evidence  now  these 
documents  delivered  to  me  by  Mr.  Lieber  from  his 
tile.  [134] 

Mr.  Knupp:  If  the  court  please,  I  have  not  yet 
seen  the  documents.  I  said  that  I  would  have  no  ob- 
jection to  their  offer  in  evidence  as  one  exhibit,  but 
I  would  like  to  have  them  a  few  minutes  to  take  a 
look  at  what  Mr.  Gang  proposes  to  offer. 

Mr.  Gang:  They  are  all  the  documents  that  we 
went  over  at  the  deposition.  Do  you  want  to  look  at 
them? 

The  Court:  We  will  mark  them  now  as  Plain- 
tiff*'s  next  in  order,  for  identification.  Is  that  12, 
Mr.  Clerk  *? 

The  Clerk:     Yes. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibit  12  for  identification.) 

The  Court :  Do  you  want  to  look  at  them  now  or 
at  a  recess  ? 

Mr.  Knupp :  I  would  like  to  look  at  them  now  to 
see  if  I  should  desire  to  cross-examine  with  respect 
to  the  particular  instruments. 

(Slight  delay  in  proceedings.) 

The  Court:     Any  objection,  Mr.  Knupp? 

Mr.  Knupp :     None,  if  the  court  please. 

The  Court:  No.  12  for  identification  will  be  re- 
ceived in  evidence,  consisting  of  a  series  of  written 
documents,  memos,  press  releases,  and  so  forth. 

(The  documents,  heretofore  marked  Plain- 
tiff's Exhibit  12,  for  identification,  were  re- 
ceived in  evidence.)  [135] 
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Mr.  Gang:  They  begin,  the  first  one  is  dated 
September  16,  1948 ;  the  next  is  September  24 

The  Court :  Just  a  minute.  Are  you  going  to  read 
them  to  the  jury*? 

Mr.  Gang :     Not  at  this  time,  your  Honor. 

The  Court:  All  right.  You  are  just  identifying 
them  by  date  ? 

Mr.  Gang:     Yes. 

(Continuing):  September  24,  1948;  July  25, 
1949 ;  August  2,  1949 ;  another  August  2,  1949 ;  an- 
other August  2,  1949;  August  3,  1949;  August  4, 
1949;  August  8,  1949;  August  11,  1949;  August  12, 
1949;  August  15,  1949;  August  15,  1949;  August  15, 
1949;  August  16,  1949;  August  16,  1949;  one  doesn't 
belong,  so  I  will  give  it  back  to  Mr.  Ejnupp. 

Direct  Examination 
(Resumed) 
By  Mr.  Gang: 

Q.  You  have  what  is  left  of  your  file  in  front  of 
you,  do  you,  Mr.  Lieber? 

A.     I  do,  yes,  sir. 

Q.  There  is  no  release  with  reference  to  '^  Car- 
riage Entrance"  in  that  file  after  August  16,  1949? 

A.  There  are  items  here,  yes,  the  22nd,  28th,  in 
this  file. 

Q.     What  items  are  those,  Mr.  Lieber  ?  [136] 

A.     On  the  22nd 

Q.  Can  you  tell  us  what  form  it  is  in?  Is  it  a 
clipping  ? 
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A.  A  clipping  from  the  New  York  Herald  Trib- 
une dated 

Q.     Was  that  given  out  by  your  office  ? 

A.     (Continuing) :     dated  August  22nd. 

Q.     Was  it  given  out  by  your  office  ? 

A.     Let  me  read  it  here,  and  make  sure. 

No,  it  was  not  given  out  by  my  office. 

Q.  All  you  have  left  now  are  several  cardboard 
sheets  with  clippings  from  newspapers  on  them,  is 
that  right  ?  A.     Correct. 

Q.  There  are  no  releases  or  handouts  or  copies  of 
documents  given  out  by  you  or  your  department,  is 
that  right?  A.     Correct. 

Q.  So  my  statement  is  correct,  then,  so  far  as 
those  items  are  concerned,  August  16,  1949,  is  the 
last  date  ?  A.     That  is  correct. 

Q.  May  I  direct  your  attention  to  a  clipping 
there,  Mr.  Lieber,  from  the  Los  Angeles  Mirror  of 
July  7,  1949,  to  the  effect  that  Robert  Young  will 
do  the  lead  with  Ann  Sheridan ;  do  you  find  it  ? 

A.     I  do. 

Q.  Was  that  given  out  to  the  newspapers  by  the 
planter '?  A.     It  was.  [137] 

Q.  And  from  whom  did  you  get  the  information 
that  Mr.  Robert  Young  would  do  the  leading  male 
role  with  Ann  Sheridan  1 

A.     I  believe  it  was  from  Mr.  Rogell. 

Q.     It  was  at  or  about  that  date? 

A.     Correct. 

Q.  Will  you  direct  your  attention  now  to  the 
Louella   Parsons  column  in  the  Los   Angeles   Ex- 
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aminer  of  August  19,  1949,  Friday  of  the  week  of 
August  15,  1949.  Have  you  found  that  item? 
A.     Which  one,  the  Mel  Ferrer? 
Q.     No;  the  one  of  August  19th  in  which  refer- 
ence is  made  to  a  statement  by  a  studio  spokesman. 
A.     I  believe  this  is  the  one,  yes. 
Q.     Do  you  have  that  there? 
A.     I  have,  yes,  sir. 

Q.  Will  you  read  it,  please,  referring  to  "Car- 
riage Entrance"?  A.     The  headline  from 

Mr.  Knupp:  Just  a  minute,  if  the  court  please. 
This  proposed  evidence  is  objected  to  on  the  ground 
it  is  incompetent  and  immaterial,  on  the  ground  it  is 
hearsay  so  far  as  the  defendant  in  this  case  is  con- 
cerned, and  not  binding  in  any  respect  on  the  de- 
fendant. 

The  Court:  At  the  present  state  of  the  record 
the  [138]  objection  will  be  sustained. 

Q.  (By  Mr.  Gang)  :  Mr.  Lieber,  when  did  you 
first  learn  that  Ann  Sheridan's  contract  of  employ- 
ment for  ' '  Carriage  Entrance ' '  had  l^een  terminated 
by  RKO? 

A.     When  I  read  the  article  in  the  paper. 
Q.     On  Friday  morning,  August  19th  ? 
A.     That  is  correct. 

Q.     And  the  article  you  refer  to,  without  giving 
its  contents,  was  your  first  information  that  RKO 
had  in  effect  fired  Miss  Sheridan  ? 
A.     That  is  correct. 

Q.     You  did  not  get  any  information  on  Thurs- 
day, the  preceding  day,  August  18th,  from  anybody 
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at  the  studio  about  Ann  Sheridan,  is  that  correct? 

A.     No,  sir,  I  did  not. 

Q.  Nor  on  the  preceding  Wednesday,  August 
17th?  A.     No,  sir. 

Q.  And  you  did  not  give  out  the  information 
which  the  article  in  question  purportedly  contains? 

A.     I  did  not. 

Q.  You  were  therefore  not  the  studio  spokesman 
named  in  that  article?  A.     That  is  correct. 

Mr.  Knupp :  Just  a  minute,  if  the  court  please. 
There  is  nothing  in  the  record  so  far  with  respect  to 
what  is  in  the  [139]  article.  I  understand  my  ob- 
jection was  sustained  by  the  court. 

The  Court:  There  is,  through  the  questioning, 
a  general  reference  that  the  article  indicated  she 
had  been  fired  and  discharged  or  terminated,  or 
something.  Is  your  objection  to  a  particular  ques- 
tion now  ?  What  is  the  question  pending  ? 

Mr.  Knupp:  My  objection,  if  the  court  please, 
to  the  question  is  based  upon  the  fact  that  it  refers 
to  something  contained  in  an  article  which  is  not 
in  evidence  before  the  jury. 

The   Court:     Read  the   question,   Mr.   Reporter. 
(The  record  was  read  by  the  reporter.) 

Mr.  Knupp :  I  move  to  strike  the  answer,  if  the 
court  please. 

The  Court:  The  answer  may  go  out  and  the  ob- 
jection will  be  sustained.  I  think  the  evidence  here- 
tofore taken  in  this  series  of  questions  makes  it 
clear  that  this   witness  had  no  knowledge  of  the 
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termination  or  the  firing.    That  is  all  yon  wanted 

to  prove,  wasn't  it? 

Mr.  Gang:  If  the  court  please,  I  prefer  to  have 
the  jury  know  what  the  article  says,  to  make  more 
sense.  You  sustained  the  objection  to  that.  I  had 
to  do  it  backwards. 

The  Court:  I  sustained  an  objection  on  the 
ground  there  was  no  showing  that  this  defendant 
or  this  executive  of  the  defendant  issued  the  story, 
and  in  fact  your  testimony  has  [140]  demonstrated 
that  he  didn't  issue  the  story.  In  fact,  he  knew 
nothing  about  it  unti]  he  read  it. 

Mr.  Gang:  That  is  the  point  I  want  to  make, 
your  Honor,  which  is  proving  a  negative. 

The  Court:  You  have  already  made  it.  There 
is  no  dispute  about  that. 

Mr.  Gang :     Thank  you. 

Q.  (By  Mr.  Gang)  :  Did  you  find  out  who 
wrote  the  article  in  question  with  reference  to  which 
we  have  been  talking?  A.     No,  sir,  I  did  not. 

Q.     Did  you  ever  talk  to  Dorothy  Manners, 

A.  Yes,  sir,  I  have.  Pardon  me.  Did  you  say 
who  wrote  the  article,  or  gave  it  out  ? 

Q.     Who  wrote  it? 

A.     I  found  out  who  wrote  the  article. 

Q.    Who  did  write  the  article  ? 

A.     Dorothy  Manners. 

Q.  Did  you  make  an  effort  to  find  out  who  gave 
out  the  article  ?  A.     No,  sir,  I  did  not. 

Q.     You  don't  know  to  this  date  who  did  ? 

A.     I  do  not. 
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Q.  Can  you  tell  us  on  what  day  the  information 
contained  in  the  article  which  appeared  in  the 
Examiner  on  Friday  [141]  morning,  August  19th, 
had  to  be  given  to  Miss  Manners  so  that  it  could 
appear  on  that  day? 

A.  Usually  it  is  two  days  ahead  of  the  publica- 
tion date.  If  it  was  to  appear  on  the  19th,  in  other 
words,  it  would  be  secured  on  the  17th.  Their  dead- 
line is  3:00  p.m.  in  the  afternoon.  However,  in 
further  checking  this  story  with  Miss  Manners,  she 
stated  that  she  rewrote  the  lead  on  her  column  after 
securing  the  attached  story. 

The  Court:  Of  course  this  is  hearsay,  but  no- 
body objects  to  it.   I  don't  think  it  is  too  material. 

Mr.  Gang:     No  objection  on  my  part. 

Q.     (By  Mr.  Gang) :     Go  ahead,  Mr.  Lieber. 

A.  So  the  usual  deadline  rule  on  this  story  does 
not  hold.  She  maintains.  Miss  Manners,  that  she 
received  this  information  around  9:00  or  9:30  p.m. 
the  night,  I  l^elieve,  of  the  17th. 

Q.     Of  August?  A.     That  is  correct. 

Q.  When  you  spoke  to  her  did  you  ask  her  who 
gave  her  that  information  ?  A.     I  did  not. 

Mr.  Gang:  If  the  court  please,  I  would  like  to 
renew  at  this  time  the  offer  in  evidence  of  the  arti- 
cle, not  for  the  truth  of  what  appears  therein,  but 
so  the  jury  may  know  that  such  an  article  did 
appear  so  that  the  questions  asked  of  the  [142] 
witness  will  relate  to  the  particular  item,  without 
asking  the  jury  to  believe  that  what  Avas  said  there 
was  true  or  not. 
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The  Court:  It  appears  inferentially  in  the  rec- 
ord that  the  article  was  an  article  indicating  that 
Miss  Sheridan  had  been  fired  or  terminated.  That 
is  all  you  want,  isn't  it? 

Mr.  Gang:  I  would  want  the  whole  article,  be- 
cause it  is  attributed  to  a  studio  spokesman,  and  I 
want  the  jury  to  have  that  before  them.  Not  that 
it  is  true. 

The  Court:  At  best  your  offer  could  only  go  as 
far  as  the  court  has  stated,  namely,  w^hat  the  sub- 
stance of  it  was.  What  somebody's  comment  on  it 
was,  arguing  it  back  and  forth,  and  all  that  sort 
of  thing,  would  clearly  not  be  competent. 

Mr.  Gang:  My  offer  is  limited  only  to  the  fact 
that  on  that  date  that  item  appeared.  Not  as  to  the 
truth  of  what  is  in  it. 

The  Court:  That  is  already  in  the  record,  I 
think,  sufficiently  for  a  jury  to  undei'stand  the  rest 
of  the  testimony.   The  objection  is  sustained. 

Q.  (By  Mr.  Gang) :  Is  there  such  a  thing  as 
newspaper  ethics  which  prevented  you  from  asking 
Miss  Manners  from  whom  she  got  the  information? 

A.     There  is. 

Q.  You  have  known  Miss  Manners  for  some 
time?  [143] 

A.     Many  years,  yes,  sir. 

Q.  And  in  your  opinion  is  she  an  honest  and 
competent  newspaper  woman? 

Mr.  Knupp:  That  is  objected  to,  if  the  court 
please,  as  incompetent.    I  will  stipulate  that  she  is 
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an  honest  and  comj^etent  newspaper  woman.  We 
are  not  going  to  bring  Miss  Manners'  reputation 
into  this  case,  I  trust. 

The  Court:  I  will  sustain  the  objection.  We  are 
getting  pretty  far  afield. 

Mr.  Gang:  I  want  to  ask  this  witness  if  a  state- 
ment attributed  to  a  studio  spokesman  could  be  be- 
lieved if  appearing  in  Miss  Manners'  column. 

The  Court:     Objection  sustained,  Mr.  Gang. 

Q.  (By  Mr.  Gang) :  Will  you  look  in  yoiu' 
clippings,  Mr.  Lieber,  and  tell  me  what  the  first 
date  is  on  which  you  issued  any  statement  about 
Robert  Mitchum  appearing  in  the  picture  * '  Carriage 
Entrance'"?  I  will  direct  your  attention  to  an  item 
in  Harrison  Carroll's  column  dated  September  9, 
1949. 

A.     Do  you  want  me  to  read  this? 

The  Court:  The  question  was  what  was  the  date 
of  the  first  release  by  the  defendant  of  the  name  of 
Robert  Mitchum  in  connection  with  "Carriage  En- 
trance." 

The  Witness :  The  story  referred  to  here  was  not 
given  out  by  the  studio.  [144] 

Q.  (By  Mr.  Gang)  :  Did  you  see  the  story  when 
it  appeared  and  when  you  clipped  it? 

A.     Yes,  sir. 

Q.  Did  you  ascertain  whether  the  item  was  cor- 
rect? A.     I  did. 

Q.     Was  it  correct  ?  A.     It  was. 

Q.  When  did  you  first  learn  that  the  picture 
was  proceeding  in  production  with  Ava   Gardner 
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portraying  the  leading  female  role  in  place  of  Ann 

Sheridan  % 

The  Court:  Before  we  go  to  that,  so  the  record 
may  be  clear,  when  did  you  first  learn  that  Robert 
Mitchum  was  going  to  play  the  male  lead  in  "Car- 
riage Entrance"? 

The  Witness:  I  am  not  sure  of  that  date,  your 
Honor,  the  exact  date. 

Q.  (By  Mr.  Gang) :  With  reference  to  Septem- 
ber 9th,  it  will  be  close  enough.  How  many  days 
before  that  or  after  that? 

A.  I  would  say  it  would  be  right  around  that 
period.   I  can't  give  a  definite  date. 

The  Court:  You  said  you  checked  something. 
Was  that  on  or  about  September  9th? 

The  Witness:     That  is  the  9th. 

The  Court:     September  9,  1949? 

The  Witness :     That  is  correct.  [145] 

The  Court:  Read  the  question  now  about  Miss 
Gardner. 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  "When  did  you  first  learn 
that  the  picture  was  proceeding  in  production 
with  Ava  Gardner  portraying  the  leading  fe- 
male role  in  place  of  Ann  Sheridan?") 

The  Witness:     On  or  about  September  9th. 

Q.  (By  Mr.  Gang) :  Again,  Mr.  Lieber,  how 
many  days  prior  to  Setember  9th  would  that  infor- 
mation have  to  be  given  to  Mr.  Carroll  so  as  to 
appear  in  the  newspaper  dated  September  9th? 
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A.     The  day  before,  the  8th. 

Q.  Will  you  look  in  your  clipping  file  for  the 
Louella  Parsons  column  in  the  Los  Angeles  Exam- 
iner of  September  12,  1949,  relating  to  a  story  that 
Ava  Gardner  steps  into  Ann  Sheridan's  spot  in 
"Carriage  Entrance,"  and  gets  Robert  Mitchum  as 
her  leading  man  ?  September  12th  is  the  date. 

A.     Yes,  sir,  I  have  that. 

Q.  Was  that  information  given  to  Miss  Parsons 
by  you  or  anybody  in  your  department  1 

A.     I  don't  believe  so. 

Q.  You  have  no  knowledge  yourself  as  to  how 
Miss  Parsons  got  that  information? 

A.  Is  it  permissible  to  read  the  article?  It  ex- 
plains itself. 

Q.  I  would  like  it  to  be  read,  but  I  don't  wish 
to  [146]  infringe  on  the  patience  of  the  court  who 
has  ruled  against  me  twice.  I  think  that  is  enough. 
If  Mr.  Knupp  still  objects,  you  cannot  read  it,  be- 
cause I  won't  offer  it  again. 

Mr.  Knupp :  There  has  been  no  offer  of  anything 
yet,  if  the  court  please. 

The  Court :  Mr.  Knupp,  the  witness  has  inquired 
whether  he  may  read  the  article,  and  you  are  elo- 
quent by  your  silence  presently.  What  is  your  view  ? 

Mr.  Knupp:  My  objection  which  goes  to  the 
prior  article  which  was  written  in  the  colmnn  by 
Dorothy  Manners  is  also  made  with  respect  to  this 
article  which  apparently  on  its  face  is  hearsay.  It 
didn't  originate  with  the  studio. 

The  Court:     If  there  is  no  showing  that  it  oripi- 
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nated  from  the  defendant  or  one  of  its  employees 
or  executives,  then  the  objection  is  good.  The  ob- 
jection will  be  sustained. 

Q.  (By  Mr.  Gang):  Would  the  same  thing  be 
true — by  that  I  mean  would  the  same  fact  be  true 
that  you  did  not  issue  to  Mr.  Edwin  Schallert  any 
information  which  appeared  in  his  article  in  the 
Los  Angeles  Times  on  September  13,  1949,  with 
reference  to  Mitchum,  Gardner,  and  Melvin  Douglas 
in  ''Carriage  Entrance"? 

A.  That  information  could  be  obtained  from  the 
studio,  yes. 

The  Court:  The  question  is  did  you  or  did  you 
not  issue  the  information  on  which  the  article  was 
based.  [147] 

The  Witness :  There  was  an  article  issued  by  the 
studio,  I  wish  I  had  that  here,  on  or  about  that  date. 
These  articles  that  appear  here  in  clippings  you  can 
say  are  rewrites  from  that  original  source,  from  the 
statement  issued  by  the  studio. 

Q.  (By  Mr.  Gang) :  Is  there  anything  in  that 
file  to  show  when  you  issued  your  first  statement 
with  reference  to  Mr.  Mitchum  and  Miss  Gardner 
appearing  in  the  picture?  I  say,  again,  I  don't  wish 
to  confuse  you.  My  notes  indicate  that  at  your  dep- 
osition you  did  have  available  the  release  dated 
September  13,  1949.  It  is  not  in  that  batch  and 
wasn't  in  the  batch  you  gave  me;  that  is  why  I 
asked. 

A.  Buddy,  will  you  see  if  you  got  that  in  your 
file? 
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(Addressing  a  person  in  the  audience.) 

A  Voice:  I  believe  that  was  in  your  file,  a  spot 
news. 

Q.  (By  Mr.  Gang) :  I  didn't  list  any  date  be- 
yond August  16th,  so  it  isn't  in  the  batch  I  handed 
in.   Will  you  see  if  it  was  left  in  your  hie? 

Mr.  Knupp:  If  the  witness  testifies  that  the 
studio  did  release  something  as  of  that  date  that 
Gardner  and  Mitchum  were  to  appear  in  the  pic- 
ture, we  have  no  objection  to  it,  then. 

The  Court:     Is  that  satisfactory? 

Mr.  Gang:     Yes. 

The  Court:  It  was  on  that  release  of  September 
13  that  certain  articles  appearing  in  the  papers 
were  based,  the  facts  [148]  were  based  on  that  re- 
lease ? 

The  Witness:     Yes. 

The  Court:  Which  articles  were  based  on  that 
release  ? 

The  Witness:  The  two  referred  to  here,  the 
Parsons  story  and  the  Schallert  story. 

The  Court:  The  Parsons  story  being  the  one 
which  I  think  you  said  was  September  12th? 

The  Witness:     That  is  correct. 

The  Court:  And  the  Times  article  was  Septem- 
ber 13th? 

The  Witness:  Correct.  Our  release  would  have 
had  to  take  place  before  that,  due  to  the  fact  that 
one  of  the  clippings  has  already  been  printed,  that 
is  the  wav  it  reads  here. 


192  RKO  Pictures,  Inc.,  etc. 

(Testimony  of  Perry  Lieber.) 

Q.  (By  Mr.  Gang)  :  I  don't  want  to  belabor 
the  point,  but  according  to  your  best  recollection, 
Mr.  Lieber,  sometime  in  the  neigiil^orhood  of  Sep- 
tember 9,  1949,  information  either  leaked  to  the 
press  or  was  given  to  the  press  by  your  department 
with  reference  to  "Carriage  Entrance"  being  made 
with  Robert  Mitchum,  Ava  Gardner,  and  Melvin 
Doug-las'? 

A.  A  spot  news  release  was  given  out  by  the 
studio  approximately  that  time. 

The  Court:  What  do  you  mean  by  "that  time"? 
Counsel  has  said  somewhere  on  or  about  the  9th  of 
September,  or  thereafter.    When  was  this  release? 

The  Witness:  It  would  have  to  be  around  that 
time,  [149]  September  9th  or  10th,  along  in  there, 
sir. 

Mr.  Gang:  Thank  you,  Mr.  Lieber.  Cross- 
examine. 

Cross-Examination 

By  Mr.  Knupp: 

Q.  Your  function  at  the  studio,  Mr.  Lieber,  is 
concerned  exclusively  with  publicity  matters'? 

A.     That  is  correct. 

Q.  You  have  nothing  to  do  with  contracts  which 
are  made  by  the  studio  for  the  services  of  artists? 

A.     I  do  not. 

Q.     Or  directors  or  anything  else? 

A.     No,  sir. 

Q.  So  far  as  your  knowledge  of  any  action 
which  was  taken  by  the  executives  charged  with  the 
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function  of  performing  those  duties  is  concerned, 
your  only  information  would  come  after  the  action 
had  been  taken?  A.     That  is  correct. 

Mr.  Knupp :     That  is  all. 

Mr.  Gang :     No  further  questions,  your  Honor. 

The  Court :     You  may  step  down,  sir.   Thank  you. 

Mr.  Gang:     The  witness  may  be  excused  as  far 
as  the  plaintiff  is  concerned. 

The  Court :     May  he  be  excused,  Mr.  Knupp  ? 

Mr.  Knupp :     Yes,  Mr.  Lieber  may  be  excused. 

The  Court:     You  may  be  excused,  Mr.  Lieber. 
You  can  go  [150]  back  and  write  press  releases  now. 

Mr.  Gang:     I  next  call  Mr.  Schuessler,  casting 
director  of  RKO. 

May  the  record  show,  your  Honor,  that  the  wit- 
ness is  called  under  Rule  43(b). 

The  Court:     Under  43(b)  of  the  Rules  of  Civil 
Procedure. 

FRED   SCHUESSLER 
called  as   a   witness   by  the   plaintiff  under   Rule 
43(b)    of  the   Federal   Rules   of   Civil   Procedure, 
having  been  first  duly  sworn,  was   examined   and 
testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 
The  Witness:     Fred  Schuessler. 

Direct  Examination 
By  Mr.  Gang : 

Q.     You  live  in  Los  Angeles,  do  you  not? 
A.     Yes,  sir. 
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The  Court :  The  jury  understands  what  is  meant 
by  calling  the  witness  under  43(b),  an  executive  or 
officer  of  the  defendant  corporation,  the  same  man- 
ner in  which  Mr.  Lieber  was  called.  Proceed. 

Q.  (By  Mr.  Gang)  :  You  have  lived  here  many 
years,  have  you,  Mr.  Schuessler? 

A.     Twenty-eight  years. 

Q.     How  long  have  you  been  employed  by  RKO? 

A.     Two  years. 

Q.     And  in  what  capacity? 

A.     Casting  director. 

Q.  Can  you  state  briefly  what  your  functions 
and  duties  are  as  casting  director? 

A.  We  read  the  scripts  or  the  stories  as  they 
are  purchased  by  the  studio  and  ready  for  produc- 
tion, make  suggestions  and  recommendations  for 
the  various  parts. 

Q.  Do  you  do  anything  beyond  making  recom- 
mendations ? 

A.  After  the  actor  for  that  particular  part  is 
approved  we  then  make  a  deal  with  the  actor  direct 
or  an  agent  if  he  has  one. 

Q.  And  when  actors  are  employed  by  other 
studios,  who  makes  the  contact,  if  I  may  use  that 
word,  with  the  other  studios? 

A.     The  casting  office. 

Q.     In  the  case  of  RKO,  that  means  you? 

A.  Not  always.  It  could  be  one  of  the  other 
men  in  the  office,  my  assistants. 

Q.  My  questions  will  be  directed  to  the  period 
of  time  from  April  29,  1949,  to  August  16,  1949, 
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and  unless  otherwise  indicated  it  will  be  that  period 
of  time  with  reference  to  which  you  are  questioned. 
You  have  a  tile  in  your  department,  do  you  not, 
Mr.  Schuessler,  in  which  you  keep  notes,  memo- 
randa, and  other  documents  with  reference  to  [152] 
loarticular  pictures  1 

A.     Yes,  every  i)icture  that  is  made. 

Q.  And  you  had  such  a  file  with  reference  to 
*' Carriage  Entrance'"?  A.     I  have. 

Q.     You  have  brought  that  with  you,  have  you? 

A.     Yes,  sir. 

Q.  I  think  you  keep  notes  in  there  which  you 
make  yourself?  A.     Yes,  sir. 

Q.  With  reference  to  various  matters  that  come 
up  in  the  making  of  a  picture,  is  that  right? 

A.     Yes,  sir. 

Q.  Now,  what  is  the  first  date  on  which  you 
functioned  with  reference  to  "Carriage  Entrance"? 

A,     I  don't  think  I  can  tell  you  that, 

Q.  Well,  if  you  don't  remember  it,  what  is  the 
first  date  that  your  file  shows  you  functioned  on 
"Carriage  Entrance"? 

A.    I  don't  think  so. 

The  Court :  Is  the  file  in  chronological  order,  or 
just  this  way  (indicating)  ? 

The  Witness:  Helter-skelter.  There  is  no  date 
on  this  first  list  of  suggestions  that  was  made  up. 

Q.  (By  Mr.  Gang)  :  Before  I  get  into  that,  in 
the  chain  [153]  of  command  in  RKO  who  is  your 
superior,  your  immediate  superior? 

A.     My  immediate  superior  was  Sidney  Rogell. 
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Q.  And  unless  otherwise  indicated  you  got  your 
suggestions  or  discussed  them  with  Mr.  Rogell? 

A.     With  Mr.  Rogell. 

Q.     Did  you  ever  talk  to  Howard  Hughes'? 

A.     Oh,  yes,  sir. 

Q.     How  would  that  be,  in  person  or  by  phone  ? 

A.     In  person  and  by  phone  both. 

Q.  And  if  you  talked  to  him  in  person  where 
would  you  see  him  ? 

A.  At  the  Goldwyn  Studio  in  his  office,  or  the 
aircraft  plant  if  he  was  engaged  in  the  aircraft 
business  on  that  particular  day,  which  he  is  most 
of  the  time,  or  at  the  hotel  where  he  was  residing. 

Q.     But  never  at  RKO  studios'? 

A.     No,  sir. 

Q.  Your  first  list  of  suggestions  bears  no  date, 
you  said.  A.     No,  sir. 

Q.  Does  it  refresh  your  recollection  as  to  any 
discussion  you  had  with  Mr.  Rogell  about  the  sub- 
ject-matter? A.     As  to  the  casting? 

Q.     Yes.  [154]  A.     No,  sir. 

Q.  Is  that  the  list  you  showed  me  heretofore  in 
which  the  name  of  Robert  Young  appears  and  which 
was  crossed  ouf? 

A.  Yes,  that  is  on  the  budget  detail,  I  take  it, 
is  that  the  one  you  mean? 

Q.  May  I  look  at  it  and  see  if  that  is  the  one 
I  mean?  A.     Yes. 

Q.     Yes,  it  does  have  a  date. 

A.     That  is  July 

Mr.  Knupp:     Might  I  suggest  this,  if  the  court 
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please?  I  think  Mr.  Gang  is  thoroughly  familiar 
with  the  file,  he  has  been  through  it  before,  it  might 
be  of  assistance  if  he  had  the  file  before  him  and 
selected  those  items  that  he  wanted  to  interrogate 
the  witness  about. 

Mr.  Gang :  Thank  you.  That  w^ould  save  me  some 
w^alking. 

The  Court :  You  may  do  it  here  or  at  the  witness 
chair,  or  at  the  lectern. 

Mr.  Gang:  I  think  I  would  drop  my  voice  if  I 
stand  too  close. 

The  Court:  Mr.  Schuessler,  you  need  not  feel 
bad  about  that  file.  There  are  lots  of  lawyers  who 
keep  them  that  way. 

The  Witness :  There  is  too  much  confusion  at  the 
studio  [155]  to  try  to  keep  them  in  chronological 
order  always. 

Q.  (By  Mr.  Gang) :  The  doucment  you  handed 
me  is  not  the  one  that  I  had  in  mind  first.  I  find 
that  it  is  this  yellow  sheet  of  paper  which  is  the 
one  I  had  reference  to. 

A.  That  is  the  one  that  bears  no  date,  that  is  the 
first  sheet  we  start  working  on  when  we  make  the 
suggestions. 

Q.     And  this  is  in  your  own  handwriting? 

A.     Yes,  sir. 

Q.  And  it  was  made  sometime  after  April  29, 
1949? 

A.  If  that  is  when  the  script  came  through,  it 
would  be  right  after  the  script  was  received  from 
the  script  department. 
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The  Court:  Was  the  script  received  before  or 
after  the  contract  was  executed  with  Ann  Sheridan? 
The  contract  was  executed  April  29,  1949;  do  you 
know  when  the  script  came  in,  before  or  after  that 
date? 

The  Witness:     No,  sir,  I  do  not  know. 

Q.  (By  Mr.  Gang) :  It  would  be  your  best  recol- 
lection that  you  wrote  this  down  sometime  after 
April  29,  wouldn't  it?  A.     Yes,  sir. 

Q.  Is  it  your  recollection  that  all  of  these  names 
were  written  down  at  the  same  time,  or  did  you 
add  names  from  time  to  time? 

A.     They  were  added  from  time  to  time.  [156] 

Q.  I  call  your  particular  attention,  Mr.  Schu- 
essler,  to  the  writing  in  ink  of  "F.  Tone,"  with 
'^r-a-n-c-h-o-t"  written  in  pencil. 

A.     What  was  the  notation  in  pencil? 

Q.     I  will  show  it  to  you. 

The  Court :  Are  you  going  to  offer  this  document 
in  evidence? 

Mr.  Gang:     Yes,  your  Honor. 

The  Court:  Let's  give  it  a  number  for  identifi- 
cation. 

The  Witness:  "Franchot,"  I  spelled  out  his  first 
name. 

The  Court:  This  yellow  sheet  about  which  there 
has  been  some  testimony  will  be  marked  Plaintiff's 
13  for  identification. 

Mr.  Gang:  I  might  offer  it  in  evidence  at  this 
time,  your  Honor,  so  we  need  not  have  it  for  iden- 
tification. 
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The  Court:  All  right.  In  evidence.  Then  if  we 
refer  to  it  as  Exhibit  13  the  record  will  show  what 
we  are  talking  about,  rather  than  this  paj^er,  this 
document,  or  this  yellow  sheet. 

Mr.  Gang:     Thank  you. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  13,  and  was  received  in  evidence.) 

Q.  (By  Mr.  Gang) :  With  reference  to  Plain- 
tiff's Exhibit  13  you  testified  that  the  name  of 
Franchot  Tone  was  in  your  [157]  handwriting'? 

A.     Yes,  sir. 

Q.  It  precedes  the  name  of  Robert  Young  in  the 
column,  and  the  name  of  Robert  Young  is  crossed 
out;  can  you  at  this  time  from  looking  at  Plain- 
tiff's Exhibit  13  tell  me  when  you  crossed  out 
Robert  Young's  name? 

A,  That  would  be  hard  to  say.  That  could  be 
any  time  after  I  learned  that  he  wasn't  going  to 
play  the  part. 

Mr.  Gang:  AVith  your  permission  may  I  ask 
some  questions  from  this  point,  your  Honor? 

The  Court:  You  may.  Keep  your  voice  up  and 
the  witness  will  keep  his  voice  up,  as  well.  That 
is  the  worst  trouble  with  examining  the  witness  at 
close  range;  you.  tend  to  whisper  to  each  other. 

Q.  (By  Mr.  Gang)  :  In  drawing  up  this  list  I 
notice  it  begins  with  a  man  named  Brady  and  seems 
to  proceed  more  or  less  alphabetically  for  part  of 
the  way,  is  that  correct?  A.     That's  right. 
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Q.  In  fact,  the  alphabet  seems  to  run  down 
through  Robert  Young,  is  that  right '? 

A.     Correct. 

Q.  After  Robert  Young  there  are  other  names 
entered,  such  as  Richard  Conte.  Do  you  remember 
that  occasion?  Will  you  read  it,  Mr.  Schuessler? 

A.  Do  you  wish  to  know  the  reason  for  adding 
these  [158]  names  after  Robert  Young's,  is  that  it? 

Q.     If  it  is  helpful,  yes. 

A.  Those  names  are  suggestions  that  are  given 
to  us  by  the  agents  or  they  are  suggested  to  us  by 
articles  we  might  read  in  the  trade  papers,  or  they 
could  be  phoned  in  by  the  producer,  the  director,  or 
anybody  interested  in  the  picture. 

The  Court :     It  is  just  a  preliminary  work  sheet  ? 

The  Witness:     That's  it. 

Q.  (By  Mr.  Gang) :  I  show  to  you,  Mr.  Schu- 
essler, on  Plaintiff's  Exhibit  13  opposite  the  name 
of  Richard  Conte,  C-o-n-t-e,  the  notation  ''Send 
script. ' ' 

A.  When  I  checked  on  Richard  Conte  he  was 
under  contract  to  Twentieth  Century-Fox,  they  were 
not  certain  that  he  was  available,  they  had  other 
things  in  mind,  as  I  recall,  for  him  on  their  home 
lot,  on  his  home  lot,  but  it  is  quite  evident  that  if 
they  would  have  liked  the  part  in  our  script  he 
would  have  been  available  to  us. 

Q.  First,  with  reference  to  Richard  Conte,  who 
suggested  his  name  to  you? 

A.     I  am  not  certain  about  that. 

Q.     Could  it  have  been  Mr.  Sparks? 
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A.     It  could  have  been. 

Q.     Or  Mr.  RogelH 

A.  It  could  have  been  anyone.  It  could  have 
been  the  [159]  agent. 

The  Court:     What  agent? 

The  Witness:  The  agent  for  Conte.  He  has  an 
agent,  as  well  as  the  studios. 

The  Court:  Every  actor  has  to  have  an  agent, 
does  he? 

The  Witness :  They  usually  have,  most  of  them, 
yes.    95  per  cent  of  them. 

Mr.  Knupp:  95  per  cent  of  them  have  a  10  per 
cent  agent. 

Mr.  Gang:  I  detect  a  note  of  jealousy  in  Mr. 
Knupp 's  voice. 

Q.  (By  Mr.  Gang) :  Do  you  remember  to  whom 
you  spoke  at  Twentieth  Century-Fox  with  reference 
to  Mr.  Conte? 

A.     Mr.  Bill  Gordon  in  the  casting  office. 

Q.  It  was  he  who  asked  you  to  send  over  a 
script?  A.     Yes,    sir. 

Q.  You  use  the  word  ''script"  to  mean  story 
or  screen  play  in  which  the  actor  would  appear? 

A.     Right. 

Q.  That  is  for  the  purpose  of  having  the  lend- 
ing studio  consider  the  part?  A.     Correct. 

Q.  Did  you  communicate  to  Mr.  Rogell  or  any 
other  superior  at  RKO  the  request  of  Mr.  Gordon? 
Did  you  tell  anyone  that  Mr.  Gordon  at  Fox  re- 
(luested  a  script  of  "Carriage  [160]  Entrance"  to 
be  sent  over  to  him? 
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A.     Yes,  sir,  I  told  Mr.  Rogell. 

Q.     Was  a  script  sent?  A.     No,  sir. 

Q.     Did  you  inquire  of  Mr.  Rogell  again? 

A.  Not  to  my  knowledge,  no,  I  don't  think  I 
did. 

Q.  So  far  as  Richard  Conte  was  concerned  that 
was  the  end  of  if?  A.     Yes,  sir. 

Q.  I  call  your  attention  to  the  fact  that  the  last 
name  on  the  list  is  Charles  Boyer,  C-h-a-s  you  have 
it.   Is  that  your  handAvriting,  too? 

A.     Yes,  sir. 

Q.  Do  you  remember  when  you  put  that  name 
down? 

A.  That  was  the  last  name  added  to  the  list  in 
Mr.  Rogell 's  office. 

Q.  That  was  on  Tuesday,  August  16,  1949,  was 
it  not? 

A.     I  really  couldn't  tell  you  the  date. 

Q.  But  it  was  a  meeting  at  which  Miss  Sheridan 
and  Mr.  Hickox  and  Mr.  Rogell  were  present? 

A.     Right. 

Q.  Did  you  do  anything  about  seeing  whether 
Mr.  Boyer  was  available? 

A.  He  was  definitely  available.  I  knew  that 
without  checking.  [161] 

Q.  Did  you  check  after  you  left  Mr.  Rogell's 
office?  A.     No,  sir. 

Q.  Did  you  discuss  the  possibility  of  John  Lund 
playing  the  leading  male  role  in  "Carriage  En- 
trance"? A.     Very  definitely. 

Q.     And  with  whom  did  you  discuss  it? 
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A.     Mr.  Hughes,  ^Ir.  Rogell. 

Q.  And  in  that  discussion  was  anything  said 
about  who  suggested  Mr.  Lund?  A.     No. 

Q.     What  did  you  do  about  it? 

A.  Called  the  studio,  Paramount,  where  he  is 
under  contract,  to  ascertain  his  availability,  and 
they  said  that  he  was  definitely  available  if  we  had 
a  good  part  for  him,  and  if  we  were  interested 
enough  in  his  services  to  send  a  script. 

Q.     Did  you  send  a  script  to  Paramount? 

A.     We  sent  a  script. 

Q.     What  happened? 

A.  Two  days  later  they  called  us  and  told  us  that 
Mr.  Lund  was  not  available. 

Q.     Did  they  tell  you  why? 

A.  I  asked  them  why  and  they  said  because  they 
didn't  think  the  part  was  worthy  of  his  talents. 

Q.  And  it  is  your  recollection  that  this  was 
after  Mr.  [162]  Young  had  turned  the  part  down? 

A.     Yes. 

Q.  Why  didn't  you  send  a  script  to  Twentieth 
Century-Fox  on  Conte? 

A.  Because  we  didn't  get  an  approval  from  the 
executives  on  sending  it. 

The  Court:     Whose  executives? 

The  Witness :  Mr.  Rogell  in  this  particular  case, 
or  Mr.  Hughes. 

The  Court:  In  other  words,  they  asked  for  a 
script  but  because  you  didn't  receive  authority  to 
send  it  vou  didn't  mail  it? 
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The  Witness:  That's  right.  There  wasn't  suffi- 
cient interest  in  Conte  to  send  a  script  to  Fox. 

The  Court:  Sufficient  interest  by  your  super- 
iors? 

The  Witness:     That's  right. 

Q.  (By  Mr.  Gang)  :  I  don't  notice  Van  Heflin's 
name  here,  although  there  was  some  discussion 
about  Van  Heflin.  Is  there  any  reason  for  that 
absence  from  this  sheet  *? 

A.  If  it  isn't  on  that  sheet  it  is  on  one  of  the 
others.   I  loiow  his  name  was  definitely  considered. 

Q.  Let  me  ask  you,  did  you  cross  Robert  Young's 
name  out?  A.     Oh,  yes,  sir. 

Q.  Did  you  check  with  reference  to  the  avail- 
ability of  [163]  Franchot  Tone? 

A.  No,  I  didn't  have  to  check  because  he  was 
on  the  lot  at  the  time,  and  I  saw  him  every  day, 
practically.  He  had  just  returned  from  Paris  where 
he  had  finished  a  picture  over  there  and  he  was 
finishing  the  picture  on  our  lot. 

Q.  Did  you  discuss  with  Mr.  Hughes  the  pos- 
sibility of  casting  Mr.  Tone  in  the  part? 

A.     No,  sir. 

Q.     Or  with  Mr.  Rogell?  A.     No,  sir. 

Q.  Did  you  tell  them  that  his  name  was  on  your 
list  as  suitable  actors  for  that  role? 

A.     They  were  subsequently  sent  a  Hst 

Mr.  Knupp:  Just  a  minute,  Mr.  Gang.  That 
question  is  objected  to  in  its  present  form.  I  don't 
think  there  is  any  evidence  yet  that  this  list  con- 
stitutes  people   that   were    considered   as    suitable 
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actors.    They  were  considered  as  possible  prospects 

for  the  role. 

The  Court:  Let's  have  the  question  read,  Mr. 
Reporter. 

(The  question  referred  to  was  read  by  the  re- 
porter as  follows:  "Did  you  tell  them  that  his 
name  was  on  your  list  as  suitable  actors  for 
that  rolel") 

The  Court:  The  question  is  a  little  ambiguous. 
Whether  it  means  what  he  said  to  them  or  whether 
it  means  his  interpretation  of  the  list  is  a  question. 
The  objection  will  be  [164]  sustained  on  the  ground 
of  ambiguity  and  uncertainty. 

The  Witness:     Certain  actors 

The  Court :  Just  a  minute.  There  is  no  question 
pending  now. 

Mr.  Gang:     Read  the  question  again. 

(The  question  was  reread  by  the  reporter.) 

Mr.  Gang:     I  will  reframe  it. 

Q.  (By  Mr.  Gang) :  Did  you  discuss  with  Mr. 
Rogell  the  suitability  of  Mr.  Tone  for  the  role? 

A.     No,  sir. 

Q.  Did  you  ever  show  them  this  list  which  you 
had  made  up  with  his  name  on  if? 

A.  I  sent  them  a  subsequent  list.  I  don't  know 
whether  his  name  appeared  on  it  or  not. 

Q.  You  are  refrring  to  a  typewritten  list,  Mr. 
Schuessler"?  A.     That's  it. 

Q.  Before  I  question  you  I  will  show  you  this 
from  your  file  and  see  if  this  is  the  one  you  mean. 
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A.     That's  it. 

The  Court:     Is  that  another  document,  counsel? 

Mr.  Gang:  Yes,  I  am  going  to  offer  this  in  evi- 
dence as  Plaintiff's  Exhibit  14. 

The  Court:     Plaintiff's  14  in  evidence.  [165] 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  14,  and  was  received  in  evidence.) 

Q.  (By  Mr.  Gang) :  Plaintiff's  14  is  a  photo- 
static copy,  your  Honor,  of  the  original  typewritten 
sheet,  which  you  say  was  prepared  in  your  office, 
Mr.  Schuessler?  A.     Yes,  sir. 

Q.     And  it  relates  to  the  part  called  Quentin  ? 

A.     Right. 

Q.  Your  first  notation  is  "Van  Hefln — may  be 
available  about  9/1";  that  is  September  1,  1949? 

A.     Yes,  sir. 

Q.  Is  that  as  far  as  you  had  gone  in  discussions 
with  reference  to  Mr.  Hefln? 

A.     That  is  correct. 

Q.  Had  any  discussions  been  instituted  with  his 
studio  with  reference  to  borrowing  him? 

A.  Yes,  sir,  I  talked  to  Mr.  Grady  in  the  casting 
office. 

Q.  And  from  him  you  found  out  the  first  avail- 
able date  was  September  1,  1949?  A.     Eight. 

Q.     Did  they  ask  for  a  script?  A.     No,  sir. 

Q.     Did  you  ever  send  one? 

A.     No,  sir.  [166] 

Q.  Do  you  remember  when  you  prepared  this 
exhilut,  Plaintiff's  Exhibit  14? 
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A.     Do  I  remember 

Q.     When  did  you  type  this  up,  if  you  remember  ? 

A.     There  should  be  a  date  on  it. 

Q.  The  only  one  is  the  one  that  the  reporter 
at  the  deposition  put  down,  which  wouldn't  be 
helpful. 

A.  I  am  sorry.  We  usually  put  dates  on  those 
notes  or  lists. 

Q.  Plaintiff's  Exhibit  14  has  in  handwriting 
opposite  three  names  Nos.  1,  2,  and  3,  No.  1  being- 
opposite  Robert  Preston,  No.  2  opposite  Richard 
Basehart,  No.  3  opposite  Robert  Ryan;  did  you  put 
those  numbers  down,  Mr.  Schuessler? 

A.     Yes. 

Q.  Do  you  remember  when  you  put  the  numbers 
down  I 

A.  I  don't  know  the  exact  time,  but  it  was  after 
one  of  my  discussions  with  Mr.  Rogell  and  possibly 
Mr.  Sparks,  the  producer,  and  perhaps  Mr.  Polan, 
associate  producer. 

Q.  What  did  those  numbers  mean  to  you  when 
you  put  them  down? 

A.     That  was  their  preference,  in  that  order. 

Q.     For  the  part? 

A.     For  the  part  of  Quentin,  yes. 

Q.  At  that  time  did  you  discuss  with  them  the 
name  of  Franchot  Tone,  which  was  on  this  list, 
Plaintiff's  Exhibit  14?  [167]  A.     No,  sir. 

Q.  Did  you  discuss  with  them  at  that  time  the 
name  of  Mel  Ferrer,  which  is  on  this  list? 

A.  It  is  difficult  to  say,  because  his  name  was 
discussed  so  many  times.    Whether  we  did  at  this 
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particular  time  or  not  I  don't  know. 

Q.  You  have  made  available  a  photostatic  copy 
of  a  sheet  entitled  "Budget  Detail"  from  your 
files. 

I  will  offer  this  in  evidence  as  Plaintiff's  next 
in  order. 

The  Court:  Received  in  evidence  as  Plaintiff's 
Exhibit  15. 

Mr.  Knupp:     May  I  see  it,  please? 

(Document  handed  to  counsel.) 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  15,  and  was  received  in  evidence.) 

Q.  (By  Mr.  Gang) :  Plaintiff's  Exhibit  15  bears 
the  date  of  July  13,  1949.  Can  you  state  whether 
this  was  prepared  in  your  office  or  in  the  office  that 
prepares  the  proposed  budgets? 

A.  It  was  prepared  in  the  budget  department 
of  the  production  office. 

Q.  Before  I  question  you,  I  would  like  you  to 
look  at  it,  Mr.  Schuessler.  I  particularly  direct  your 
attention  to  item  No.  13  dealing  with  the  part  of 
Quentin.  [168]  A.     Yes,  sir. 

Q.  Item  No.  1  with  reference  to  the  character 
of  Barbara  has  Ann  Sheridan's  name  opposite  it, 
is  that  right?  A.     Yes. 

Q.  Item  No.  2,  the  character  Paul,  has  M. 
Douglas  ?  A.     Yes. 

Q.  Item  No.  3,  the  character  Quentin,  the  first 
name  written  in  was  Robert  Young,  is  that  right? 

A.     Right. 
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Q.     And  it  was  crossed  out.   Who  crossed  it  ouf? 

A.     I  did. 

Q.  And  the  name  of  Tone,  T-o-n-e,  is  written  in 
the  place  of  Robert  Young? 

A.  Not  in  the  place  of  Young.  There  are  two 
or  three  other  names  on  there,  too. 

Q.     I  will  get  to  those. 

A.     I  am  sorry.   Yes,  it  was. 

Q.     His  name  is  the  first  name  which  appears? 

A.     The  first  of  several  names,  yes. 

Q.     And  that  is  your  handwriting  ?  A.     Yes. 

Q.  Now,  with  reference  to  the  time  that  you 
crossed  out  Mr.  Young's  name  and  put  in  Mr. 
Tone's  name,  can  you  give  us  that  time?  Bear  in 
mind  that  Plaintiff's  Exhibit  15  bears  the  date 
July  13,  1949.  [169] 

A.  It  could  have  been  veiy  shortly  after  this 
l^articular  date. 

Q.     It  was  sometime  after  July  13,  1949? 

A.     Yes,  sir. 

Q.  Is  your  recollection  refreshed  as  to  why  and 
how  you  came  to  put  the  name  of  F.  Tone  in  for 
the  part  of  Quentin? 

A.  I  ascertained  that  from  the  meetings  that  I 
had  with  Mr.  Sparks  and/or  Mr.  Rogell,  and  Mr. 
Banks. 

Q.     Can  you  tell  us  what  they  told  you? 

A.  No,  I  couldn't  exactly  tell  the  words  any 
more.  They  just  probably  said  that  they  were  in- 
terested in  Franchot  Tone. 

Q.     You  did  say  before  that  you  would  not  put 
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that  in  unless  instructed  by  your  superiors,  is  that 

right?  A.     The  name  of  Tone? 

Q.     In  this  place  here. 

A.  Oh,  no,  no.  I  could  put  that  in  without  any 
instructions  from  anyone. 

Q.  But  in  this  case  you  did  have  discussions 
with  Rogell?  A.     Yes,  frequent. 

Q.  And  at  this  time  the  name  was  put  in  by 
you  after  such  discussions,  is  that  right? 

A.     Yes,  I  am  sure  it  was.  [170] 

Q.  There  is  also  the  name  "W.  C-o-r-y";  would 
that  be  Wendell  Cory?  A.     Yes. 

Q.     Did  you  write  that  in?  A.     Yes. 

Q.     Did  you  strike  it  out?  A.     Yes. 

Q.  There  is  also  "Carlson";  is  that  your  hand- 
writing ?  A.     Yes. 

Q.  There  is  a  "D"  and  something  which  I  cannot 
read. 

A.  That  is  not  unusual.  Nobody  can  read  my 
writing.  "D"  Niven,  that  is  for  David  Niven, 
N-i-v-e-n. 

Q.  With  reference  to  Mr.  Cory,  Mr.  Carlson 
and  Mr.  Niven,  did  you  discuss  those  names  with 
Mr.  Rogell  or  Mr.  Sparks? 

A.     With  one  or  all  of  them. 

Mr.  Gang:  It  is  about  11:00  o'clock,  and  this  is 
a  good  time  to  break  for  me,  your  Honor. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  will  take  a  recess  at  this  time.  The  court  ad- 
monishes you  of  your  duty  not  to  converse  or  other- 
wise communicate  among  yourselves  or  with  anyone 
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else  upon  any  subject  touching  the  merits  of  this 
cause.  You  are  not  to  form  or  express  any  opinion 
on  the  case  until  it  is  finally  submitted  to  you  for 
your  verdict.   The  jury  may  retire.  [171] 
We  will  take  a  short  recess. 

(A  recess  was  taken.) 

The  Court:  Stipulated  that  the  jury  are  present 
and  in  their  proper  places? 

Mr.  Gang:     So  stipulated. 

The  Court:     Proceed. 

Mr.  Gang :  Mr.  Lieber  obtained  the  release  dated 
September  13,  1949,  which  was  missing  earlier,  and 
Mr.  Knupp  has  agreed  that  we  may  stipulate  that 
it  may  be  added  to  and  become  a  part  of  Plaintiff's 
Exhibit  12  in  proper  chonological  order. 

The  Court:  All  right.  What  is  the  date  of  that 
release  % 

Mr.  Gang:     September  13,  1949. 

The  Clerk:     I  have  attached  it,  your  Honor. 

Q.  (By  Mr.  Gang) :  During  the  recess  I  went 
through  the  files  and  picked  out  just  those  items 
which  are  of  interest  here,  so  we  wouldn't  have  to 
take  up  the  court's  time,  and  I  will  go  through  them 
in  order. 

The  first  is  a  sheet  which  bears  some  handwriting 
which  I  understand  is  that  of  your  assistant  Mr. 
Stockton?  A.     That  is  con-ect. 

Q.     And  it  relates  to  Ann  Sheridan? 

A.     Right. 

Q.  And  it  says,  **15  weeks,  7-6"  meaning  July 
6,  "until  Oct.  18th"?  [172] 
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A.  That  is  the  starting  date,  yes,  of  the  15 
weeks,  ending  October  18th. 

Q.  In  other  words,  under  the  contract  the  15 
w^eeks  of  employment  which  began  on  July  6th 
would  end  on  October  18th,  1949? 

A.     I  presume  so. 

Q.  Do  you  remember  what  the  proposed  shoot- 
ing schedule  for  the  picture  was? 

A.     No,  but  you  will  find  it  on  that  budget  detail. 

Mr.  Gang:  At  this  time  we  offer  this  sheet  in 
evidence,  your  Honor,  as  Plaintiff's  next  in  order. 

The  Court:  The  sheet  about  which  you  just 
interrogated  the  witness  will  be  received  as  Plain- 
tiff's 16.  If  you  mark  them  first,  then  your  record 
Avill  show  what  you  are  talking  about. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  16,  and  was  received  in  evidence.) 

Mr.  Knupp :  May  I  ask  Mr.  Gang  what  was  the 
date  on  which  that  indicated  the  picture  would  be 
completed  ? 

Mr.  Gang:     October  18,  1949.   Is  that  correct? 

The  Witness :  Mr.  Knupp  asked  the  date  the  pic- 
ture would  be  completed.  That  October  18th  date 
is  not  exactly  the  date  the  picture  would  be  com- 
pleted. That's  the  end  of  the  15-week  guarantee,  I 
think,  on  Miss  Sheridan's  contract,  wouldn't  you 
say?  [173] 

Mr.  Gang:     I  will  accept  that. 

The  Witness:  Not  having  a  calendar,  offhand  I 
would  say  that  would  be  it.    The  picture  could  be 
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^.omi)leted  two  or  three  or  four  weeks  prior  to  that 

time. 

Mr.  Knupp :  Or  two  or  three  or  four  weeks  sub- 
sequent. 

The  Witness:     That's  true,  too. 

Mr.  Gang:  Your  Honor,  all  of  these  documents 
iiave  been  examined  by  Mr.  Knupp,  so  I  won't  show 
them  to  him  first.  I  shall  offer  next  in  evidence  a 
tyi^ewritten  document  consisting  of  two  pages  en- 
titled "Cast  Carriage  Entrance." 

The  Court:     It  will  be  received  as  Plaintiff's  17. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  17,  and  was  received  in  evidence.) 

Mr.  Gang:  I  won't  repeat  that  all  of  these  are 
from  Mr.  Schuessler 's  file.  Your  Honor,  I  would 
also  at  this  time  prior  to  questioning  the  witness 
3lfer  as  Exhibit  18,  Plaintiff's  18,  a  document 
?n titled  "Important  Communication"  to  Howard 
Hughes  from  Fred  Schuessler,  dated  August  4, 
1949. 

The  Court:     Received  as  Plaintiff's  18. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  18,  and  was  received  in  evidence.) 

Mr.  Gang:  Next  in  order  as  Plaintiff's  Exhibit 
19,  dated  8/4/49,  which  also  was  obtained  from  the 
files  of  defendant. 

The  Court:  What  kind  of  a  document  is  it — a 
memo  ? 

Mr.  Gang :  A  photostatic  copy  of  a  typed  memo- 
randum. [174] 


212  EKO  Pictures,  Inc.,  etc. 

(Testimony  of  Fred  Schuessler.) 

A.  That  is  the  starting  date,  yes,  of  the  15 
weeks,  ending  October  18th. 

Q.  In  other  words,  under  the  contract  the  15 
weeks  of  employment  which  began  on  July  6th 
Avould  end  on  October  18th,  1949? 

A.     I  presume  so. 

Q.  Do  you  remember  what  the  proposed  shoot- 
ing schedule  for  the  23icture  was? 

A.     No,  but  you  will  find  it  on  that  budget  detail. 

Mr.  Gang:  At  this  time  we  offer  this  sheet  in 
evidence,  your  Honor,  as  Plaintiff's  next  in  order. 

The  Court:  The  sheet  about  which  you  just 
interrogated  the  witness  will  be  received  as  Plain- 
tiff's 16.  If  you  mark  them  first,  then  your  record 
will  show  what  you  are  talking  about. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  16,  and  was  received  in  evidence.) 

Mr.  Knupp :  May  I  ask  Mr.  Gang  what  was  the 
date  on  which  that  indicated  the  picture  would  be 
completed  ? 

Mr.  Gang:     October  18,  1949.   Is  that  correct? 

The  Witness :  Mr.  Knupp  asked  the  date  the  pic- 
ture would  be  completed.  That  October  18th  date 
is  not  exactly  the  date  the  picture  would  be  com- 
pleted. That's  the  end  of  the  15-week  guarantee,  I 
think,  on  Miss  Sheridan's  contract,  wouldn't  you 
say?  [173] 

Mr.  Gang:     I  will  accept  that. 

The  Witness:  Not  having  a  calendar,  offhand  I 
would  say  that  would  be  it.    The  picture  could  be 
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completed  two  or  three  or  four  weeks  prior  to  that 

time. 

Mr.  Knupp :  Or  two  or  three  or  four  weeks  sub- 
sequent. 

The  Witness:     That's  true,  too. 

Islv.  Gang:  Your  Honor,  all  of  these  documents 
have  been  examined  by  Mr.  Knupp,  so  I  won't  show 
them  to  him  first.  I  shall  offer  next  in  evidence  a 
typewritten  document  consisting  of  two  pages  en- 
titled "Cast  Carriage  Entrance." 

The  Court:     It  will  be  received  as  Plaintiff's  17. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  17,  and  was  received  in  evidence.) 

Mr.  Gang:  I  won't  repeat  that  all  of  these  are 
from  Mr.  Schuessler 's  file.  Your  Honor,  I  would 
also  at  this  time  prior  to  questioning  the  witness 
offer  as  Exhibit  18,  Plaintiff's  18,  a  document 
entitled  "Important  Comnumication"  to  Howard 
Hughes  from  Fred  Schuessler,  dated  August  4, 
1949. 

The  Court:     Eeceived  as  Plaintiff's  18. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  18,  and  was  received  in  evidence.) 

Mr.  Gang:  Next  in  order  as  Plaintiff's  Exhibit 
19,  dated  8/4/49,  which  also  was  obtained  from  the 
files  of  defendant. 

The  Court:  What  kind  of  a  document  is  it — a 
memo  % 

Mr.  Gang :  A  photostatic  copy  of  a  typed  memo- 
randum. [174] 
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The  Court:'     Plaintiff's  19  in  evidence. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  19,  and  was  received  in  evidence.) 

Mr.  Gang:  As  Plaintiff's  20  we  offer  a  photo- 
static copy  of  a  handwritten  memorandimi  entitled 
"Richard  Conte — Carriage  Entrance." 

The  Court:     Received  as  Plaintiff's  20. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  20.  and  was  received  in  evidence.) 

Mr.  Gang:  As  Plaintiff's  21,  a  copy  of  an  ''Im- 
portant Commmiication ' '  to  Howard  Hughes  from 
Fred  Schuessler,  dated  August  3,  1949,  that  is, 
8/3/49. 

The  only  part  of  interest  here  and  the  only  part 
that  is  offered  in  e^'idence  is  the  item  reading 
"Paramount  finds  the  part  of  'Quentin"  in  'Carriage 
Entrance'  not  important  enough  for  John  Lund." 

That  is  all  it  is  offered  for  in  this  case. 

The  Clerk:     Is  that  received,  your  Honor? 

The  Court:     Received  as  Plaintiff's  21. 

(The  docimient  referred  to  was  marked  Plain- 
tiff's Exhibit  21,  and  was  received  in  evidence.) 

Mr.  Gang :  I  offer  as  Plaintiff 's  22,  also  an  ' '  Im- 
i:)ortant  Commmiication"  to  Howard  Hughes  from 
Fred  Schuessler,  dated  8/2/49. 

The  Court:     Received  as  Plaintiff's  22.  [175] 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  22.  and  was  received  in  evidence.) 
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The  Court:  All  communications  to  Mr.  Hughes 
were  important  commmiications,  were  they? 

The  Witness:  Very  definitely,  or  he  wouldn't 
open  them. 

Q.  (By  Mr.  Gang)  :  In  that  connection,  will 
3^ou  i)lease  tell  us  how  you  would  communicate  with 
Mr.  Hughes  on  these  matters?  Would  you  call  him 
on  the  phone  or  would  you  write  memos? 

A.  I  would  place  a  phone  call  for  him  first,  then 
if  I  was  unable  to  reach  him  within  a  reasonable 
period  of  time,  I  would  send  him  a  note.  That  is 
the  reason  for  the  ''Important  Communication,'' 
and  he  would  undoubtedly  call  me. 

Q.  And  you  put  "Important  Communication" 
on  top,  so  it  would  be  called  to  his  attention? 

A.     Very  definitely. 

Q.     If  that  wasn't  there  he  w^ouldn't  see  it? 

A.  He  would  in  time,  yes.  He  has  an  office  on 
Romaine  Street  through  which  everything  clears. 

Q.  Where  is  Romaine  Street  with  reference  to 
RKO  Studios? 

A.  That  is  where  the  Hughes  Tool  Company 
and  Hughes  Aircraft  and  the  personnel  pertaining 
to  various  Hughes  enterprises  have  their  general 
offices.  [176] 

Q.  And  your  instructions  were  to  send  commun- 
cations  to  that  office? 

A.  Everything  clears  through  that  particular 
office,  and  by  marking  it  "Important  Communica- 
tion" that  particular  office  knows  that  that  is  im- 
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portant  to  get  to  Mr.  Hughes  and  not  to  lie  around 

on  their  desk. 

Q.  Had  Mr.  Hughes  mstructed  you  that  these 
casting  problems  had  to  go  to  him  for  decision? 

A.     That  is  always  understood. 

Q.  He  was  the  final  word  on  who  was  cast  or  not 
cast  %  A.     Generally. 

Q.  And  in  the  particular  instance  we  are  talking 
about  the  answer  is  yes? 

A.  In  this  particular  instance  I  would  say  so, 
yes. 

Q.  Plaintiff's  Exhibit  17,  the  two  typewritten 
sheets,  which  is  headed  ' '  Cast — Carriage  Entrance, ' ' 
shows  under  the  name  ''Barbara"  Ann  Sheridan, 
under  the  name  "Quentin"  no  name,  and  under 
the  name  "Paul"  Melvyn  Douglas,  Vincent  Price, 
Zachaiy  Scott,  Van  Heflin,  John  Carroll,  and  Mel 
Ferrer.  Do  you  remember  and  can  you  tell  us  how 
you  came  to  draw  up  Plaintiff's  Exhibit  17? 

A.  You  are  referring  to  the  names  now  in  that 
third  character? 

Q.  I  am  referring  to  Plaintiff's  Exhibit  17.  You 
can  look  at  it  and  refresh  your  recollection.  [177] 

A.  This  is  just  a  general  cast  line-up  that  was 
sent  to  the  various  people  interested  in  the  produc- 
tion. Mr.  Rogell,  Mr.  Sparks,  Mr.  Banks,  perhaps 
Mr.  Stevenson,  and  one  or  two  of  the  men  in  my 
office. 

Q.  Now,  the  fact  that  there  is  no  name  opposite 
the  character  "Quentin"  indicates  that  this  occurred 
after  Mr.  Young  had  bowed  out,  does  it  not? 
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A.     It  could  be. 

Q.  Have  you  any  independent  recollection  at  this 
time?  A.     No,  sir. 

The  Court :     Let  me  see  the  exhibit. 

(The  document  was  handed  to  the  court.) 

Q.  (By  Mr.  Gang)  :  Can  you  explain  why  no 
names  are  put  opposite  the  character  ''Quentin"? 

A.     I  am  sorry,  I  cannot. 

Q.  Can  you  remember  now  that  Mr.  Heflin  and 
Mr.  Mel  Ferrer  were  being  considered  for  the  part 
which  subsequently  was  played  by  Melvyn  Douglas, 
not  for  the  part  of  Quentin,  is  that  right  ? 

A.  I  am  not  sure  that  they  were  considered  for 
the  part  of  Douglas.  To  my  knowledge  they  were 
only  discussed  for  the  part  of  Quentin. 

Q.  Can  you  explain  why  their  names  appear  on 
that  exhibit,  which  I  believe  is  Plaintiff's  17,  as 
suggestions  for  the  part  that  Melvyn  Douglas 
played?  [178] 

A.  I  didn't  know  they  were  on  there.  They  are 
on  that  same  list  with  the  Melvyn  Douglas  char- 
acter? 

Q.     Yes. 

A.  Then  somebody  suggested  that  they  might  be 
put  on  there,  I  presume. 

Q.  With  reference  to  plaintiff's  Exhibit  18, 
which  is  entitled  "Important  Communication" 
8/4/49,  that  is  August,  from  you  to  Mr.  Hughes,  I 
shall  read  it  to  you:  "Checked  again  with  MGM  on 
Van  Heflin  for  'Carriage  Entrance'  and  find  that 
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there  is  a  slight  chance  of  his  bemg  available  after 
he  finishes  his  present  assignment  in  'East  Side 
West  Side'  around  September  5.  They  will  deter- 
mine, after  a  series  of  production  conferences  next 
week,  whether  or  not  he  will  be  available  for  an 
outside  picture.  Have  arranged  to  call  Grady  one 
week  from  today,  and  should  he  hear  anything 
before  that  time,  promised  to  call  us."  Do  you 
remember  dictating  that  important  communication  ? 

A.     Yes,  sir. 

Q.  Did  you  ever  hear  from  Mr.  Hughes  with 
reference  to  its  contents,  if  you  remember? 

A.     I  don't. 

Q.  Plaintiff's  Exhibit  19,  which  is  dated  8/4/49 
reads:  ''After  a  session  with  Bob  Stevenson  this 
morning,  we  learned  that  the  character  of  'Quen- 
tin'  which  everybody  has  turned  down,  is  being 
changed  into  a  more  intriguing  character,  and  [179] 
he  asked  if  you  would  let  him  have  Bob  Ryan?" 

The  Court :     Who  is  it  addressed  to  ? 

Mr.  Gang:     To  nobody. 

The  Witness:  I  can  explain  that.  In  writing  to 
Mr.  Hughes  you  will  see  on  one  of  these  other  ex- 
hibits you  have  other  items  pertaining  to  perhaps 
two  or  three  different  subjects,  and  the  other  sub- 
jects pertain  to  other  pictures,  so  when  I  received 
replies  from  him  we  cut — we  separate  the  notes  and 
file  them  with  their  respective  pictures.  The  rest  of 
that  sheet  is  filed  with  some  other  picture,  no  doubt. 

Q.  (By  Mr.  Gang)  :  You  did,  however,  dictate 
this  memorandum?  A.     Yes,  sir. 
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Q.     And  the  language  is  yours? 

A.     Yes,  sir. 

Q.  And  Bob  Stevenson  was  the  man  who  had 
been  assigned  to  direct  "Carriage  Entrance"? 

A.     Yes,  sir, 

Q.  And  when  you  said  '*the  character  of  *Quen- 
tin,'  which  everybody  has  turned  down,"  you  were 
refeiTing  to  the  script  which  Mr.  Young  had  de- 
clined? A.     Yes,  sir. 

Q.  And  do  you  remember  now  who  the  actors 
were  who  are  included  within  your  word  'every- 
body"? A.     John  Lund [180] 

Q.     How  about  Wendell  Corey? 

A.  No,  because  he  was  working  in  another  pic- 
ture for  us  at  the  time,  so  it  wasn't  submitted  to 
him, 

Q.  Can  you  remember  who  everybody  was  be- 
sides John  Lund?  A.     N.o,  I  don't. 

Q.  You  do  remember  at  the  time  you  dictated 
this,  you  as  the  casting  director  realized  you  had  a 
problem  in  finding  an  actor  who  would  play  the 
role  as  it  was  then  written? 

A.  I  didn't  consider  it  a  problem.  With  the 
dearth  of  leading  men  we  had  in  the  business  gen- 
erally, we  were  pleased  with  the  good  fortune  of 
having  two  good  men  under  contract,  so  the  charac- 
ter of  Quentin  never  seriously  doubted  my  ability 
to  cast  this  thing  properly. 

Q.     I  didn't  hear  the  last  part. 
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A.  The  character  of  Quentin  never  doubted  my 
ability  to  cast  this  thing  properly. 

Q.  So  far  as  you  can  now  tell  us,  August  4, 
1949,  which  is  the  date  of  this  memorandum,  is  the 
first  time  anybody  ever  asked  you  about  Robert 
Ryan  for  the  part  of  Quentin^ 

A.  No,  I  am  sure  he  was  discussed  prior  to  that, 
much  prior  to  that,  but  the  enthusiasm  for  Ryan, 
my  enthusiasm  for  Ryan  in  the  part  seemingly 
wasn't  shared  by  the  rest  of  the  people.  [181] 

Q.  What  is  the  procedure  at  RKO  when  the 
studio  assigns  an  actor  to  play  a  role  after  the 
discussions  have  taken  place,  how  do  they  do  it? 

A.  They  notify  the  actor  that  he  is  assigned  to 
play 

Q.  Does  any  written  memorandimi  go  down 
from,  I  might  say,  on  high,  to  the  departments? 

A.    No.   It  is  all  done  by  phone. 

Q.  In  other  words,  if  somebody  is  approved  by 
Mr.  Hughes  he  tells  Mr.  Rogell  by  phone  ? 

A.     That's  correct. 

Q.  And  then  Mr.  Rogell  tells  whatever  depart- 
ments are  to  be  informed  of  that  fact? 

A.     That's  correct. 

Q.  But  somebody  does  make  the  decision,  is  that 
right?  A.    Very  definitely. 

Q.  And  the  decision  is  a  decision  stating  that 
somebody  has  been  assigned  to  portray  a  role  ? 

A.    Yes,  sir. 

Q.    And  in  connection  with  ' '  Carriage  Entrance ' ' 
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the  final  decision  as  to  who  would  play  a  role  had 

to  be  made  by  Mr.  Hughes? 

A.    Yes,  in  conjunction  with  Mr.  Rogell. 

Q.  You  say  "in  conjunction  with" — you  mean 
he  would  have  to  tell  Mr.  Rogell,  is  that  [182] 
right? 

A.  Yes.  But  he  had  a  lot  of  confidence  in  Mr. 
Rogell,  and  if  he  recommended  someone,  why,  he 
usually  listened  to  him,  he  took  that  into  considera- 
tion. 

Q.  Plaintiff's  Exhibit  20,  Mr.  Schuessler,  had 
no  date,  but  it  is  in  your  handwriting,  I  believe. 
It  reads  "Richard  Conte,  'Carriage  Entrance.'  Send 
script  when  S.  R.  gets  H.  H.  approval."  Do  you 
remember  the  document?  A.    Yes. 

Q.     And  "S.  R."  means  Sid  Rogell? 

A.     Right. 

Q.    And  "H.  H."  means  Howard  Hughes? 

A.     Right. 

Q.  And  the  notation  was  that  you  couldn't  send 
the  script  to  Fox  until  Mr.  Rogell  got  Mr.  Hughes' 
approval?  A.     That's  correct. 

Q.  And  you  never  got  word  that  such  approval 
had  been  granted?  A.     I  did  not. 

Q.  Plaintiff's  Exhibit  21  is  dated  8/3/49,  and 
also  is  entitled  "Important  Communication  to  How- 
ard Hughes  from  Fred  Schuessler."  I  think  I  have 
read  that  part  before,  your  Honor,  and  I  won't 
read  it  again,  about  John  Lund,  except  to  ask  you 
if  you  dictated  that  memorandiun  of  Plaintiff's 
Exhibit  21?  A.     That's  right.  [183] 
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Q.  The  last  is  Plaintiff's  Exhibit  22,  also  en- 
titled, ''Important  Communication  to  Howard 
Hughes  from  Fred  Schuessler,"  dated  8/2/49,  and 
it  reads,  "Kirk  Douglas'  finishing  date  will  be  three 
or  four  weeks  away  instead  of  two  as  represented 
by  the  agent.  Furthermore,  Warners'  advises  they 
undoubtedly  will  exercise  their  preemptive  rights 
to  his  services  for  'Glass  Menagerie,'  to  start  soon 
after  his  present  assignment.  Paramount  are  now 
reading  'Carriage  Entrance'  script  for  John  Lmid 
and  will  advise  if  they  are  interested.  They  un- 
hesitatingly declared,  however,  that  they  would  not 
be  interested  in  'Come  Share  My  Love'  for  him. 
Any  interest  in  Cornel  Wilde  or  Richard  Basehart 
for  'Carirage  Entrance'  '"? 

Do  you  remember  dictating  that  memorandum? 

A.    Yes,  sir. 

Q.     And  sending  it  to  Mr.  Hughes'? 

A.     Yes,  sir. 

Q.  Do  you  have  any  recollection  of  the  receipt  of 
any  word  from  Mr.  Hughes  with  reference  thereto? 

A.     No,  sir. 

Q.  I  will  ask  you,  Mr.  Schuessler,  to  look  in 
your  file  for  your  copy  of  that  budget  detail  and 
tell  me  how  many  weeks  of  shooting  schedule  there 
was  for  "Carriage  Entrance"  with  Ann  Sheridan? 

A.     You  have  it  here  as  an  exhibit. 

Q.  The  copy  of  it  in  the  file.  If  there  isn't, 
we  [184]  will  get  the  other  one.  I  might  as  well 
show  you  Plaintiff's  Exhibit  15.  I  think  you  have 
an  exact  copy. 
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A.  No.  This  one  was  dated  September  6th.  Oc- 
tober 6th,  rather. 

Q.  Hold  that,  too.  Will  you  tell  us  from  Plain- 
tiff's Exhibit  15,  I  believe,  what  the  projected 
shooting  schedule  for  "Carriage  Entrance"  was  in 
July  of  1949?  A.     Five  weeks. 

Q.  In  other  words,  that  is  six  days  per  week,  30 
shooting  days?  A.     Right. 

Q.  Will  you  explain  to  the  court  and  the  jury 
what  you  are  talking  about  when  you  say  shooting 
schedules  ? 

A.  A  shooting  schedule  is  made  up  by  the  pro- 
duction office  showing  the  scenes  that  are  to  be  shot 
each  day.   Anything  more? 

Q.  When  you  say  "five  weeks,"  that  means  the 
experts  in  that  department  have  estimated  that  the 
picture  as  contemplated  can  be  photographed  in 
that  period  of  time?  A.     That's  correct. 

Q.  So  if  you  had  October  18th,  1949,  as  the  last 
day  of  the  15-week  period  of  Miss  Sheridan's  em- 
ployment contract,  as  you  have  testified,  if  you 
counted  back  five  weeks  from  that  day  the  picture 
could  theoretically  have  started  at  any  time  up  to 
that  date  and  finished  within  the  15-week  [185] 
period?  A.     Yes,  sir. 

Q.  The  picture  "Carriage  Entrance"  was  made 
by  RKO,  was  it  not?  A.     Yes,  sir. 

Q.  And  it  started  shooting  sometime  in  the 
month  of  September,  1949? 

A.     I  don't  know  the  dates. 

Q.     It  has  been  stipulated  it  began  towards  the 
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end  of  September,  and  finished  early  in  November 

of  1949. 

I  believe  the  exact  date  is  September  26th,  Mr. 
Knupp,  if  I  am  not  mistaken. 

Mr.  Knupp:     The  date  it  was  finished? 

Mr.  Gang:     No,  the  day  it  started. 

Mr.  Knupp:  It  started  on  September  26th  and 
finished  on  November  1st. 

Mr.  Gang:  Yes.  I  will  accept  those  dates.  Are 
those  the  correct  dates? 

Mr.  Knupp:  That  is  as  I  recall  the  dates,  Mr. 
Gang. 

Mr.  Gang:  The  stipulation  is  a  little  different.  I 
think  we  had  better  stick  to  the  stipulation.  I  think 
certain  work  began,  rehearsals  and  tests,  but  the 
stipulation  you  gave  me,  which  I  have  accepted,  is 
that  principal  photography,  which  is  what  we  are 
talking  about  here,  began  on  October  3,  1949,  and 
was  completed  November  16,  1949. 

Q.  (By  Mr.  Gang)  :  In  other  words,  with  those 
dates,  the  [186]  picture  as  actually  photographed 
was  within  a  five-week  period? 

A.     That's  right. 

Q.  Was  your  office  consulted  with  reference  to 
casting  Mr.  Mitchum  in  the  role  of  Quentin? 

A.     No,  sir. 

Q.     Who  did  that? 

A.     I  couldn't  answer  that. 

Q.     Nobody  told  you?  A.     No,  sir. 

Q.  Who  cast  Ava  Gardner  to  play  the  role  that 
Ami  Sheridan  had  been  employed  for? 
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A.     I  couldn't  answer  tliat. 

Q.     Nobody  told  you  that?  A.     No,  sir. 

Mr.  Gang :     That  is  all,  Mr.  Schuessler. 

The  Court:     Cross-examine. 

Mr.  KnupjD:  Mr.  Schuessler  is  being  examined 
as  an  adverse  witness.  We  have  no  desire  to  cross- 
examine  at  this  time.  We  understand  that  we  re- 
serve the  right  to  call  liim  and  ask  him  any  questions 
with  respect  to  not  only  new  matters,  but  also  with 
respect  to  any  matters  which  have  been  gone  into 
on  cross-examination. 

The  Court:  That  is  correct.  You  may  step 
down. 

Mr.  Gang:     Mr.  Youngman.  [187] 

GORDON  E.  YOUNGMAN 
called  as   a  witness  by  the   plaintiff  under   Rule 
43(b)    of  the   Federal   Rules   of   Civil   Procedure, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

The  Clerk :    Will  you  state  your  name,  please  ? 

The  Witness:     Gordon  E.  Youngman. 

The  Court:  This  witness  is  also  called  under 
Rule  43(b)  of  the  Rules  of  Civil  Procedure? 

Mr.  Gang:  Yes,  your  Honor,  although  there  is 
a  slight  difference.  Mr.  Youngman  is  not  now  em- 
ployed by  the  defendant.  He  was  during  all  the 
time  herein  material. 

The  Court:     The  rule  applies,  though? 

Mr.  Gang:     Yes. 
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Direct  Examination 
By  Mr.  Gang: 

Q.  You  are  a  resident  of  California,  Mr.  Young- 
man?  A.    Yes,  sir. 

Q.  And  during  the  period  of  time  we  are  here 
concerned  with  from  April  29,  1949,  to  August  17, 
1949,  and  beyond,  you  were  an  employee  of  the 
defendant  RKO?  A.     Yes,  sir. 

Q.    You  were  a  resident  vice-president? 

A.    Yes. 

Q.  And  your  job  was  administration  of  con- 
tracts, more  or  less?  [188] 

A.     That  was  part  of  it,  yes. 

Q.     You  are  by  profession  a  lawyer,  are  you  not? 

A.     I  am. 

Q.  And  you  are  now  again  practicing  in  that 
profession?  A.     I  am  again  practicing. 

Q.  Prom  the  time  that  the  contract  of  April 
29th  was  signed  by  RKO  with  Miss  Sheridan,  mat- 
ters having  to  do  with  amendments  of  the  contract 
or  consents  were  within  your  jurisdiction? 

A.     Yes,  they  were  handled  by  my  department. 

Q.  I  won't  take  up  the  time  of  the  court  to  go 
through  the  exhibits  which  were  signed  by  you  in 
that  capacity,  but  I  would  like  to  question  you 
briefly  with  reference  to  certain  items  to  clarify 
them. 

The  first  document,  Mr.  Youngman,  is  Plaintiff's 
Exhibit  7  in  June  of  1949,  and  it  refers  to  an  agree- 
ment on  the  part  of  the  studio  and  Miss  Sheridan 
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requested  by  you  delaying  the  date  on  which  you 
were  to  deliver  the   final  budget  up   to   July  25, 
1949.    Do  you  remember  the  occasion? 

A.     No,  I  don't. 

Q.  Well,  the  contract  provided  under  Article  7 
that  you  had  to  deliver  a  copy  of  the  list  of  defer- 
ments and  the  final  budget  by  a  certain  date. 

A.    Oh,  yes,  yes. 

Q.  And  you  requested  that  Miss  Sheridan  c.on- 
sent  to  [189]  postponing  that  date? 

A.  That  is  correct.  The  reason  I  didn't  remem- 
ber at  first  is  because  I  didn't  prepare  any  of  these 
instruments;  I  just  signed  them. 

Q.  The  reason  I  asked  you  is  because  your  signa- 
ture is  on  it. 

Plaintiff's  Exhibit  8  is  dated  July  8,  1949,  and 
again  is  a  letter  signed  by  you  in  which  you  re- 
quested and  secured  the  consent  of  Miss  Sheridan 
to  casting  Mr.  Melvyn  Douglas  in  ''Carriage  En- 
trance" and  getting  her  agreement  to  giving  him 
co-star  billing  in  third  position.  Do  you  recall  that 
under  the  contract  you  required  her  consent? 

A.  Yes,  I  remember  that  Ross  Hastings,  one  of 
my  assistants,  had  that  discussion  with  Miss  Sheri- 
dan's manager  and  brought  the  letter  up  for  me 
to  sign. 

Q.  Under  date  of  July  25th,  Plaintiff's  Exhibit 
10  is  another  agreement  under  Article  7  postponing 
the  date  on  which  you  were  required  to  deliver  the 
list  of  deferments  and  the  final  budget  to  August 
15,  1949.    Do  you  remember  that  occasion? 
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A.     Yes,  I  do. 

Q.  Under  date  of  August  13,  Plaintiff's  Exhibit 
11  was  the  one  in  which  you  did  supply  the  list  of 
deferments  and  the  budget?  A.     Yes.  [190] 

Q.  I  direct  your  attention  to  Tuesday,  August 
16,  1949.  Your  office  at  that  time  was  on  the  same 
floor  of  the  building,  RKO  Studios,  as  that  which 
Mr.  Sidney  Rogell's  office  was?  A.     Yes,  sir. 

Q.  Do  you  remember  the  afternoon  of  that  day 
and  a  visit  from  Miss  Sheridan  accompany  by  Mr. 
Hickox?  A.     Yes,  I  do. 

Q.  There  was  no  previous  appointment  for  that 
meeting,  was  there,  Mr.  Youngman? 

A.  No,  sir,  they  just  dropped  in  and  asked  if 
they  could  see  me. 

Q.  Do  you  remember  the  oc-casion  as  to  how  it 
occurred,  who  came  in  first,  or  did  your  secretary 
announce  them? 

A.  My  secretary  called  and  said,  "Miss  Sheridan 
and  Mr.  Hickox  would  like  to  see  you,"  and  I  said, 
*'Ask  them  to  come  in.'* 

Q.  Up  to  that  time  you  had  never  met  Miss 
Sheridan?  A.     No,  I  never  met  her  before. 

Q.     And  Mr.  Hickox  introduced  you  to  herf 

A.     That  is  right. 

Q.     Did  you  have  a  conversation  at  that  time? 

A.    Yes,  we  did. 

Q.  Can  you  repeat  the  substance  of  what  was 
said  and  by  whom  ?  [191] 

A.     Mr.  Hickox  did  most  of  the  talking,  as   I 
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recall  it.    He  sort  of  outlined  the  history  of  the 

deal 

Q.  If  you  don't  mind,  and  I  hate  to  say  this  to 
another  lawyer,  would  you  rather  say  what  he  said, 
in  substance,  instead  of  giving  your  description 
of  it? 

A.  All  right.  He  said  that  she  had  made  a  con- 
tract with  Mr.  Banks  and  RKO  had  taken  it  over, 
as  I  knew,  and  she  had  had  approvals  under  the 
contract  of  the  leading  man;  that  Robert  Young 
had  refused  to  approve  it,  and  various  submissions 
had  been  made  to  her.  He  mentioned  Robert  Ryan, 
Richard  Basehart,  Mel  Ferrer,  and  Robert  Preston, 
and  that  Miss  Sheridan  had  not  approved  any  of 
them.  He  said  that  it  didn't  look  as  if  the  picture 
were  going  to  be  made  and  he  would  like  to  know 
what  the  studio's  position  was  regarding  it.  So  I 
said  that  casting  was  not  in  my  line,  that  I  really 
had  nothing  to  do  with  it,  that  I  would  have  to 
look  into  the  matter. 

Q.  Was  anything  said  about  the  various  people 
that  Miss  Sheridan  had  suggested  that  she  did  think 
would  be  suitable  for  the  part  ? 

A.  Yes,  Miss  Sheridan  said  that  she  was  willing 
to  accept  Franchot  Tone,  and  she  also  said  that 
Mr.  Rogell  was  trying  to  see  if  Charles  Boyer  would 
be  available. 

Q.     Was  something  said  about  John  Lund? 

A.  John  Lund,  I  don't  believe  he  was  men- 
tioned. [192] 
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Q.  You  wouldn't  say  that  his  name  wasn't  men- 
tioned? A.     No,  I  wouldn't. 

Q.     How  about  Ri<?hard  Conte? 

A.     No,  I  am  sure  he  wasn't  mentioned. 

Q.     How  about  Robert  Mitchum? 

A.     I  don't  recall  his  name  being  mentioned. 

Q.  Did  Miss  Sheridan  or  Mr.  Hickox  ask  you 
to  intercede  with  Mr.  Hughes  to  get  him  to  make 
a  decision  about  an  actor  for  that  role? 

A.  I  don't  recall  it  being  put  that  way.  I  think 
they  asked  me  to  find  out  for  them  what  the  studio's 
position  was  going  to  be,  or  what  was  going  to 
happen.  I  don't  recall  being  asked  to  intercede 
with  Mr.  Hughes. 

Q.  Isn't  it  fair  to  state  that  they  came  to  see 
you  to  ask  you  to  get  some  action? 

A.     That's  right. 

Q.     And  that  is  what  they  wanted  you  to  do? 

A.    Yes. 

Q.     Even  though  casting  wasn't  your  problem? 

A.    Yes. 

Q.  It  is  fair  to  state,  isn't  it,  that  Mr.  Hickox 
and  Miss  Sheridan  said  that  they  had  been  trying 
to  get  together  on  a  leading  man  for  weeks? 

A.  No,  I  don't  remember  that  being  said.  They 
told  me  the  leading  men  that  had  been  presented 
to  them,  and  Miss  [193]  Sheridan  said  that  she 
wanted  someone  with  more  of  a  name  than  these 
four,  and  she  was  willing  to  take  Mr.  Tone  and 
would  be  willing  to  take  Mr.  Boyer  if  Mr.  Rogell 
could  arrange  it. 
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Q.     Did  you  ask  if  she  would  take  Mr.  Boyer? 

A.     She  told  me. 

Q.  At  that  time  did  Miss  Sheridan  say  she 
wanted  to  make  the  picture,  on  Tuesday,  August 
16th? 

A.  No,  she  didn't.  As  a  matter  of  fact,  Mr. 
Hickox  said  that  it  looked  as  if  the  picture  were 
not  going  to  be  made. 

Q.     Did  he  say  why? 

A.    Because  they  couldn't  get  the  casting. 

Q.  And  the  purpose  of  the  meeting  with  you, 
was  it  not,  as  they  stated  to  you,  was  for  you  to 
intercede  to  get  the  part  cast  so  that  the  picture 
could  be  made? 

A.     They  didn't  say  that  was  the  purpose. 

Q.     Didn't  you  infer  that  from  the  visit? 

A.  I  didn't  infer  a  great  deal  from  the  visit, 
Mr.  Gang.  It  lasted  about  10  minutes,  and  I  said 
I  would  have  to  look  into  the  facts.  I  had  no  pre- 
vious knowledge  of  the  arguments  at  all,  and  I  was 
completely  green  on  this  subject.  They  had  dropped 
in  unexpectedly,  I  had  no  previous  preparation  for 
their  visit,  I  wasn't  familiar  with  the  details  of 
what  had  been  going  on  before,  and  all  I  did  was 
listen  to  [194]  them  and  say  that  I  would  look  into 
the  matter  and  see  what  the  situation  was  and  what 
could  be  done. 

Q.     Isn't  it  a  fact  that  they  asked  you  to  help? 

A.     Yes. 

Q.    That  is  why  they  came  to  see  you? 

A.     That's  right.. 
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Q.  And  after  you  had  that  visit  with  them  did 
you  talk  to  anybody?  A.     Yes,  I  did. 

Q.  You  told  whom  that  they  had  come  to  see  you 
asking  your  help? 

A.  I  first  talked  to  Polan  Banks,  the  producer 
of  the  picture. 

Q.  Did  you  talk  to  anybody  with  authority  in 
the  studio,  like  Mr.  Hughes? 

A.     After  I  talked  to  various  other  people,  yes. 

Q.  And  after  you  talked  to  Mr.  Hughes  you  con- 
sulted with  your  legal  counsel?  A.    Yes. 

Q.     Both  at  the  studio  and  outside  the  studio? 

A.  Well,  Mr.  Mendel  Silberberg  from  outside 
the  studio. 

Q.     And  the  resident  lawyers  at  the  studio? 

A.     Yes,  Mr.  Lipsitch,  his  partner,  came  in  there. 

Q.  And  in  consulting  with  them  you  told  them 
Miss  Sheridan  had  come  to  see  you  Tuesday  after- 
noon? [195]  A.     That's  right. 

Q.  You  related  in  detail  the  request  that  had 
been  made  to  you  at  that  time?  A.     Yes. 

Q.  And  after  relating  that  request  and  conversa- 
tion to  Mr.  Silberberg  and  the  legal  department, 
what  was  done,  Mr.  Youngman? 

A.  After  that  particular  conference — there  had 
been  a  number  of  other  conferences  with  other 
people  in  between 

Q.  My  question  was  what  was  done,  Mr.  Young- 
man. 

A.  A  letter  was  sent.  It  was  prepared  by  Mr. 
Lipsitch  and  sent  to  Miss  Sheridan. 
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Q.  The  document  which  I  show  you  is  dated 
August  17,  1949,  signed  by  RKO  by  Gordon  E. 
Youngman.  I  ask  you  if  that  is  the  document  to 
which  you  have  just  referred?  A.     Yes,  sir. 

Q.  That  has  been  referred  to  as  a  letter  of  termi- 
nation or  discharge.  You  say  that  was  prepared 
by  Mr.  Lipsitch  of  the  studio  legal  department  ? 

A.     Of  Mr.  Silberberg's  firm. 

Q.  And  that  was  a  result  of  several  conferences 
or  meetings,  is  that  right?  A.     Yes,  sir. 

Q.  Which  began  on  Tuesday,  the  16th  of  August, 
and  continued  until  the  late  afternoon  of  Wednes- 
day, the  17th  of  August?  [196]  A.     Yes,  sir. 

Q.  And  there  were  several  drafts,  were  there, 
before  the  document  you  have  before  you  was  sent 
out? 

A.  I  don't  recall.  I  think  there  may  have  been 
one  previous  draft.  Mr.  Lipsitch  left  the  meeting, 
went  downstairs  for  about  20  minutes  or  so,  and 
came  back  with  the  letter  which  Mr.  Silberberg:, 
Mr.  Rogell,  and  I,  read.  We  may  have  changed 
a  few  words  in  it,  I  don't  know. 

Q.  In  any  of  these  conferences  did  anybody  sug- 
gest designating  an  actor  to  portray  the  leading 
male  role,  informing  Miss  Sheridan  of  the  designa- 
tion and  asking  her  to  approve  or  disapprove? 

A.     No. 

Q.  Did  anybody  suggest  giving  Miss  Sheridan 
a  chance  to  decide  whether  she  wanted  to  make  the 
picture  with  the  person  finally  selected  by  you  or 
not  ?  A.     Not  in  those  conferences,  no. 
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Q.     No  discussion  of  that  at  all? 

A.     No,  sir. 

Mr.  Gang:  That  is  all,  Mr.  Youngman.  Just  a 
moment.  Mr.  Rudin  calls  my  attention  to  some- 
thing. 

Q.  (By  Mr.  Gang)  :  You  were  vice-president 
all  the  time  mentioned,  didn't  you  so  testify? 

A.    Yes,  sir. 

Mr.  Gang:     That's  all.  [197] 

Mr.  Knupp :  With  respect  to  this  witness,  if  the 
court  please,  the  same  observation  I  made  with  re- 
spect to  the  prior  witness  is  true.  We  desire  not 
to  cross-examine  the  witness,  because  he  is  called 
as  an  adverse  witness.  We  expect  to  recall  him  as 
our  own  witness. 

The  Court:  That  is  satisfactory.  You  may  step 
down,  Mr.  Youngman. 

Mr.  Knupp:  I  suppose  Mr.  Youngman  may  be 
excused  at  this  time? 

The  Court:  He  may  be  excused  subject  to  your 
own  arrangement  with  him,  Mr.  Knupp. 

Mr.  Gang :  Your  Honor,  I  am  going  to  call  next 
Mr.  Polan  Banks. 

I  would  like  to  state  that  Mr.  Hickox — I  have  not 
had  him  in  the  court  room  as  his  testimony  would 
be  purely  corroborative.  If  Mr.  Knupp  wants  him 
at  any  time,  he  is  available. 

Mr.  Knupp:  If  the  court  please,  we  are  not 
going  to  call  Miss  Sheridan's  business  manager  to 
corroborate  the  testimony  the  plaintiff's  witnesses 
have  given  on  the  stand.  If  Mr.  Gang  wants  to  put 
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Mr.  Hickox  on  the  tsand,  it  is  his  duty  to  put  him 
on,  not  to  suggest  to  me  that  I  put  him  on. 

Mr.  Gang:  I  don't  want  any  discussion  on  it.  I 
just  made  the  statement. 

The  Court:  Just  a  moment.  The  jury  will  dis- 
regard the  [198]  argument  of  counsel,  it  is  not  evi- 
dence in  this  case,  and  you  will  not  base  your 
decision  on  any  argument,  but  upon  the  facts  as 
you  receive  them  in  evidence,  or  the  documents  that 
are  received,  or  the  stipulations  of  the  parties. 

POLAN  BANKS 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk:     What  is  your  name,  please? 
The  Witness:     Polan  Banks. 

Direct  Examination 
By  Mr.  Gang: 

Q.     State  your  residence,  Mr.  Banks. 

A.  Los  Angeles,  California ;  Beverly  Hills,  Cali- 
fornia. 

Q.     And  your  profession? 

A.     I  am  a  writer-producer. 

Q.  And  you  have  written  several  novels,  have 
you  not,  Mr.  Banks?  A.    Ten. 

Q.  And  one  of  the  ten  was  "Carriage  En- 
trance"? A.     Yes,  sir. 

Q.  You  proposed  to  make  a  picture  based  upon 
"Carriage  Entrance"?  A.     Yes,  sir. 
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The  Court:  You  have  made  it,  haven't  [199] 
you? 

The  Witness:     Yes,  sir.    I  stand  corrected. 

Q.  (By  Mr.  Gang)  :  It  is  in  the  record  that  you 
had  a  contract  wiih  RKO  under  which  your  cor- 
poration would  produce  the  picture  for  distribution 
and  release  by  RKO?  A.    Yes,  sir. 

Q.  It  is  also  in  the  record  that  litigation  arose 
out  of  a  claimed  breach  of  contract  on  the  part  of 
RKO?  A.     Yes,  sir. 

Q.  And  that  litigation  was  settled  by  your  mak- 
ing a  contract  under  which  RKO  acquired  the  prop- 
erty from  you  and  took  over  your  commitment  with 
Ann  Sheridan?  A.    Yes,  sir. 

Q.  And  in  that  transaction  you  were  employed 
to  act  as  what,  Mr.  Banks? 

A.  As  producer  of  the  picture,  as  sole  producer 
of  the  picture. 

Q.    You  were  employed  to  act  as  what? 

A.  I  was  employed  to  act  as  sole  producer  of 
the  picture  with  the  addition  of  an  executive  pro- 
ducer put  on  the  picture  by  the  studio. 

Q.  Can  you  state  what  the  functions  of  a  pro- 
ducer are? 

A.  Well,  to  the  best  of  my  knowledge  it  is  to 
pick  the  story,  work  on  the  script  or  with  the  writer 
on  the  script,  help  cast,  and  see  it  through  produc- 
tion in  general,  through  physical  production.  [200] 

Q.  At  the  time  of  the  transaction  in  April  of 
1949,   had  you   prior  thereto   discussed   with   Mr. 
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Young  or   Mr.    Goldstone,   his   agent,   Mr.   Young 

working  as  the  leading  male  actor  in  the  picture  ? 

A.    Yes. 

Mr.  Knupp :  If  the  court  please,  that  is  objected 
to  as  incompetent  and  immaterial;  conversations 
had  by  Mr.  Banks  at  a  time  when  he  had  no  con- 
nection with  the  defendant  in  this  action  are  hear- 
say and  not  binding  upon  the  defendant  in  the 
action. 

Mr.  Gang:  I  will  withdraw  the  question.  It  was 
preliminary,  your  Honor,  but  I  will  withdraw  it. 

The  Court :     Very  well. 

Q.  (By  Mr.  Gang)  :  At  the  time  you  made  the 
deal  with  RKO  did  you  tell  them  that  Robert  Young 
had  agreed  to  play  the  leading  male  role  in  the 
picture?  A.     Yes,  sir. 

Q.     And  that  was  a  fact  at  that  time? 

A.     Yes,  sir. 

Q.  And  when  the  deal  was  made  on  April  29, 
1949,  that  was  one  of  the  considerations  which  led 
to  the  making  of  the  deal,  is  that  right? 

A.     To  the  best  of  my  knowledge. 

Q.  And  that  Miss  Sheridan  had  approved  Rob- 
ert Young  was  also  one  of  the  conditions?  [201] 

A.     Yes,  sir. 

Q.  And  she  had  approved  one  of  three  men  to 
direct  the  picture  also?  A.     Yes,  sir. 

Q.     And  also  she  had  approved  the  story? 

A.     Yes,  sir. 

Q.  And  the  settlement  wasn't  completed  until 
all  of  those  items  had  been  agreed  to  ? 
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A.     Do  you  mean  the  settlement  with  the  studio? 

Q.     With  RKO,  yes.  A.     Yes. 

Q.  You  stated  that  there  was  to  be  an  executive 
producer.  Will  you  tell  the  court  and  jury  what  that 
means  ? 

A.  I  understand  that  it  is  general  practice,  as 
far  as  I  know,  it  is  general  practice  on  all  RKO 
pictures  to  have  an  executive  producer  on  every 
major  picture.  I  believe  some  of  the  other  studios 
have  the  same  practice  and  some  do  not. 

Q.    What  does  he  do? 

A.  Well,  he  supervises  the  producer  in  general 
policy,  and  really  acts  as  liaison  with  the  front 
office.  In  other  words,  as  far  as  the  producer  is 
concerned,  as  far  as  I  am  concerned,  he  represents 
the  studio. 

Q.  In  other  words,  he  was  in  the  chain  of  com- 
mand between  you  and  Mr.  Rogell  and  Mr.  Hughes  ? 

A.     Exactly.  [202] 

Q.  What  happened  after  April  29,  1949,  with 
reference  to  the  screen  play  which  is  described  in 
the  contract? 

A.  Well,  the  studio  didn't  like  the  screen  play 
that  they  had  purchased  and  they  put  on  another* 
writer  to  make  changes,  to  make  a  complete  re- 
write, in  fact. 

Q.  The  name  of  that  writer  was  Marion  Par- 
sonnet  ?  A.    Yes. 

Q.     He  was  a  man,  was  he  not? 

A.     Yes,  a  very  fine  write,  incidentally. 
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Mr.  Knupp:  I  didn't  get  the  last  part  of  the 
answer. 

(The  answer  was  read  by  the  reporter.) 

Q.  (By  Mr.  Gang)  :  And  did  you  participate 
with  him  in  discussions  of  his  revision  as  it  went 
along?  A.     Yes,  I  did. 

Q.     Where  did  those  discussions  take  place? 

A.  In  my  office  and  at  his  home  at  Malibu 
Beach,  and  occasionally  in  Mr.  Sparks'  office. 

Q.    AtRKO?  A.    AtRKO. 

Q.  What  is  the  first  occasion  that  you  remem- 
ber on  which  Miss  Sheridan  came  to  RKO  after 
April  29,  1949? 

A.  The  first  occasion,  I  believe  was  when  she 
paid — was  invited  to  come  to  the  studio,  and  Mr. 
Rogell  arranged  a  luncheon  for  her,  which  was  at- 
tended by  Mr.  Rogell,  Mr.  Sparks,  I  believe,  Mr. 
Stevenson,  Mr.  Lieber,  and  Mr.  Hickox  [203]  and 
myself. 

The  Court:  Were  you  here  when  Miss  Sheridan 
testified? 

The  Witness:  Yesterday  morning,  sir?  No,  sir. 
I  came  at  2:00  o'clock. 

The  Court:  I  was  going  to  ask  if  this  was  the 
red  carpet  luncheon. 

The  Witness:  Yes,  it  was.  There  were  flowers 
on  the  table  and  all  that  sort  of  thing. 

Q.  (By  Mr.  Gang) :  You  did  mention  lunch,  I 
think,  didn  't  you  ?  This  is  a  good  time. 

The  Court :     Yes,  it  is  a  timely  topic. 
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Mr.  Knupp :  That  was  in  addition  to  the  flowers, 
I  suppose. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
we  will  take  our  adjournment  until  2:00  o'clock. 
Remember  the  admonition  of  the  court  not  to  eon- 
verse  or  otherwise  communicate  among  yourselves 
or  with  anyone  about  any  subject  touching  the 
merits  of  this  cause  on  trial.  Do  not  form  or  ex- 
press any  opinion  on  the  case  until  it  is  finally 
submitted  to  you  for  your  verdict.  The  jury  may 
retire. 

(Whereupon  at  12:00  o'clock  noon,  a  recess 
was  taken  mitil  2:00  o'clock  p.m.  of  the  same 
day.)  [204] 

Wednesday,   January   31,   1951—2:00   P.M. 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury:) 

Mr.  Gang:  May  it  please  the  court,  Mr.  Rudin 
would  like  to  present  a  motion  at  this  time  on  be- 
half of  plaintiff. 

The  Court:     Is  it  stipulated  the  jury  is  absent '? 

Mr.  Gang:     So  stipulated. 

Mr.  Knupp :     Yes,  your  Honor. 

Mr.  Rudin:  Your  Honor,  at  the  pretrial  con- 
ference we  discussed  the  question  of  our  attempts 
to  serve  Mr.  Howard  Hughes,  the  managing  direc- 
tor of  production  of  the  defendant.  I  was  wonder- 
ing if  Mr.  Knupp  would  stipulate  that  a  subpoena 
was  placed  in  the  hands  of  the  United  States 
Marshal  with  instructions  to  serve  Mr.  Hughes  on 
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or  about  January  9tli  of  this  month,  and  that  the 
marshal  made  reasonable  efforts  to  serve  Mr. 
Hughes,  but  was  unable  to  do  so,  including  calling 
Mr.  Ross  Hastings  of  defendant,  an  officer  of  de- 
fendant or  employee  of  the  defendant,  to  arrange 
for  service  on  Mr.  Hughes;  that  although  the  mar- 
shal was  informed  that  an  attempt  would  be  made 
to  arrange  for  an  appointment  to  serve  Mr.  Hughes, 
no  such  appointment  was  ever  made  and  the  marshal 
was  unable  to  effect  service  on  Mr.  Hughes. 
The  Court:     Pardon  me  just  a  minute. 

(Slight  delay  in  proceedings.)  [205] 

The  Court:     Go  ahead. 

Mr.  Rudin:  In  addition,  the  plaintiff  employed 
a  firm  which  specializes  in  making  difficult  services, 
who  sent  out  many  employees  in  an  attempt  to  find 
Mr.  Hughes,  who  watched  his  apartment,  went  to 
the  Goldwyn  lot,  went  to  other  places  where  Mr. 
Hughes  purportedly  maintains  offices,  and  was  un- 
able to  serve  Mr.  Hughes;  talked  to  people  pur- 
portedly employed  by  Mr.  Hughes  who  said  that 
he  should  call  the  office  to  make  an  appointment 
to  see  Mr.  Hughes,  and  upon  calling  Mr.  Hughes' 
office  was  informed  that  Mr.  Hughes  was  out  of 
town. 

We  can  present  evidence  on  this  if  Mr.  Knupp 
desires.  He  indicated  perhaps  he  would  stipulate 
that  the  plaintiff  made  every  reasonable  effort  to 
serve  Mr.  Hughes  but  was  unable  to  do  so,  and  that 
Mr.  Hughes  is  within  the  jurisdiction  of  the  court. 

Would  you  so  stipulate  to  that  effect,  Mr.  Knupp  ? 


242  RKO  Pictures,  Inc.,  etc. 

Mr.  Knupp:  If  the  court  please,  in  the  first 
place  I  think  the  evidence  is  entirely  incompetent 
and  immaterial  for  any  purpose  in  this  case,  and 
upon  that  ground  if  evidence  to  the  effect  indicated 
by  Mr.  Rudin  were  offered  we  would  object  to  it. 

So  far  as  the  actual  proof  of  any  facts  which  he 
has  related  is  concerned,  I  would  agree  that  either 
Mr.  Gang  or  Mr.  Rudin  would  testify  as  to  the 
attempts  which  they  had  made  or  which  they  had 
caused  to  be  made  to  secure  service.  [206]  I 
wouldn't  consider  it  necessary  that  they  should  pro- 
duce either  themselves  or  any  of  the  officers  whom 
they  say  they  secured  to  attempt  the  service. 

I  respectfully  submit  that  the  testimony  is  in  no 
respect  material  or  competent  in  this  case.  I  would 
think,  if  the  court  please,  the  question  of  whether 
or  not  Mr.  Hughes  appeared  in  the  case  is  some- 
thing— that  the  effect  of  it  is  something  which  the 
court  could  determine  as  a  matter  of  law. 

Mr.  Rudin:  We  asked  Mr.  Knupp  to  stipulate 
to  that  for  several  reasons.  We  would  like  the 
record  to  be  clear  that  Mr.  Knupp  has  been  given 
an  opportunity  to  produce  Mr.  Hughes,  because  we 
intend  to  ask  the  judge  to  instruct  the  jury  that 
there  is  a  presumption  from  Mr.  Hughes'  failure 
to  appear  and  testify,  that  the  presumption  is  that 
if  he  did  appear  and  testify  that  his  testimony 
would  be  adverse  to  the  defendant  on  any  of  the 
issues  in  the  case,  and  that  counsel  for  plaintiff 
in  closing  argument  to  the  jury  can  comment  on  the 
absence  of  Mr.  Hughes  and  the  failure  of  Mr. 
Hughes  to  come  forth  and  testify  at  the  trial. 
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We  refer-  your  Honor  to  two  Supreme  Court 
cases,  Mammoth  Oil  v.  U.  S.,  275  U.  S.  13,  and  to 
Kirby  v.  Tallmadge,  160  U.  S.,  379. 

There  is  a  California  case  on  the  matter,  Buswell 
V.  City  and  County  of  San  Francisco,  89  Cal.  App. 
2d,  123.  [207] 

There  are  numerous  federal  cases  and  Circuit 
Court  of  Appeals  decisions  on  this  presumption. 
Would  your  Honor  like  some  more  authority  on 
that  proposition,  that  an  inference  does  arise  from 
the  failure  to  produce  a  witness  or  testimony,  that 
it  can  be  commented  upon  by  counsel,  and  an  in- 
struction can  be  given  to  the  jury  as  to  the  pre- 
sumption that  the  testimony  or  the  evidence  would 
be  adverse  to  the  party  failing  to  produce  that 
testimony  or  that  witness? 

We  would  also  like  to  make  a  motion  that  the 
court  issue 

The  Court:  What  is  your  first  motion?  Have 
you  made  a  motion  so  far? 

Mr.  Rudin:  Our  motion  would  be  this,  that  the 
court  issue  its  order  requiring  Mr.  Hughes  to  ap- 
pear and  testify. 

We  make  that  motion  based  upon  Rule  43(b)  of 
the  Federal  Rules  of  Civil  Procedure,  which  pro- 
vides that  a  party  may  interrogate  any  unwilling 
or  hostile  witness  by  leading  questions.  It  goes  on 
with  the  general  adverse  witness  rule.  And  upon 
the  further  ground  that  Mr.  Hughes  is  an  officer 
of  the  defendant,  that  the  defendant  is  here  in 
court,  that  the  court  has  inherent  power  in  con- 
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nection  with  a  party  before  it  to  order  that  party 
to  appear  and  testify. 

We  make  the  further  motion — not  so  much  a 
motion,  but  it  is  both  a  motion  and  request — that 
the  defendant  produce  Mr.  Hughes,  and  the  court 
so  instruct  the  defendant,  to  preserve  our  right  and 
clarify  our  right  at  the  conclusion  of  [208]  the  case 
to  comment  upon  Mr.  Hughes'  absence  and  to  re- 
quets  an  instruction  from  the  court  to  the  jury  as 
to  the  presumption  that  arises  from  Mr.  Hughes' 
failure  to  appear  as  a  witness. 

The  Court:     Just  a  moment  now. 

Mr.  Knupp:     So  far  as  the  motion  itself 

The  Court:     Just  a  moment,  if  you  please. 

Mr.  Knupp:  I  thought  you  asked  for  my  com- 
ment. 

The  Court:  Not  yet,  Mr.  Knupp.  I  was  just 
checking  the  civil  rules  to  see  if  there  was  anything 
directly  in  point  in  the  matter. 

Proceed  now,  Mr.  Knupp. 

Mr.  Knupp:  So  far  as  the  defendant  is  con- 
cerned, if  the  court  please,  there  never  has  been 
any  indication  on  our  part  that  we  doubted  the 
right  of  the  plaintiff  to  comment  in  this  case  on 
the  failure  of  any  witness  to  appear  who  does  not 
appear.  I  have  never  understood  that  there  was 
any  question.  I  would  assume  that  if  it  was  ap- 
parently within  the  power  of  a  party  to  produce  a 
witness,  and  he  did  not  produce  the  witness,  that 
that  fact  is  a  matter  of  legitimate  comment  or  argu- 
ment to  the  jury.  But  that,  I  think,  is  as  far  as  the 
matter  goes. 
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There  is  no  proceeding  that  I  know  of  by  which 
the  presence  of  a  witness  can  be  compelled,  except 
by  subpoena,  and  if  the  parties  have  made  an  effort 
to  secure  the  presence  [209]  of  the  witness  by 
subpoena  and  have  been  unable  to  do  so,  and  par- 
ticularly in  a  case  in  which  the  witness  is  an  officer 
of  the  corporation,  then,  as  I  say,  I  have  no  doubt 
that  that  is  a  matter  of  legitimate  argument  to  the 
jury.  But  that,  it  seems  to  me,  is  as  far  as  the 
matter  goes. 

So  far  as  an  instruction  by  the  court  is  concerned, 
I  suppose  with  respect  to  matters  Avith  which  the 
witness  might  be  shown  by  other  evidence  in  the 
case  to  be  familiar,  and  with  respect  to  which  there 
was  a  dispute  between  the  parties  as  to  what  the 
facts  were,  the  court  might  legitimately  instruct 
that  in  those  respects  there  would  be  a  presumption 
that  the  evidence  if  produced  would  be  adverse. 
But  that,  it  seems  to  me,  is  the  limit  to  which  the 
law  permits  the  court  to  go  or  which  should  be 
permitted. 

Mr.  Rudin:  Your  Honor,  on  that  point  I  would 
like  to  reply  briefly  by  pointing  out  that  there  is  a 
Ninth  Circuit  case,  Collins  v.  Wayland,  139  Fed. 
2d,  677.  The  Collins  case  involved  a  failure  to  ap- 
pear for  a  deposition  without  a  subpoena,  and  the 
court  struck  the  pleadings  of  the  parties. 

There  seems  to  be  some  rather  direct  authority 
for  that  in  Rule  39.  I  don't  want  to  give  the  court 
the  impression 

The  Court:     37,  I  think  you  mean. 

Mr.  Rudin :    37,  yes.  Whether  the  same  authority 
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exists  in  the  court  inherently  as  to  appearance  at 
a  trial,  it  would  seem  to  follow,  although  we  submit 
there  is  nothing  specifically  [210]  in  the  FRCP,  as 
your  Honor  has  just  checked.  However,  although 
the  court — in  view  of  the  fact  that  Mr.  Hughes  is 
not  an  actual  defendant,  but  merely  an  officer,  al- 
though the  court  might  not  have  the  power  to 
punish  Mr.  Hughes  for  contempt,  it  can  take  action 
within  the  proceedings,  such  as  striking  pleadings, 
or  the  defenses  or  counter-claim,  whatever  it  might 
in  its  discretion  feel  was  a  proper  imposition  of  a 
penalty  upon  a  party  within  the  jurisdiction  of  the 
court  who  refuses  to  obey  the  order  of  the  court  to 
appear.  As  I  say,  there  is  no  other  direct  authority 
that  I  have  been  able  to  find  on  the  question  of 
appearing  in  court. 

As  to  Mr.  Knupp's  statement  that  anyone  can 
comment  on  the  failure  of  a  witness  to  testify,  as 
I  read  the  cases  the  rule  seems  to  be  that  comment 
can  only  be  made  if  the  witness  was  unavailable  to 
the  party  making  the  comment  and  available  to  the 
other  party. 

The  Court:  He  has  conceded  that  point.  I  take 
it  from  now  on  that  as  far  as  that  is  concerned  if 
Mr.  Hughes  isn't  produced  he  has  conceded  that 
you  may  comment  to  the  jury,  and  that  his  testi- 
mony would  probably  be  adverse  if  he  hasn't  been 
produced. 

Mr.  Rudin:  We  wanted  to  make  the  point  that 
he  wasn't  available  to  us. 

The  Court:     This  Avas  raised  at  pretrial  and  no 
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one  has  presented  any  law  on  it,  and  I  asked  coun- 
sel to  present  some  [211]  law  on  it.  You  presented 
me  some  cases  by  way  of  citation,  but  I  have  no 
memorandum  on  it,  and  I  don't  intend  to  take  up 
the  time  of  the  jury  conducting  a  research  at  this 
time.   Let  me  see  where  we  are  on  the  matter. 

You  have  made  a  motion  that  the  court  make  its 
order  directing  the  defendant  to  produce  Mr. 
Hughes. 

Mr.  Rudin :     That  is  correct. 

The  Court:     That  is  one  motion. 

What  penalty  do  you  think  lies  if  the  court  makes 
that  order  and  Mr.  Hughes  is  not  produced? 

Mr.  Rudin:  I  think  the  court  might  have  the 
power  to  strike  the  defendant's  pleadings  from  the 
action. 

The  Court:    What  was  your  second  motion  now? 

Mr.  Rudin:  Our  second  motion  was  mainly  a 
motion  for  the  court  to  make  the  order  to  the  de- 
fendant to  produce  Mr.  Hughes,  to  clarify  our  posi- 
tion. 

The  Court:     That  is  your  first  motion. 

Mr.  Rudin :  The  second  motion  was  in  connection 
with  the  right  to  make  a  demand.  It  was  sort  of  a 
notice  to  produce,  conditioned  upon  the  fact  that 
if  they  failed  to  produce  him  we  would  then  expect 
to  have  the  right  to  comment  upon  that  failure. 

The  Court:  I  thought  you  said  something  about 
instruction  of  the  court. 

Mr.  Rudin :  We  would  then  request  a  proper 
instruction  [212]  from  the  court,  jury  instruction. 

The  Court:     As  I  see  it,  there  is  really  one  mo- 
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tion,  and  sort  of  a  request  or  notice  to  the  defendant 
to  produce  Mr.  Hughes,  or  else;  that  you  are  going 
to  comment  to  the  jury  and  that  you  are  going  to 
ask  the  court  for  an  instruction. 

In  looking  over  these  Rules  of  Civil  Procedure 
you  are  impressed  by  the  breadth  of  these  rules, 
except  that  they  do  not  mention  this  particular 
situation.  The  discovery  proceedings  in  Federal 
Courts  are  very  broad,  the  parties  can  be  required 
to  produce,  documents,  permit  premises  under  their 
control  to  be  inspected,  to  make  admissions  of  fact, 
to  answer  written  interrogatories,  to  give  deposi- 
tions, to  submit  to  physical  and  mental  examina- 
tions ;  and  there  is  ample  teeth  in  Rule  37  to  compel 
compliance  with  these  orders.  It  provides,  first,  that 
the  party  can  be  held  in  contempt.  There  are  vari- 
ous provisions  here.  One  of  them  is  37(b)  (2)  (iii) : 
"An  order  striking  out  pleadings  or  parts 

thereof,   or  staying   further   proceedings  until 

the  order  is  obeyed," 

Of  course,  as  far  as  the  defendant  is  concerned  he 
may  not  be  concerned  how  long  the  proceeding  is 
stayed. 

"or  dismissing  the  action," 

Well,  that  is  no  penalty  against  the  defendant, 
"or  proceeding  or  any  part  thereof,   or  ren- 
dering [213]  a  judgment  by  default  against  the 
disobedient  party ; " 

Then  (iv) : 

"In  lieu  of  any  of  the  foregoing  orders  or 
in  addition  thereto,  an  order  directing  the  ar- 
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rest  of  any  party  or  agent  of  a  party  for  dis- 
obeying any  of  such  orders  except  an  order  to 
submit  to  a  physical  or  mental  examination." 

Offhand  it  is  hard  for  me  to  believe  that  Con- 
gress— that  the  Supreme  Court  would  have  pro- 
posed and  Congress  approved  these  rules  without 
having  in  mind  that  the  court  should  have  power 
to  compel  a  party  to  a  proceeding  to  comply  with 
the  orders  of  the  court.  For  instance,  notice  is 
given  of  a  deposition,  if  a  party  doesn't  appear 
penalties  can  be  applied;  or  if  a  party  refuses  to 
answer  written  interrogatories  there  are  penalties 
to  be  applied.  Although  it  is  not  spelled  out,  it 
seems  to  me  that  the  rules  are  sufficiently  broad  to 
indicate  the  power  of  the  courts  to  control  the 
litigants  that  appear  before  them. 

That  is  a  very  offhand  opinion.  It  does  mean 
reading  between  the  lines  on  the  rules.  But  when 
you  read  the  rules  and  their  purpose,  it  is  to  make 
it  possible  for  the  court  to  conduct  full  discovery 
proceedings  before  trial,  and  as  an  adjunct  to  the 
trial,  part  of  the  pretrial  and  a  pretrial  is  really 
part  of  the  trial  itself.  [214] 

I  am  not  going  to  take  any  further  time  on  it 
this  afternoon.  I  will  put  the  matter  down  for  hear- 
ing tomorrow  morning  at  9 :30  before  the  jury  comes 
down,  and  we  will  consider  the  matter  further.  I 
think  we  ought  to  clear  a  little  brush  away  here. 

No.  1,  is  it  stipulated  that  Mr.  Hughes  is  within 
the  jurisdiction  of  this  court  at  the  present  time? 

Mr.  Knupp :    No,  if  the  court  please.   I  discussed 
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this  matter  with  your  Honor  and  counsel  in  cham- 
bers and  indicated  something  of  what  I  thought 
Mr.  Hughes  might  be  doing  at  the  present  time,  and 
my  present  information  is  that  he  is  not  in  the 
State  at  the  present  time. 

The  Court:  You  didn't  tell  me  that  the  day  be- 
fore yesterday. 

Mr.  Knupi) :  I  didn  't  know  it,  if  the  court  please, 
because  when  we  came  in  on  the  matter  I  had  no 
such  information,  and  I  am  not  sure  of  it  now,  if 
the  court  please,  but  that  is  my  last  information. 

The  Court:  Is  there  any  way  for  you  to  ascer- 
tain through  your  client  where  Mr.  Hughes  is  at  the 
present  time  ? 

Mr.  Knupp :  I  think  I  can  ascertain  this  evening, 
if  the  court  please,  where  he  is. 

The  Court:  I  would  like  a  statement  tomorrow 
morning  from  you,  as  an  officer,  of  this  court,  as  to 
where  Mr.  Hughes  is,  to  the  best  of  your  informa- 
tion. [215] 

Mr.  Knupp :  Yes,  if  the  court  please,  I  will  have 
that  information. 

The  Court:  Secondly,  it  seems  to  me — I  don't 
know  that  the  record  is  clear  as  to  what  stipulation 
was  made,  if  any,  as  to  the  activities  of  the  marshal 
and  the  private  agency  that  tried  to  serve  Mr. 
Hughes.  If  there  is  a  stipulation  as  to  those  activi- 
ties as  stated  by  Mr.  Rudin,  then  the  record  will 
be  clear.  If  there  is  not,  then  I  think  that  an  affi- 
davit should  be  produced  by  the  marshal  as  to  what 
he  did,  and  by  the  agency  as  to  what  they  did  in 
trying  to  serve  a  subpoena  on  Mr.  Hughes. 
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Mr.  Knupp:  I  have  no  personal  knowledge  of 
that,  as  your  Honor  must  realize.  I  assume  that 
Mr.  Rudin  has  stated  the  facts  correctly.  I  wouldn't 
question  his  statement.  I  have  never  questioned  a 
statement  of  counsel  on  the  other  side  about  things 
of  that  character. 

The  Court :  I  thing  the  record  would  be  in  better 
shape  if  an  affidavit  was  presented  by  both  the 
marshal  and  the  agency  as  to  the  date  on  which 
they  undertook  an  attempt  to  serve  Mr.  Hughes  and 
what  they  did.  It  isn't  too  big  a  job  to  ask  you  to 
do  it  this  evening. 

Mr.  Gang:    May  I  be  heard,  your  Honor"? 

May  I  ask  your  Honor  to  request  Mr.  Knupp  in 
his  statement,  also,  to  ascertain  what  the  where- 
abouts of  Mr.  Hughes  has  been  since  January  9th 
when  we  tried  to  serve  him.  We  [216]  would  like 
the  record  to  show  that  he  was  in  the  jurisdiction 
during  most  of  the  time  that  we  were  attempting 
to  serve  him. 

The  Court:  Within  general  limits.  I  don't  ex- 
pect Mr.  Knupp  to  tell  us  where  he  was  every  day, 
but  if  he  can  ascertain  where  he  has  been  since 
January  9th,  I  think  that  would  be  helpful. 

I  think,  also,  if  he  is  presently  out  of  the  juris- 
diction there  should  be  an  attempt  to  ascertain  when 
he  intends  to  return  to  the  jurisdiction. 

I  am  not  passing  on  any  of  these  matters.  I  am 
going  to  read  these  cases,  and  I  will  hear  from  you 
tomorrow. 

Finally,  I  suppose  I  could  take  judicial  notice 
that  Mr.  Hughes  is  a  busy  man.   On  the  other  hand, 
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he  is  an  executive  of  this  defendant  corporation, 
and  as  far  as  this  court  is  concerned  he  is  no 
privileged  character.  He  is  no  more  important  than 
Mr.  Youngman  or  Miss  Sheridan  or  Mr.  Gang  or 
Mr.  Knupp,  and  if  the  law  is  that  certain  things 
follow  if  he  isn't  produced,  they  will  follow  whether 
he  is  Mr.  Hughes  or  whether  he  is  the  janitor  of 
this  building.  So  we  will  go  into  it  further  tomor- 
row morning. 

I  realize  that  he  is  a  busy  man,  I  realize  that 
some  of  his  activities  concern  the  defense  of  this 
country,  but  at  the  pretrial  conference  or  one  of  the 
conferences  we  discussed  the  fact  that  he  could  be 
presented  within  certain  days  of  the  trial  out  of 
order,  and  a  statement  was  made  that  [217]  prob- 
ably 30  minutes  of  his  time  would  be  required,  and 
although  I  don't  know  what  the  full  calendar  of 
Mr.  Hughes  is  every  day,  I  would  hazard  that  there 
are  30  minutes  during  the  day  that  his  time  is  spent 
in  activities  that  are  not  quite  as  profitable  as  tes- 
tifying before  the  Federal  Court.  I  don't  think  we 
should  use  the  word  "profitable,"  but  say  as  im- 
portant as  testifying  before  the  Federal  Court. 

In  any  event,  in  view  of  the  request  counsel  have 
made  for  the  production  of  Mr.  Hughes,  in  the 
event  he  is  not  produced,  and  in  view  of  Mr. 
Knupp 's  stipulation,  I  think  I  will  permit  counsel 
for  the  plaintiffs  to  argue  to  the  jury  that  had  he 
been  produced  his  testimony  would  have  been  ad- 
verse generally  to  the  position  of  the  defendant. 

I  will  also  consider  tomorrow  morning  the  ques- 
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tion  as  to  whether  or  not  the  court  should  give  an 
instruction  to  the  jury  to  the  same  effect. 

Do  any  of  these  cases  you  have  cited  deal  with  the 
matter  of  instructions  ? 

Mr.  Rudin:  Yes,  the  California  case  dealt  di- 
rectly with  that. 

The  Court:  Mr.  Knupp  has  indicated  in  his 
argument  that  as  to  any  instruction  it  would  have 
to  be  limited  to  certain  particularities.  I  haven't 
read  these  cases  in  a  long  time,  but  my  general 
recollection  is  that  it  is  a  general  instruction  that 
had  he  been  produced  his  testimony  would  have 
been  [218]  adverse  to  the  position  of  the  litigant. 

Mr.  Knupp :  It  seems  to  me,  if  the  court  please, 
that  it  could  only  be  adverse  with  respect  to  those 
matters  which  testimony  of  other  witnesses  indi- 
cated that  he  had  some  information. 

The  Court:  Well,  you  can  argue  that,  but  it 
seems  to  me  that  we  can't  tell  what  his  testimony 
would  be  until  he  gets  here.  All  we  can  say  is  that 
it  would  probably  be  adverse  or  he  would  have  been 
brought  in  as  a  witness. 

Mr.  Knupp:  Except  it  seems  to  me  that  unless 
there  is  some  general  limitation — Mr.  Hughes  was 
a  party  only  to  certain  conversations,  apparently, 
in  connection  with  this  case,  and  I  don't  know  how 
he  could  be  adverse  to  the  defendant  in  any  respect 
other  than  those  conversations  to  which  he  may 
have  been  a  party  or  those  negotiations. 

The  Court:  Well,  the  record  so  far  only  shows 
those  conversations,  but  how  do  we  know,  if  he  was 
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introduced  here  as  a  witness,  that  it  might  not  de- 
velop that  he  had  other  conversations'? 

Mr.  Knupp:  If  he  had  any  other  conversations 
with  the  plaintiff  or  any  of  her  agents,  I  assume 
those  conversations  would  have  been  testified  to  here 
by  the  plaintiff  or  her  witnesses. 

The  Court:  Let's  suppose  he  had  a  conversation 
with  Mr.  Rogell,  that  wouldn't  be  privileged, 
would  it'?  [219] 

Mr.  Knupp :  Mr.  Rogell  will  be  produced,  if  the 
court  please. 

The  Court:  Yes,  but  a  litigant  isn't  bound  to 
limit  himself  to  the  interrogation  of  one  agent  of 
a  defendant.  No  conversation  between  Hughes  and 
Rogell  would  be  privileged,  would  it? 

Mr.  Knupp:    Not  with  respect  to  this  matter. 

The  Court:  Suppose  Mr.  Hughes  had  unburd- 
ened himself  and  had  told  Mr.  Rogell  just  why  he 
^vasn't  going  to  come  to  terms  with  Miss  Sheridan 
on  the  matter  of  a  leading  man?  Let's  speculate. 
It  might  be  a  very  material  conversation.  Mr. 
Rogell  might  honestly  take  the  stand  and  not  recall 
it,  but  Mr.  Hughes  might  under  proper  cross-ex- 
amination. 

We  will  talk  about  it  more  tomorrow  morning. 

Mr.  Knupp:  Can  Mr.  Gang  and  I  talk  to  your 
Honor  ? 

The  Court:     Yes. 

(The  following  proceedings  were  had  at  the 
bench : ) 

Mr.  Knupp:    I  think  I  should  have  10  minutes, 
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and  I  will  try  to  see  if  I  can  find  out  where  Mr. 
Hughes  is.  I  ought  to  do  it  now,  because  tonight 
might  be  too  late. 

The  Court:  That  is  all  right.  We  have  the 
time. 

Mr.  Knupp:  Pine.  Thank  you  very  much,  your 
Honor. 

(The  proceedings  were  resumed  in  open  court 
as  follows:) 

The  Court:  We  will  take  a  short  adjournment 
and  counsel  will  advise  me  when  you  are  [220] 
ready. 

(A  recess  was  taken.) 

(Whereupon  the  proceedings  were  resumed 
within  the  presence  of  the  jury,  as  follows:) 

The  Court:  Stipulate  that  the  jury  are  present 
and  in  their  proper  places? 

Mr.  Knupp:     So  stipulated. 

Mr.  Gang:  So  stipulated.  Mr.  Banks,  will  you 
resume  the  stand,  please? 

POLAN  BANKS 

called  as  a  witness  by  the  plaintiff,  having  been 
previously  sworn,  was  examined  and  testified 
further  as  follows: 

Direct  Examination 
(Resumed) 
By  Mr.  Gang : 

Q.  I  think  we  recessed  just  after  you  were 
asked  about  the  red  carpet  lunch.   That  took  place, 
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I  understand,  sometime  towards  the  end  of  June  of 

1949  %  A.     I  believe  it  was. 

Q.     Mr.  Banks,  you  have  a  soft  voice. 

A.     I  am  sorry,  I  have  a  cold. 

Q.    Would  you  lift  it  just  a  trifle? 

A.     I  will  try.  I  believe  it  was,  sir. 

Q.  At  your  next  meeting  with  Miss  Sheridan, 
Mr.  Sparks,  and  others,  after  the  4th  of  July 

A.     I  don't  remember  the  actual  date.  [221] 

Q.  Is  there  any  fact  which  might  fix  the  date 
in  your  mind?  By  that  I  mean  was  your  next 
meeting  before  or  after  you  received  word  that  Mr. 
Young  would  not  play  the  part  of  Dr.  Quentin? 

A.  That  I  am  not  sure  of,  sir,  because  we  were 
still  working  on  the  script,  I  believe,  at  that  time. 

Q.  If  I  state  to  you  that  it  has  been  testified 
here  and  that  documentary  evidence  has  been  in- 
troduced here  that  the  information  with  reference 
to  Mr.  Young  came  to  the  attention  of  plaintiff  and 
the  defendant  sometime  after  the  4th  of  July,  would 
that  help  you  fix  the  date  % 

A.    Yes,  it  is  very  probably  true. 

Q.  And  can  you  tell  us,  then,  how  you  heard 
that  Mr.  Young  was  not  to  play  the  part  of  Dr. 
Quentin  % 

A.  I  was  informed  first  by  Mr.  Nat  Goldstone, 
my  agent,  with  whom  I  was  in  contact  about  it,  it 
happens  Mr.  Goldstone  also  represented  Mr.  Young, 
and  I  don't  remember  whether  I  informed  Mr. 
Sparks  then  or  whether  Mr.  Sparks  already  knew 
it  from  the  front  office. 
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Q.  Was  this  statement  made  to  you  by  Mr. 
Young's  agent  after  he  had  received  the  script  as 
it  was  at  that  stage  early  in  July? 

A.     Yes,  I  believe  it  was. 

Q.  You  state  that  you  did  discuss  the  matter 
with  Mr.  Sparks'?  [222] 

A.     I  am  almost  certain  I  did. 

Q.    Did  you  discuss  it  with  Mr.  Rogell? 

A.     I  do  not  believe  so.  I  am  not  certain. 

Q.  In  your  relationship  with  RKO  you  took 
matters  up  with  Mr.  Sparks  who  was  your  im- 
mediate superior?  A.    Almost  entirely. 

Q.    And  he  took  it  up  with  Mr.  Rogell? 

A.     Yes. 

Q.  Can  you  tell  us  what  then  happened  after 
this  act  had  taken  place? 

A.  Do  you  mean  the  act,  sir,  of  Robert  Young 
turning  down  the  script? 

Q.     Robert  Young  turning  down  the  part,  yes. 

A.  Well,  we  then  all  set  about  trying  to  find  an- 
other leading  man,  and  we  had  a  number  of  meet- 
ings in  which  we  discussed  various  possibilities. 

Q.  Can  you  first  tell  us  over  what  period  of 
time  the  meetings  took  place? 

A.  To  the  best  of  my  recollection  I  think  it  was 
over  a  period  of  a  couple  of  weeks. 

Q.  Running  from  the  first  third  of  July  to  the 
end? 

A.  Roughly  from  the  fourth  of  July  to  the  end 
of  the  month,  or  the  21st,  something  like  that. 

Q.     Were  they  conferences? 
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A.  Well,  they  were  informal  talks  on  the  part 
of  Mr.  [223]  Sparks  and  myself,  and  then  there 
were  conferences  together  with  Miss  Sheridan  and 
her  agent — and  Mr.  Hickox. 

Q.  Can  you  tell  us  as  best  you  can  what  took 
place  at  the  first  of  those  meetings'? 

A.  The  first  of  those  meetings,  as  I  remember 
it,  it  is  quite  a  while  back,  I  think  we  went  through 
the  casting  book  Mr.  Sparks  brought  out,  and  we 
discussed  informally  a  number  of  people,  the  vari- 
ous reasons  the  names  that  came  up  either  weren't 
available  or  weren't  considered  available  at  the  time. 

Q.  Was  there  any  discussion  at  this  meeting  as 
to  the  reason  for  Mr.  Yoimg's  refusal  to  play  the 
part  ? 

A.  Yes,  the  discussion,  as  I  remember  it,  was 
over  the  fact  that — the  way  the  script  had  been  re- 
written, had  been  changed,  how  Mr.  Young  had 
declared  the  part  according  to  the  new  script  no 
longer  measured  up  to  what  he  expected  from  it 
before,  and  I  remember  some  of  the  discussion  was 
about  finding  another  leading  man  that  might  not 
have  the  same  objection. 

Q.  Did  Mr.  Sparks  participate  in  that  discus- 
sion? A.    Yes,  of  course. 

Q.  Did  he  express  any  opinion  with  reference 
to  the  statements  that  had  been  made  about  the  part 
being  small  now? 

A.  I  don't  remember  specifically.  It  was  general 
conversation.  [224] 
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Q.  Is  it  fair  to  say  that  the  concensus  of  all 
present  was  that  there  would  be  difficulty  in  finding 
a  replacement  for  Mr.  Young  because  of  the  way  the 
script  had  been  rewritten  1 

A.     I  wouldn't  say  exactly. 

Q.  Tell  me  what  it  was  to  the  best  of  your 
ability. 

A.  I  don't  remember  exactly  the  gist  of  the  con- 
versations except  that  we  all  knew  that  there  was 
a  limited  number  of  leading  men  available,  we 
believed  since  we  had  the  script  finished  that  the 
part  called  for  a  leading  man — we  didn't  all  per- 
haps agree — I  didn't  agree  myself  that  Bob  Young 
shouldn't  have  liked  the  part  as  it  was 

Mr.  Knupp:  Mr.  Banks,  I  am  sorry,  I  can't 
hear  you.  It  is  awfully  difficult  from  that  distance 
to  me  to  hear,  and  I  can't  hear  you. 

The  Court:     Where  was  I? 

(The  answer  thus  far  given  was  read  by  the 
reporter.) 

The  Witness:  As  a  matter  of  fact,  I  wanted  at 
the  time  to  see  Mr.  Young  and  talk  to  him  and  try 
to  talk  him  into  reconsidering,  or  into  letting  us  re- 
Avrite  it  according  to  how  he  might  suggest.  I  talked 
to  my  agent  Goldstone  about  it,  and  he  said  he 
tried  to  reach  Young  and  he  reported  to  me  that 
Young  was  out  of  town,  that  he  reached  him  by 
telephone  and  he  said  he  definitely  didn't  want  the 
part  as  it  then  was. 

The  Court:     Does  the  record  show  whether  this 
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witness  was  [225]  an  employee  of  the  defendant  at 

the  time  ? 

Mr.  Gang :  Yes,  it  shows  he  was  employed  to  act 
as  sole  producer  of  the  picture. 

The  Court:  Is  this  witness  called  under  43(b) 
also? 

Mr.  Gang:  No,  he  is  not.  He  is  called  as  our 
witness. 

The  Court:     All  right. 

Mr.  Gang :  He  is  also  subpoenaed  by  the  defend- 
ant, if  the  court  please,  but  I  have  called  him  as  our 
witness. 

The  Court:     All  right. 

Q.  (By  Mr.  Gang) :  Was  there  any  discussion 
with  Mr.  Sparks  at  that  time  with  reference  to 
RKO  taking  steps  to  force  Mr.  Young  to  play  this 
part?  A.     That,  frankly,  I  don't  remember. 

Q.  Was  there  any  such  discussion  between  you 
and  the  officials  of  RKO  ? 

A.     To  force  Mr.  Young 

Q.  Taking  steps  under  their  contract,  if  they  had 
any,  to  require  Mr.  Young  to  perform? 

A.     Not  to  my  recollection. 

Q.  Was  anything  said  about  anybody  from  RKO 
attempting  to  persuade  Mr.  Young  to  reconsider 
other  than  you  ? 

A.  No;  the  only  thing  I  remember  in  that  con- 
nection was  that  I  believe,  if  I  remember  rightly, 
Mr.  Sparks  asked  Miss  Sheridan  if  she  would  like 
to  talk  to  him.  I  may  be  wrong.  Miss  Sheridan 
may  have  suggested  it  herself.    I  know  [226]  the 
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suggestion  came  up,  in  which  Miss  Sheridan  was 
\villing  to  try  to  contact  Mr.  Young  to  talk  to  him, 
and  I  contacted,  again,  Mr.  Goldstone,  and  he  said 
that  it  would  be  practically  impossible  to  talk 
Young  into  doing  it. 

The  Court :  Keep  your  voice  up.  The  jurors  are 
having  difficulty,  and  I  know^  counsel  are.  Speak 
as  loudly  as  you  can,  Mr.  Banks. 

The  Witness :     I  will  do  that,  sir. 

Q.  (By  Mr.  Gang)  :  Does  anyone  have  a  cough 
drop  ? 

A.  I  am  sorry.  I  have  been  taking  this  medi- 
cine.  I  will  try  to  talk  as  loudly  as  I  can. 

Q.  Do  you  remember  in  these  conversations,  and 
if  you  cannot  separate  them,  I  can't  expect  you  to 
do  better  than  try,  I  will  try  to  segregate  them  as 
I  understand  they  took  place,  and  you  correct  me 
if  they  do  not  agree  with  your  recollection — do  you 
remember  a  discussion  in  which  the  name  of  Mr. 
John  Lund  was  mentioned? 

A.  Yes,  I  do  remember  that  Mr.  Lund  was  men- 
tioned. 

Q.     Can  you  state  what  was  said  and  by  whom  ? 

A.  Well,  I  know  his  name  came  up  when  we 
were  discussing  the  possibilities  for  leading  men,  I 
believe  Mr.  Sparks  said  that  he  would  make  in- 
quiries to  see  if  Mr.  Lund  was  available. 

Q.  Did  Miss  Sheridan  say  anything  about  Mr. 
Lund  ? 

A.     At  that  time  I  don't  believe — to  the  best  of 


262  BKO  Pictures,  Inc.,  etc. 

(Testimony  of  Polan  Banks.) 

my  [227]  recollection  at  that  time  I  don't  believe 

she  passed  judgment  on  him. 

Q.     Subsequently  did  she,  if  you  remember? 

A.  To  be  very  honest,  I  don't  remember  com- 
pletely. 

Q.  Was  any  suggestion  made  with  reference  to 
Mr.  Richard  Conte? 

A.  Yes,  there  was  a  reference  made  to  Mr. 
Conte. 

Q.     Do  you  know  who  made  it? 

A.     I  am  not  sure  who  brought  the  name  up. 

Q.  Do  you  remember  what  Miss  Sheridan  said 
about  Mr.  Conte? 

A.  To  the  best  of  my  recollection  Miss  Sheridan 
didn't  approve  of  Mr.  Conte  for  the  role. 

Q.     That  is  your  best  recollection? 

A.    Yes. 

Q.  Did  you  ever  hear  about  a  script  being  asked 
for  by  Fox  with  reference  to  Mr.  Conte? 

A.     Being  asked  for  by  Fox? 

Q.    Yes.  A.     No,  I  do  not. 

Q.     Was  the  name  Eichard  Basehart  mentioned? 

A.  Yes,  and  I  remember  it  being  put  to  Miss 
Sheridan  and  she  said  she  thought  he  was  too  young 
for  that  particular  role. 

Q.     What  did  you  say  about  it?  [228] 

A.     I  agreed  with  her,  as  it  happened. 

Q.  Was  any  discussion  had  with  reference  to 
the  possi])ility  of  Wendell  Corej^  playing  the  role? 

A.  Yes;  as  a  matter  of  fact,  Miss  Sheridan 
and  Mr.  Hickox  and  myself,   and  I  think — I   am 
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not  sure — I  think  Mr.  Sparks  was  with  us,  he  may 
not  have  been,  walked  over  to  Paramount  Studios 
next  door  to  look  at  some  film  on  Mr.  Corey,  and 
Miss  Sheridan  didn't  see  him  for  the  role  either. 

Q.     Did  you  express  any  opinion? 

Mr.  Knupp:  T  didn't  get  the  last  answer,  Mr. 
Reporter. 

The  Witness:  Miss  Sheridan — I  believe  I  said 
Miss  Sheridan  didn't  see  him  for  the  role.  I  be- 
lieve that  was  the  phrase  I  used. 

The  Court:     Can't  you  speak  louder,  sir? 

The  Witness:     I  will  try,  sir. 

The  Court:     Do  you  have  to  direct  pictures? 

The  Witness:     No,  sir,  I  don't. 

Mr.  Gang:     He  writes  them,  your  Honor. 

The  Witness  (Continuing) :  I  agreed  on  that 
particular  occasion,  I  agreed  that  T  didn't  see  Mr. 
Corey  for  the  role,  either. 

Q.  (By  Mr.  Gang)  :  Do  you  remember  an  oc- 
casion upon  which  the  name  Franchot  Tone  was 
used?  A.     Yes,  I  do. 

Q.  Where  did  the  conversation  take  [229] 
place?  A.     In  Mr.  Sparks'  office. 

Q.     Who  Avas  present? 

A.  To  the  best  of  my  recollection  Mr.  Sparks, 
Miss  Sheridan,  Mr.  Hickox,  and  myself;  I  don't 
remember  whether  there  w^as  a  fifth  ])arty  or  not. 

Q.     Who  mentioned  Mr.  Tone's  name? 

A.  To  the  best  of  my  recollection  Mr.  Sparks 
first  mentioned  his  name. 
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Q.  Can  you  remember  now  that  his  name  was 
mentioned  % 

A.  Yes,  we  had  been  canvassing  i:)ractica]ly 
everyl^ody  we  could  think  of  in  a  general  discus- 
sion, it  came  towards  the  end  of  the  discussion, 
and,  as  I  remember  it,  Mr.  Sparks  threw  into  the 
hopper  the  suggestion,  he  said,  ^'What  do  you  think 
about  Franchot  Tone?"  And  Miss  Sheridan  hesi- 
tated, as  I  remember  it,  and  said  something  to  the 
effect  that — these  aren't  the  exact  words,  because 
I  don't  remember  them — something  to  the  effect 
that  that  might  not  be  a  bad  idea,  and  Mr.  Sparks, 
as  I  remember  it,  said,  "I  think  he  is  on  the  lot 
now;  would  you  like  to  have  a  look  at  him?"  And 
then  he  sent  for  Mr.  Tone  or  called  and  arranged 
for  Mr.  Tone  to  come  in.  There  was  some  general 
conversation,  particularly  between  Miss  Sheridan 
and  Mr.  Tone,  ])oth  of  whom  had  just  recently  re- 
turned from  Europe,  and  afterward  Mr.  Tone  left 
the  office  and  Miss  Sheridan  said  she  thought  that 
he  might  be  very  good  for  the  role.  [230] 

Q.     What  did  Mr.  Sparks  say? 

A.  Mr.  Sparks  said  in  that  case  he  would  have 
to  take  it  up  with  the  front  office. 

Q.     What  did  you  say? 

A.  I  don't  remember  that  I  made  any  particu- 
lar comment  on  it. 

Q.  Were  you  in  agreement  that  he  would  l^e 
suitable  for  the  role? 

A.     I  don't  frankly  remember. 

Q.     You  did  not  ol^iect,  hov/ever? 
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A.     Not  at  the  time,  no. 

Q.  Did  you  subsequently  hear  of  what  happened 
Avith  reference  to  Mr.  Tone? 

A.  Yes,  I  heard  that  the  New  York  office,  when 
the  proposition  of  having  Mr.  Tone  was  brought 
to  them,  turned  it  down  for  the  reason  that  they 
said  that  a  cast  with  Mr.  Tone  and  Melvyn  Doug- 
las would,  in  conjunction  with  Miss  Sheridan,  look 
too  much  like  a  reissue,  particularly  because  of  the 
two  men  in  the  picture,  so  they  were  against  the 
project.  For  that  reason,  basically,  I  think  Mr. 
Tone  was  turned  down. 

Q.  Do  you  remember  any  discussion  with  Mr. 
Stevenson,  the  director,  and  Mr.  Parsonnet  about 
the  suitability  of  Mr.  Tone  for  the  role? 

A.     Not  specifically.  [231] 

Q.  Just  generally  do  you  remember  talking 
about  it? 

A.  I  know  I  talked  to  both  Parsonnet  and  Mr. 
Stevenson  at  various  times,  ])ut  I  don't  remember 
exactly  what  that  conversation  was  about. 

Q.  Meetings  at  which  you  discussed  the  diffi- 
culty of  casting  that  part,  did  you  discuss  with 
the  writer  and  the  director  the  building  up  of  that 
X)art?  A.     Yes,  I  did. 

Q.    Was  that  done?  A.     Yes,  it  was. 

Q.  Can  you  remember  when  in  the  discussions 
the  name  of  Robert  Mitchum  came  up? 

A.  To  the  best  of  my  recollection  Mitchmn's 
name  came  up  almost  near  the  end,  the  very  end 
of  this  whole  aft'air.    I  ])elieve  Miss  Sheridan  asked 
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me  one  day  when  we  were  leaving — when  the  group 
of  us  were  leaving  the  studio  dining  room,  what 
did  I  think  of  Bob  Mitchum,  and  I  thought  he 
would  be  wonderful  if  we  could  get  him,  and  she 
said,  "I  would  like  very  much  to  have  him  if  we 
could  get  him,"  to  speak  to  the  front  office.  I  spoke 
to  Mr.  Rogell  the  next  time  I  saw  him,  and  he  said 
he  thought  it  would  be  impossible  because  Mr. 
Mitchum  was  in  another  picture  and  scheduled  for 
another  one  to  follow  that.  I  so  reported  to  Mr. 
Hickox,  who  I  believe  told  Miss  Sheridan. 

Q.  Were  you  informed  of  the  meeting  that  took 
place  [232]  Monday,  August  15th,  between  Miss 
Sheridan  and  Mr.  Hughes? 

A.     Yes,  I  learned  about  it. 

Q.     Later!  A.     Yes. 

Q.     You  were  not  present? 

A.     No,  I  was  not  present. 

Q.  Did  you  meet  Miss  Sheridan  on  Tuesday,  the 
16th   of  August?  A.     Yes,   I   did. 

Q.  Did  she  tell  you  she  had  seen  Mr.  Hughes 
the  night  before?  A.     Yes,  I  believe  she  did. 

Q.  Did  she  tell  you  what  the  conversation  was 
about  in  general? 

A.  Yes,  I  think  so.  As  I  remember  it,  she  told 
me  that  she  and  Mr.  Hickox  both,  that  they  had 
discussed  the  various  people  that  we  had  in  mind 
already  and  that  Mr.  Hughes  wanted  her  to  particu- 
larly consider  again  Mel  Ferrer  and  Robert  Ryan, 
and  that  the  upshot  of  the  conversation  was  that 
Mr.   Hughes   suggested   or  requested  Ann   to   look 
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at  some  more  footage  on  these  two  people  the  next 
day,  and  she  agreed  to  do  it  and  she  came  to  the 
studio  the  next  day  to  see  it. 

Q.  You  sat  in  the  projection  room  with  Miss 
Sheridan  and  watched  the  film? 

A.    Yes,   I   did.    [233] 

Q.  Was  there  any  discussion  on  that  occasion 
with  reference  to  Charles  Boyer? 

A.  I  don't  remember  whether  it  was  on  that 
particular  occasion,  but  I  know  we  had  discussed 
Boyer  during  that  week  sometime. 

Q.  Were  you  consulted  with  reference  to  the 
termination   of   Miss   Sheridan's   contract? 

A.     No. 

Q.     When  did  you  first  learn  of  it? 

A.  I  learned  of  it  I  think  the  day  that  every- 
body else  did,  when  it  appeared  in  the  papers. 

Q.     That  would  be  Friday,  the  19th  of  August? 

A.     Y^es. 

Q.     Did  you  talk  to  Mr.   Sparks  about  it? 

A.    Yes. 

Q.     Had  he  been  informed  of  the  act? 

A.  I  believe  it  came  as  much  a  surprise  to  him 
as  it  did  to  me. 

Q.  Were  you  consulted  with  reference  to  cast- 
ing Robert  Mitchum  in  the  Dr.  Quentin  role? 

A.     No,  I  was  not. 

Q.  Were  you  informed  of  that  after  it  had  been 
done  ?  A.    Yes. 

Q.     Is  the  same  true  of  Ava  Gardner? 

A.     Yes.  [234] 
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Q.  Did  you  continue  with  your  work  on  the  pro- 
duction between  the  16th  of  August  and  early  in 
September  when  Mr.  Mitchum  and  Miss  Gardner 
were  assigned  to  the  picture  ?  A.     Yes,  we  did. 

Q.  The  activities  on  the  picture  were  not  dis- 
continued at  any  time? 

A.  Well,  I  was  at  work  at  that  time,  if  my 
memory  serves  me,  still  with  Mr.  Parsonnet  on 
polishing  up  the  script. 

Q.  In  other  words,  nobody  from  RKO  told  you 
to  stop  what  you  were  doing?  A.     No. 

Q.  And  you  continued  on  just  as  you  had  in  the 
past?  A.     Yes. 

Q.  And  you  stayed  on  with  the  picture  after 
Mr.  Mitchum  and  Miss  Gardner  were  assigned 
to  it?  A.     Yes. 

Q.     The  script  was  revised  again,  was  it  not? 

A.     Yes,  it  was. 

Q.  This  was  to  meet  Mr.  Mitchum 's  require- 
ments ?  A.     Yes. 

Q.  The  picture  went  into  rehearsal  late  in  Sep- 
tember, 1949,  did  it  not?  A.     Yes. 

Q.  Photography  was  completed  about  the  middle 
of  [235]  November,  1949? 

A.     Roughly  al^out  that  time. 

Q.  And  the  script  as  it  was  made  was  substan- 
tially the  story  which  you  had  written  to  be  made 
when  the  contract  of  April  29,  1949,  was  signed? 

A.  Basically  it  was  the  same  story.  The  char- 
acterization was  changed  a  little  bit,  one  or  two 
of  the  characters. 
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Mr.  Gang:  Thank  you  very  much.  You  may 
cross-examine. 

Cross-Examination 
By  Mr.  Knupp: 

Q.  Mr.  Banks,  I  understand  that  you  are  the 
author  of  the  novel  ''Carriage  Entrance"? 

A.     Yes. 

Q.  Have  you  written  other  novels  or  plays  or 
other  literary  work? 

A.  Yes,  I  have  written  nine  other  books  and 
many  stories. 

Q.  And  your  activities  ijrincipally  have  been  in 
the  literary  field?  A.     Yes,   sir. 

Q.  Had  you  ever  acted  as  producer  of  a  motion 
picture?  A.     No,  sir,  not  before  this. 

Q.  So  that,  what  you  were  doing  in  this  in- 
stance was  your  first  effort  in  that  field? 

A.     That's   correct,   sir.    [236] 

Q.  At  that  time  you  had,  I  assume,  no  practical 
experience  in  the  way  of  the  production  of  pictures 
or  in  the  casting  of  pictures  or  any  of  the  details 
that  enter  into  the  production  of  a  motion  picture? 

A.  Not  in  actual  practice,  in  one  sense,  but  in 
another  sense  I  had  been  around  the  ^tudios  for 
15  or  20  years  as  a  writer  around  sets  and  offices. 

Q.  But  in  the  actual  experience  of  having  done 
those  things,  that  you  never  had?  A.     No,  sir. 

Q.  For  that  reason,  I  understand,  or  at  least 
that  was  one  of  the  reasons  the  studio  assigned  Mr. 
Si:>arks  to  assist  as  a  producer  along  vritli  you  i]i 
this  picture? 


270  RKO  Pictures,  Inc.,  etc. 

(Testimony  of  Polan  Banks.) 

A.  Well,  not  specifically.  In  a  sense  that  is 
true,  and  in  another  sense  it  is  not,  because  of  this : 
My  original  deal  was  discussed  there  with  Mr. 
Tefler.  I  was  told,  which  I  believe  is  true,  that  all 
RKO  "A''  pictures,  top  pictures,  have  an  execu- 
tive producer  as  well  as  the  regular  producer  of 
the  picture.  Also  when  I  made  the  deal  originally 
it  was  to  have  been  an  independent  picture  releas- 
ing through  RKO,  and  because  of  my  inexperience 
in  the  past  they  were  going  to  put  a  liaison  man 
from  the  front  of  the  studio  on  to  work  with  me. 
As  I  understood  it  and  my  memory  serves  me, 
in  our  original  deal  he  was  to  have  no  title  what- 
soever, but  then  when  the  details  were  worked  out 
it  was  [237]  decided  that  the  so-called  executive 
producer,  which  is  put  on  ordinary  RKO  pictures, 
w^ould  serve  in  that  capacity.  Later  when  my  con- 
tract was  changed,  in  other  words,  when  the  inde- 
pendent contract  was  changed  to  RKO  buying  the 
package  outright  I  became  an  employee  of  RKO 
as  a  normal  producer  and  an  executive  producer 
was  placed  over  me  as  was  done  in  the  other  pic- 
tures. 

Q.  You  ^negotiated  the  original  deal  ])y  which 
Miss  Sheridan  was  to  appear  as  the  female  star 
in  this  picture?  A.     Yes,  sir. 

Q.     With  whom  did  you  negotiate  that  deal? 

A.     With  Miss  Sheridan  herself. 

Q.  Did  you  have  any  negotiations  in  that  re- 
spect with  Andrew  Hickox? 

A.  Well,  the  actual  negotiations,  what  you  might 
call  the  important  negotiations  as  to  the  contract. 
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took  place  with  subordinates  in  the  office  of  Loyd 
Wright,  Miss  Sheridan's  attorney.  Mr.  Hickox  was 
present  as  Miss  Sheridan's  business  manager  at 
every  meeting  I  attended.  Later  after  the  deal  was 
put  together  and  Miss  Sheridan  went  to  Europe 
to  do  another  picture  all  the  contacts  I  had  en- 
tirely were  with  Mr.  Hickox. 

Q.     Who  at  that  time  was  her  business  manager  ? 

A.     Yes. 

Q.  Was  any  consideration  given  to  Mr.  Hickox 
by  you  [238]  personally  for  his  services  on  behalf 
of  Miss  Sheridan  in  this  negotiation? 

A.  Would  you  mind  explaining  that  a  little  bit, 
sir? 

Q.     I  beg  your  pardon? 

A.  Would  you  mind  explaining  that  question  a 
little  bit? 

Q.  Was  there  any  consideration  w^hicli  you  paid 
to  Mr.  Hickox  for  his  services  as  business  manager 
of  Miss  Sheridan  in  negotiating  this  j^icture? 

A.  Yes,  sir,  there  eventually  was,  but  not  at 
the  beginning  of  the  deal.  After  Miss  Sheridan 
went  to  Europe. 

Q.     What  was  that? 

A.  The  consideration  that  we  eventually  arrived 
at  after  a  meeting,  and  this  was  when  I  had  it  as 
an  independent  picture  releasing  through  RKO,  was 
that  Mr.  Hickox  was  to  get  10  per  cent  of  the  jn'o- 
ducer's  net  profits  for  acting  as  liaison  man  with 
Miss  Sheridan. 


272  RKO  Pictures,  Inc.,  etc. 

(Testimony  of  Polan  Banks.) 

Q.  And  did  he  actually  receive  anything  for  his 
sendees  ? 

A.     He  received  eventually  from  me  $5,000  cash. 

Q.  You  say  that  the  screen  play  was  rewritten 
by  Marion  Parsonnet,  Mr.  Banks.  In  what  shape 
was  the  script  at  the  time  Mr.  Parsonnet  went  to 
work  ? 

A.  We  had  a  completed  script  by  Leopold  Atlas, 
which  I  paid  for  myself,  and  that  had  been  after 
another  couple  of  [239]  writers  had  worked  on  it. 
In  other  words,  when  I  sold  my  package  to  RKO 
I  sold  my  commitment,  my  services  as  a  producer, 
and  a  complete  shooting  script.  The  studio  de- 
cided of  their  own  volition  to  re'^i'ite  the  script. 

Q.  You  are  sure  now,  Mr.  Banks,  that  the  script 
which  Mr.  Atlas  had  written  was  comj^lete?  The 
reason  I  ask  that,  frankly,  is  that  I  had  some  in- 
formation that  two-thirds  of  the  script  had  been 
written  and  the  rest  of  the  story,  the  action  was 
merely  indicated. 

A.  You  may  be  right  about  that,  siri  Come  to 
think  of  it  I  think  it  was  partly  unfinished.  I  am 
not  sure,  however,  because  I  haven't  looked  at  the 
script  or  seen  it  for  a  very  long  time.  But  that 
is  quite  possible. 

Q.  You  are  not  in  position  to  say  that  you 
did  have  a  completed  script  at  the  time  you  sold 
the  package? 

A.  No,  but  the  -script  was  complete  enough,  there 
was  enough  of  it  there,  meaning  more  than  two- 
thirds  of  the  script  as  I  remember  it. 
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Q.  You  think  practically  two-thirds  of  the 
script  ? 

A.  To  anybody  in  the  business  who  knows 
stories,  any  executive  or  producer,  or  anybody  else, 
you  can  tell  from  one-third  or  one-quarter  of  a 
script,  if  you  have  the  complete  outline  of  a  story, 
and  then  enough  of  the  script  to  show  how  skilled 
the  writer  is  who  is  doing  it.  It  was  only  a  matter 
of  detail  finishing  the  rest  of  the  script.  In  the 
rewriting  [240]  of  the  script  later  the  studio  did  the 
characterizations,  it  was  radically  changed. 

Q.  In  this  rewriting  of  the  script  by  Mr.  Par- 
sonnet  were  you  consulted?  A.     Yes,  I  was. 

Q.  As  a  matter  of  fact,  you  and  Mr.  Parsonnet 
worked  very  closely  together,  didn't  you,  on  the 
rewriting  of  this  script?  A.     Yes,  we  did. 

Q.  What  in  your  judgment  was  the  result  of 
Mr.  Parsonnet 's  rewriting? 

A.     I  thought  we  had  a  very  competent  script? 

Q.  Particularly  with  respect  to  this  character, 
Mark  Lucas,  did  you  feel  that  the  rewriting  of  the 
script  had  lessened  or  liad  increased  the  worth  of 
that  character? 

A.  As  a  matter  of  fact,  it  had  increased  his 
stature,  because  it  was  one  of  the  original  weak- 
nesses of  the  original  story,  that  the  male  lead 
needed  Imilding  up. 

Q.  So  when  the  rewriting  was  completed  by 
Mr.  Parsonnet  and  you,  you  felt  that  the  charac- 
ter, Mark  Lucas,  was  more  worthy  of  the  talents  of 


274  RKO  Pictures,  Inc.,  etc. 

(Testimony  of  Polan  Banks.) 

some  of  these  leading  men  than  it  had  been  there- 
tofore ? 

A.     Yes,  I  believe  I  can  say  that  truthfully. 

Q.  You  assumed,  I  think  you  said,  Mr.  Banks, 
that  at  the  time  this  deal  was  made  at  RKO  that 
the  picture  was  all  [241]  ready  to  go  into  photog- 
raphy, that  is  to  say,  you  had  a  script  which  was 
at  least  two-thirds  finished,  you  had  an  engage- 
ment with  Miss  Sheridan  to  play  the  leading  female 
part,  and  you  had  or  thought  you  had  an  engage- 
ment with  Mr.  Robert  Young  to  play  the  leading 
male  role?  A.     That  is  correct,  yes,  sir. 

Q.  And  Miss  Sheridan  had  approA-ed  any  one 
of  three  directors?  A.     Yes,  sir. 

Q.     All  of  whom  would  possibly  be  available? 

A.     Yes,  sir. 

Q.  So  at  that  time  you  assumed  that  the  pro- 
duction was  one  upon  which  RKO  could  immedi- 
ately engage?  A.     Yes,   sir. 

Q.  And  as  far  as  you  determined  at  the  studio 
was  that  the  general  feeling  there,  everybody,  that 
you  were  handing  them  or  selling  them  a  package 
with  which  they  could  immediately  engage  in  the 
production  of  a  picture? 

A.  Yes,  sir;  I  think  our  first  noticeable  snag 
came  when  we  learned  that  Robert  Young  didn't 
want  to  do  the  script. 

Q.  As  far  as  you  were  able  to  determine  from 
the  conversations  that  you  had  or  heard  at  the 
studio,  that  was  as  much  of  a  surprise  to  every- 
body there  at  the  studio  as  it  was  to  you? 
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A.     About  Mr.  Young?  [242] 

Q.     Yes.  A.     Yes,  sir. 

Q.  It  was  generally  assumed  that  Mr.  Young 
would  do  the  part  and  there  would  l)e  no  difficulty 
about  it?  A.     Yes,  sir. 

Q.  And  as  far  as  you  knew  it  was  contem- 
plated that  the  picture  would  start  shortly  after 
the  time  when  the  scrijjt  was  submitted  to  Mr. 
Young?    That  I  say  to  you  was  on  July  11th, 

A.    Yes,  sir.     As  a  matter  of  fact 

Q.     July   7th. 

A.  In  fact,  as  I  remember,  we  had  hoped  to 
start  it  even  a  month  before  that. 

Q.  After  Mr.  Young  had  indicated  that  he  would 
not  do  the  part,  did  you  make  any  effort  to  secure 
his  services  in  the  role?  A.     Mr.  Young? 

Q.    Yes. 

A.  I  tried  to  reach  Mr.  Young  through  my 
agent,  I  had  already  talked  to  him  originally  about 
the  script,  and  he  had  left  town,  he  had  gone  up 
to  his  ranch  up  in  northern  California  somewhere, 
and  my  agent  informed  me  that  he  definitely  did 
not  want  to  do  the  script  under  its  new  guise. 

Q.  When  you  speak  of  your  agent  you  mean 
Mr.  Goldstone? 

A.  Yes,  who  also  happens  to  be  the  agent  for 
Mr.  Young.  [243] 

Q.  So  in  these  conversations  you  had  with  Mr. 
Goldstone  he  was  representing  both  you  and  Mr. 
Young?  A.     Yes,  sir. 

Q.  What  conclusion  did  you  reach,  Mr.  Banks, 
from  these  conversations  with  resj^ect  to  the  pos- 
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sibility  of  securing  the  services  of  Mr.  Young  in 

this  role  ? 

A.     At  that  particular  time,  sir? 

Q.  Yes,  at  that  particular  time,  after  your  talks 
with  Mr.  Goldstone. 

A.  I  reached  the  conclusion  that  it  would  prob- 
ably be  impossible  to  get  him,  to  make  him  change 
his  mind. 

Q.  Do  you  know  whether  anybody  at  the  studio 
made  any  effort  to  induce  Mr.  Young  to  change 
his  mind?  A.     That  I  do  not  know,  sir. 

Q.  Did  you  talk  to  Mr.  Sparks  about  any  con- 
versations he  may  have  had  with  Mr.  Goldstone  in 
an  effort  to  induce  Mr.  Young  to  change  his  mind? 

A.     I  don't  remember  specifically,   sir. 

Q.  I  think  you  said  that  shortly  after  this  no- 
tice was  received  from  Mr.  Young  in  which  he 
indicated  his  disapproval  you  set  about  trying  to 
find  someone  else  to  play  the  part,  is  that  correct? 

A.     Yes,  sir. 

Q.  And  those  efforts  consisted  of  conversations 
with  Miss  Sheridan?  [244] 

A.     And  Mr.  Sparks. 

Q.  Mr.  Sparks.  And  who  else  was  present  at 
those  conversations? 

A.  Well,  whenever  Miss  Sheridan  was  present 
Mr.  Hickox  was  present  with  her. 

Q.     That  is  Miss  Sheridan's  business  manager? 

A.     Yes,  sir. 

Q.  And  commencing  at  the  time  you  started  on 
these   efforts   to   secure   another  leading  man   and 
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continuing  until  the  contract  with  Miss  Sheridan 
was  terminated,  was  Mr.  Hickox  present  on  every 
occasion  at  the  studio  when  Miss  Sheridan  w^as 
present  ? 

A.     To  the  ])est  of  my  recollection,  yes. 

Q.  I  mean,  of  course,  when  you  were  present, 
too? 

A.     To  the  best  of  my  recollection,  yes. 

Q.  I  think  you  said  in  answer  to  one  question 
by  Mr.  Gang  that  you  discovered  in  going  through 
the  casting  director}^,  or  the  volume  which  con- 
tained the  names  of  the  men  who  might  be  avail- 
able, that  there  were  a  limited  number  of  leading 
men  who  might  ])e  available  for  this  jjart  ? 

A.    Yes,  sir. 

Q.  Do  3^ou  recall  just  what  you  did  ascertain 
in  that  respect  about  the  number  of  possibilities  for 
this  part  that  there  might  be  ? 

A.     Do  you  mean  the  names,  sir  ?  [245] 

Q.     Yes,  by  going  through  the  names. 

A.  Well,  as  I  remember  it,  the  upshot  of  our 
conversations,  Mr.  Sparks  and  my  own,  and  whoever 
else  was  with  us  at  the  time,  was  that  it  was  limited 
to  roughly  about  five  or  six  people. 

Q.  And  did  those  five  or  six  people  include  the 
names  of  Ryan,  Ferrer,  Preston,  and  Basehart? 

A.     Yes,  sir. 

Q.  Why  did  you  conclude  that  the  nmnber  of 
men  who  might  be  available  was  so  limited? 

A.  First  of  all,  as  is  generally  known  in  the 
industry,  leading  men  are  pretty  hard  to  get  anv- 
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way,  most  of  the  ones  that  would  fit  this  particular 
part  were  either  under  contract  to  other  studios  or 
were  working  at  the  moment,  at  the  time  we  wanted 
them  for  the  picture,  which  I  believe  Mr.  Sparks 
had  already  ascertained  through  the  casting  office 
if  I  remember  rightly,  and  it  eventually  worked 
out  that  there  was  something  like  five  or  six  men 
that  we  were  pretty  sure  could  be  gotten  for  it. 

Q.     That  you  thought  might  do  for  the  part? 

A.     That  might  be  possible. 

Q.  Yes.  I  think  you  mentioned  that  during  some 
of  these  conversations  the  name  of  Mr.  Basehart 
was  mentioned'?  A.     Yes,  sir. 

Q.  And  Miss  Sheridan  said  that  he  was  too 
young  for  the  [246]  parf? 

A.     I  believe  so,  sir. 

Q.  And  I  think  you  said  you  agreed  with  her 
in  that  respect '?  A.     I  think  I  did,  sir. 

Q.  And  you  said  that  the  name  of  Conte  was 
mentioned?  A.     Yes,  it  was. 

Q.  Did  you  say  whether  Miss  Sheridan  ap- 
proved or  disapproved  Conte? 

A.  I  frankly  don't  remember  at  this  moment 
specifically  whether  she  did  approve  or  disapprove 
of  him. 

Q.  If  she  approved  of  him  you  have  no  recollec- 
tion of  it  at  the  present  time?  A.     No. 

Q.     Was  the  name  of  Preston  mentioned? 

A.  Yes,  the  name  of  Preston  was  mentioned, 
and  Miss  Sheridan  didn't  like  him  at  all  for  the 
part,  and  I  happened  to  agree  with  her  on  it. 
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Q.  What  did  Miss  Sheridan  say  about  Preston, 
if  you  recall? 

A.  To  the  best  of  my  recollection  she  didn't 
think  that  he  was  fitted  for  the  role  as  she  saw  it. 

Q.    And  you  saw  Wendell  Corey  in  a  picture? 

A.    Yes,  we  did. 

Q.     At  Paramount?  [247]  A.    Yes,  sir. 

Q.     What  did  Miss  Sheridan  say  about  him? 

A.  As  I  remember,  she  said  she  couldn't  see  him 
at  all  as  Dr.  Quentin. 

Q.  And  did  you  indicate  whether  or  not  you 
were  in  agreement  with  her  in  that  respect? 

A.     As  it  happens,  I  was,  yes. 

Q.  Did  you  see  anybody  else  who  might  have 
been  mentioned  for  the  part  in  any  pictures? 

A.  We  also  discussed  Mel  Ferrer  and  Robert 
Ryan. 

Q.  What  did  Miss  Sheridan  say  with  respect  to 
Mel  Ferrer  ? 

A.  I  remember  very  distinctly  the  first  time 
when  we  saw  the  picture  ''Lost  Boundaries"  she 
said  she  thought  he  was  a  very  fine  actor  and  had 
given  a  very  fine  performance  in  that  picture,  but 
she  simply  couldn't  see  him  as  Dr.  Quentin  in 
the  picture.  I  happened  to  agree  with  her  on  that. 

Q.     What  part  did  Mel  Ferrer  play  in  that? 

A.  He  played  the  part  of  a  Negro  who  passed  as 
a  white  man. 

Q.     A  Negro  doctor? 

A.  I  think  he  was  a  doctor.  I  am  not  sure.  He 
was  some  sort  of  professional. 
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Q.     What  was  said  with  respect  to  Eobert  Ryan? 

A.  In  regard  to  Robert  Ryan  ]Miss  Sheridan 
didn't  like  him  at  all.  I  disagreed  with  her.  I 
liked  him.  I  didn't  [248]  think  he  was  perfect  for 
the  part,  but  I  thought  of  everybody  available  that 
he  could  very  well  do  it,  and  I  expressed  myself  to 
that  extent. 

Q.  Did  you  urge  on  Miss  Sheridan  that  she 
should  accept  Robert  Ryan  in  the  part? 

A.     I  did  at  one  time,  yes. 

Q.  And  you  felt  personally  with  Ryan  in  the 
part  the  picture  would  have  been  successful? 

A.  I  felt  that  he  would  have  been  competent 
for  it. 

Q.  Tone,  as  I  understand  it,  was  mentioned 
first  in  the  conversation  in  the  office  of  Mr.  Sparks  ? 

A.     Yes,  sir. 

Q.  Did  you  have  any  conversation  with  respect 
to  Mr.  Tone  playing  the  part  other  than  that  con- 
versation in  the  office  of  Mr.  Sparks  when  he  was 
first  mentioned? 

A.  I  believe  that  Mr.  Sparks  and  I  discussed 
him  once  or  twice,  we  didn't  think  he  would  be 
perfect  for  the  part. 

Q.  How"  soon  after  that  was  it  that  you  deter- 
mined that  the  studio  was  not  agreeable— — 

A.  Very,  very  shortly.  If  I  remember  rightly, 
I  may  be  wrong  on  this,  but  I  think  it  was  within 
the  next  coui^le  of  days. 

Q.  So  within  two  or  three  days  after  Tone  was 
first  mentioned  for  the  part  it  was  definitely  known 


vs.  Ann  Sheridan  281 

(Testimony  of  Polaii  liaiiks.) 

that  the  studio  would  not  propose  to  put  him  [249] 

in  ?  A.I  believe  so,  sir. 

Q.  Do  you  recall  when  Mr.  Mitchum's  name 
first  came  up  in  comiection  with  this  role? 

A.  It  first  came  up,  as  I  believe  I  testified  a 
little  while  ago,  when  Miss  Sheridan  asked  me  if  it 
was  possible  to  get  Mr.  Mitchum  for  the  part,  and 
that  I  spoke  to,  as  I  said  before,  I  spoke  to  ^Ir. 
Rogell  about  it,  and  Rogell  said  it  w^ould  be  prac- 
tically impossible  because  he  was  tied  up  in  another 
picture  and  still  another  one  to  follow\ 

Q.  Mr.  Rogell  told  you  at  the  time,  did  he  not, 
Mr.  Banks,  what  picture  Mr.  Mitchum  was  then 
appearing  in? 

A.  Yes;  I  believe  it  was  "Christmas  Holiday," 
or  something  like  that. 

Q.     "Christmas  Holiday"?  A.     Yes. 

Q.  Did  he  tell  you  what  picture  Mr.  Mitchum 
w^as  slated  to  appear  in  following  that? 

A.     "Jet  Pilot." 

Q.  And  because  of  these  two  commitments  it 
w^ould  be  impossible  for  Mr.  Mitchum  to  appear  in 
this  picture? 

A.     That  is  what  Mr.  Rogell  told  me,  yes. 

The  Court:  Did  you  thinlv  Mitchum  w^as  O.  K. 
for  the  picture? 

The  Witness:     Yes,  sir,  I  do,  sir. 

Q.  (By  Mr.  Knupp) :  Do  you  recall  a  conver- 
sation that  was  [250]  had  with  respect  to  the  name 
of  Charles  Boyer?  A.     Vaguely,  sir. 

Q.  Do  you  know  when  the  conversation  concern- 
ing Mr.  Boyer  came  up? 
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A.  It  was  toward  the  last  of  the  days  that  we 
were  discussing  people,  we  had  almost  given  up 
hope  on  almost  everyone  else,  and  I  don't  remember 
exactly  who  proposed  Mr.  Boyer,  but  I  think  it  was 
put  up  to  Miss  Sheridan,  and  she  said  she  would 
accept  Mr.  Boyer  if  he  were  available. 

Q.  What  did  you  think  about  Mr.  Boyer  as  a 
northern  doctor  in  this  picture? 

A.  I  didn't  think  he  could  do  the  northern 
doctor,  exactly,  but  I  did  agree  with  someone's 
comment  that  the  part  could  be  changed  making 
him  a  Creole,  that  he  could  very  well — the  story  as 
you  probably  know  was  laid  in  New  Orleans. 

Q.    Yes. 

A.  (Continuing)  :  And  the  character  could  have 
been  changed  to  a  Creole  instead  of  Bostonian. 

Q.     If  the  character  had  been  rewritten? 

A.     If  it  had  been  rewritten,  yes. 

Q.  When,  if  you  recall,  did  Miss  Sheridan  see 
a  certain  script  in  which  certain  of  these  actors  had 
appeared  ? 

A.  Would  you  mind  qualifying  that  question, 
sir? 

Q.  Were  there  occasions  upon  which  Miss  Sheri- 
dan was  shown  script  in  which  some  of  these  actors 
appeared?  [251] 

A.     Do  you  mean  footage,  sir? 

Q.     Pardon  me.    I  mean  fihn. 

A.     That  is  what  confused  me. 

Yes,  sir,  there  were. 

Q.     How  many  of  such  occasions  were  there  when 
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you  were  personally  present,  Mr.  Banks? 

A.  I  think  three  that  I  remember.  That  might 
have  included  the  one  with  Wendell  Corey.  I  know 
of  two.  We  saw  ''Lost  Boundaries"  and  I  think 
another  occasion  with  Mr.  Sparks  we  saw  some 
short  footage,  and  then  the  third  time  on  August 
16th. 

Q.  Your  i^resent  recollection  is  that  the  first 
film  you  saw  was  "Lost  Boundaries"? 

A.     Yes,  sir. 

Q.     And  who  appeared  in  that? 

A.    Mel  Ferrer. 

Q.     How  much  of  that  did  you  see? 

A.    We  saw  the  whole  picture. 

Q.     Where  did  you  see  it? 

A.     In  the  projection  room  at  RKO. 

Q.     Who  was  present? 

A.  Miss  Sheridan,  Mr.  Hickox,  Mr.  Sparks,  my- 
self. I  don't  remember  whether  anyone  else  was 
with  us,  or  not. 

Q.  Was  it  after  Miss  Sheridan  had  seen  that 
film  that  she  made  the  remark  that  she  couldn't 
see  Mr.  Ferrer  in  the  [252]  part  ?  A.     Yes. 

Q.  What  was  the  next  film  that  you  saw  in  which 
any  of  these  actors  appeared? 

A.  I  think  it  was  on  the  same  occasion,  if  1  am 
not  mistaken,  I  think  we  saw  parts  of  "Bed  of 
Roses." 

Q.     What  actors  appeared  in  that? 

A.  Both  Robert  Ryan  and  Mel  Ferrer  were  in 
that. 
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Q.  Do  yon  recall  what  character  Ryan  played 
in  "Bed  of  Roses"? 

A.  I  think,  I  am  not  sure,  but  I  think  he  played 
a  philandering  artist.    I  am  not  sure  of  that. 

Q.  Do  you  recall  who  had  the  leading  female 
role  in  that?  A.     Yes.   Joan  Fontaine. 

Q.  You  are  acquainted  with  the  work  and  talent 
of  Miss  Fontaine,  I  assume? 

A.     Yes,  very  well. 

Q.  She  is,  in  3"our  opinion,  one  of  the  leading 
ladies  in  the  motion  picture  business? 

A.     Yes,  sir. 

Q.  And  worthy,  I  suppose,  of  the  co-operation  of 
some  suitable  leading  men  in  any  picture  that  she 
appears  in?  A.     Yes,  sir. 

Q.  Do  you  recall  what  I3art  Ferrer  played  in 
that  picture,  [253]  "Bed  of  Roses"? 

A.  I  don't  remember  actually.  I  remember  it 
only  hazily,  because  I  didn't  see  the  whole  picture. 
But  I  know  he  had  an  important  role  in  it.  At 
least  the  footage  that  I  saw. 

Q.  How  much  footage  of  that  picture  did  you 
see? 

A.  I  don't  remember  how  many  reels,  sir.  It 
wasn't  too  much. 

Q.     You  didn't  see  all  the  picture? 

A.     No,  sir. 

Q.     And  why  didn't  you  see  all  the  picture? 

A.     It  wasn't  run  for  us. 

Q.     Did  Miss  Sheridan  indicate  that  she  didn't 


vs.  Ann  Sheridan  285 

(Testimony  of  Polan  Banks.) 

want  to  see  any  more,  or  were  you  only  to  look  at 

certain  scenes'? 

A.    I  frankly  don't  remember  that. 

Q.     Was  Mr.  Hickox  present  on  this  occasion  f 

A.     Yes. 

Q.  I  think  you  said  he  was  present  on  all  these 
occasions'?  A.     Yes,  sir,  he  was. 

Q.  When  was  the  next  occasion  when  you  saw 
any  film  at  the  studio'? 

A.  I  don't  remember  exactly  whether  there  was 
another  occasion  between  that  occasion  and  August 
16th  or  not.  I  have  the  impression  that  we  did 
see  some  more  him,  but  I  [254]  coulcbi't  swear  to 
that. 

Q.  Do  you  recall  that  on  one  occasion  after  you 
saw  some  film  at  the  studio  Miss  Sheridan  and  Mr. 
Hickox  went  to  the  office  of  Mr.  Rogell? 

A.     Yes,  I  do,  sir. 

Q.  Do  you  remember  what  film  it  was  that  you 
saw  on  that  occasion? 

A.  I  think  one  was  with  Robert  Ryan,  and 
I  don't  remember  what  it  was  but  I  remember 
Robert  Ryan  was  in  it,  and  one  was  Bob  Preston, 
I  think,  in  a  western,  part  of  a  western.  We  just 
saw  some  short  footage  of  both. 

Q.  Have  you  ever  seen  the  "Macomber  Affair," 
I  mean  the  picture  entitled  "Macomber  Affair" 
with  Robert  Preston? 

A.     Not  the  whole  picture. 

Q.  Did  you  see  any  part  of  the  ^'Macomber 
Affair"  on  that  date? 
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A.  Now  that  you  remind  me  by  the  title,  I  think 
we  did  see  the  "Macomber  Affair." 

The  Court:  How  much  longer  will  you  be,  Mr. 
Knupp  ? 

Mr.  Knupp:  Fifteen  or  twenty  minutes,  if  the 
court  please. 

The  Court:  We  will  take  a  recess.  Mr.  Banks, 
have  you  ever  been  a  witness  before  in  court? 

The  Witness:     No,  sir. 

The  Court:  Well,  I  don't  think  I  have  ever 
seen  a  court  [255]  room  scene  that  was  realistic, 
so  I  will  look  with  interest  to  your  next  book,  and 
possibly  one  of  these  days  we  will  find  a  writer  who 
will  draw  court  rooms  as  they  actually  exist  in 
this  country. 

Ladies  and  gentlemen  of  the  jury,  the  court  ad- 
monishes you  of  your  duty  not  to  converse  or  other- 
wise communicate  among  yourselves  or  with  any- 
one else  upon  any  subject  touching  the  merits  of 
this  cause,  and  you  are  not  to  form  or  express  any 
opinion  on  the  case  until  it  is  finally  submitted  to 
you  for  your  verdict.  We  will  take  a  short  recess. 
(A  recess  was  taken.) 

The  Court:  Stipulated  that  the  jurors  are  pres- 
ent and  in  their  proper  places? 

Mr.  Gang:     Yes,  sir. 

Mr.  Knupp:     So  stipulated,  if  the  court  please. 

Q.  (By  Mr.  Knupp)  :  Mr.  Banks,  when  you 
concluded  these  efforts  to  secure  a  leading  man  for 
the  picture  "Carriage  Entrance,"  and  immediately 
preceding   the   time   that   the   contract    with   Miss 
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Sheridan  was  terminated,  did  you  feel  that  you  had 
pretty  thoroughly  canvassed  the  field  of  available 
leading  men  for  the  part? 

Mr.  Gang:  I  regret  to  object,  as  calling  for  the 
witness'  feelings.  They  are  subjective  and  I  don't 
think  they  are  material.  I  have  no  objection  to  his 
answering  what  they  had  done,  but  his  feelings  in 
the  matter  I  don't  think  [256]  are  material. 

Mr.  Knupp:  I  don't  think  it  is  subjective  at  all. 
I  am  asking  the  question  based  upon  what  he  knew 
of  those  available  and  what  they  had  done  about 
securing  one  who  was  available. 

The  Court :     Read  the  question,  please. 

(The  question  was  read  by  the  reporter.) 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Knupp) :  I  mean  based  upon  what 
you  had  determined  with  respect  to  the  available 
leading  men  and  the  efforts  that  had  been  made  to 
secure  one  of  such  men. 

A.  I  think,  yes,  sir,  that  we  did  about  cover  the 
field  pretty  thoroughly. 

Q.  And  of  those  that  might  be  available  whom 
did  you  consider  to  be  the  most  capable  for  this 
role"?  A.     Robert  Ryan. 

The  Court :  Now,  just  a  minute.  When  you  say 
''those  available,"  who  do  you  consider  as  being 
available  when  you  say  Ryan  was  the  most  eligible 
one'? 

The  Witness:  I  mean,  your  Honor,  that  among 
— I  believe  it  was  five,  five  people  that  we  under- 
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stood  were  available  and  were  offered  to  Miss  Sheri- 
dan. 

The  Court:  Which  ones  were  the  five  that  were 
available  when  you  said  Ryan  was  the  best  choice"? 

The  Witness:  As  I  remember,  Ryan,  Mel  Fer- 
rer, Robert  [257]  Preston,  John  Lund,  I  think  it 
was,  Richard  Basehart,  and  Wendell  Corey. 

Q.  (By  Mr.  Knupp)  :  May  I  suggest  the  name 
of  Robert  Preston?  A.     I  mentioned  that. 

The  Court:  You  exclude  Tone,  Mitchum,  Boyer 
and  Conte  as  being  available  ? 

The  Witness:  Yes,  sir.  Tone  wasn't  available 
because  we  were  informed  almost  immediately  by 
the  New  York  office  that  they  didn't  want  him. 
Mitchum  I  knew  wasn't  available  because  Mr. 
Rogell  said  he  was  tied  up  with  two  other  commit- 
ments. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Knupp)  :  When  you  saw  these  pic- 
tures at  the  studio  on  August  16th,  Mr.  Banks,  did 
you  have  some  conversation  with  Mr.  Hickox? 

A.     Yes,  I  did,  sir. 

Mr.  Gang:  May  I  ask  the  court  to  find  out  if 
this  was  in  the  hearing  of  Miss  Sheridan,  and  if  not 
I  shall  ask  that  the  question  not  be  answered  be- 
fore I  have  an  opportunity  of  objecting  on  the 
ground  that  it  was  outside  the  hearing  of  Miss 
Sheridan,  as  previously  testified  to  on  cross-exam- 
ination by  Miss  Sheridan. 

Mr.  Knupp:  I  don't  think  the  question  whether 
Miss  Sheridan  was  present  is  material  at  all,  if  the 
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court  please.  [258]  The  gentleman  to  whom  Mr. 
Banks  was  talking  was  her  business  manager  and 
accompanied  her  on  all  these  occasions,  all  these 
conferences.  I  think  the  relationship  is  such  that 
we  are  entitled  to  have  anything  admitted  that  was 
done  with  her  business  manager. 

Mr.  Gang :  Does  the  court  wish  it  argued  in  the 
presence  of  the  jury? 

The  Court:  This  is  a  legal  argument  and  I  am 
sure  it  will  not  affect  the  jury.  Proceed. 

Mr.  Gang:  At  this  time  I  ask  if  I  might  take 
over  the  witness  on  this  point  on  voir  dire. 

The  Court:  Let's  assume  that  it  appears  that 
Miss  Sheridan  was  not  present,  isn't  Mr.  Knupp's 
argmnent  good,  isn't  the  situation  similar  to  conver- 
sation with  agents  of  the  defendant  *? 

Mr.  Gang:  There  is  a  big  difference  between  an 
agent  and  lawyer  and  a  business  manager.  That  is 
just  the  reason  that  I  insisted  on  that  distinction 
being  observed.  The  witness  himself  has  testified  on 
cross-examination  that  his  business  dealings  and  the 
decision  there — that  his  dealings  were  made  with 
Miss  Sheridan,  not  VTith  Mr.  Hickox;  that  all  the 
arrangements  were  made  with  the  lawyers  for  Miss 
Sheridan  at  Loyd  Wright's  office,  and  not  Mr. 
Hickox.  He  was  just  present.  He  also  testified  that 
he  employed  Mr.  Hickox  to  work  for  him  and  paid 
him  $5,000.  So  it  seems  to  me  no  [259]  foundation 
has  been  laid  on  any  theory  by  which  anything  that 
Mr.  Banks  and  Mr.  Hickox  talked  about  outside 
the  presence  of  Miss  Slieridan  can  be  said  to  he 
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binding  upon  her,  and  I  object  to  any  questions  or 

conversations  on  that  ground,  your  Honor. 

The  Court:  Well,  you  haven't  mentioned  it,  but 
isn't  it  outside  the  scope  of  your  direct  examina- 
tion? You  never  inquired  about  this  particular 
conversation. 

Mr.  Gang:  That  is  correct.  And  thanks  to  your 
Honor  for  reminding  me,  I  renew  my  objection  and 
include  that  ground  as  well. 

Mr.  Knupp:  If  the  court  please,  so  far  as  rela- 
tionship between  Miss  Sheridan  and  Mr.  Banks  is 
concerned,  I  think  it  appears  that  Mr.  Hickox  ac- 
companied Miss  Sheridan  and  negotiated  in  her  be- 
half on  all  of  these  occasions  commencing  in  July 
with  the  first  visit  that  they  made  until  this  time.  I 
think  it  is  also  clear  that  he  was  her  business  man- 
ager and 

The  Court:  But  doesn't  it  also  appear  that  he 
was  acting  for  Mr.  Banks  also  ? 

Mr.  Eaiupp :  No,  it  does  not,  if  the  court  please. 
Mr.  Banks  said  that  when  he  made  this  deal  with 
Mr.  Hickox  he  paid  him  $5,000.  It  doesn't  appear 
that  he  was  acting  for  Mr.  Banks;  it  appears  he 
was  acting  in  behalf  of  Miss  Sheridan.  [260] 

The  Court:  What  do  you  say  as  to  this  matter 
of  the  scope  of  your  cross-examination  ? 

Mr.  Knupp:  If  the  court  please,  counsel  has 
gone  into  these  visits.  If  he  assumes  to  omit  one 
visit  that  he  wants  to  omit,  I  think  the  scope  of  the 
examination  is  certainly  not  limited.  He  himself 
has  gone  into  the  question  of  Miss  Sheridan  having 
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seen  those  pictures.  I  think  we  are  entitled  to  bring 

out  everything  that  went  on  at  that  time.  We  can't 

be  limited  simply  because  he  didn't  go  into  these 

matters. 

The  Court:  Well,  I  don't  think  that  is  the  rule. 
I  think  that  the  rule  on  the  scope  of  cross-examina- 
tion is  such  that  a  man  may  not  open  up  certain 
subjects  by  direct  examination  and  rely  upon  a  rul- 
ing of  the  court  that  other  counsel  may  not  go  into 
it  in  cross. 

I  am  not  so  sure  that  the  record  shows  this.  Even 
if  the  record  showed  a  visit  or  something  that  was 
done,  but  nothing  said,  and  no  questions  were  asked 
about  what  was  said,  I  would  question  your  right  to 
cross-examine  on  the  conversation. 

I  will  sustain  the  objection  on  the  ground  that  it 
is  not  proper  cross-examination. 

Mr.  Knupp:  That  is  subject  to  our  right  to  re- 
call Mr.  Banks,  then,  if  the  court  please.  That  con- 
cludes our  cross-examination. 

The  Court:  Do  you  want  Mr.  Banks  to  remain 
in  attendance  [261]  or  merely  be  on  call  ? 

Mr.  Knupp:  I  want  him  to  remain  in  attend- 
aance,  if  the  court  please. 

The  Coui*t:  You  may  step  dow^n.  Do  you  have 
any  questions? 

Mr.  Gang :     I  have  a  few  questions,  Mr.  Banks. 

Redirect  Examination 
By  Mr.  Gang: 

Q.     You  stated  on  cross-examination,  Mr.  Banks, 
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that  when  you  talked  to  Mr.  Eogell  about  Robert 
Mitchum  he  said  that  he  was  then  engaged  in  a  pic- 
ture, "Christmas  Holiday"?  A.     Yes,  sir. 

Q.     Did  he  tell  you  when  that  would  finish  ? 

A.  I  don't  remember  the  dates  that  were  specifi- 
cally mentioned,  but  he  did  mention,  if  I  remember 
correctly,  that  "Jet  Pilot"  was  due  to  start,  and  he 
mentioned  a  date  and  I  forgot  the  date  of  that,  too, 
but  it  was  very  shortly  thereafter. 

Q.  To  your  knowledge  has  "Jet  Pilot"  ever  been 
made  by  RKO  to  this  day  % 

A.  I  know  they  started  production  on  it  when  I 
left  California  last  year. 

Q.     When? 

A.  I  left  here  last  February,  and  it  was  in  pro- 
duction then.  [262] 

Q.     In  1950?  A.    Yes. 

Q.  And  it  is  a  fact  that  Mr.  Mitchum  after  fin- 
ishing "Christmas  Holiday"  did  not  go  directly  into 
"Jet  Pilot"? 

A.  No,  because  by  that  time  he  was  in  "Carriage 
Entrance"  and  John  Wayne  was  put  in  "Jet  Pilot" 
in  his  place. 

Q.     So  he  never  did  appear  in  "  Jet  Pilot"? 

A.     No. 

The  Court:  Were  both  pictures  made  by  the 
same  studio  ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Gang)  :  Can  you  tell  us  what  the 
characteristics  of  the  Dr.  Quentin  part  were  so  as 
to  guide  you  in  looking  for  suitable  leading  men? 
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A.  First  of  all,  he  was  the  hero,  which  would 
mean  that  he  would  have  to  be  physically  attractive 
both  to  the  leading  woman,  presumably,  and  to  the 
audience.  He  would  have  to  be  a  handsome  man. 
In  connection  with  this  particular  story  he  was  a 
scientist,  a  doctor,  so  he  had  to  have  some  bearing, 
some  personality.  I  think  at  the  moment  that  is 
about  all  I  could  answer  to  that  question. 

Q.  Was  the  character  one  that  required  some 
sensitivity  in  physical  appearance,  as  well  as  emo- 
tion? 

A.  Not  necessarily.  I  have  known  doctors  and 
scientists  who  look  like  football  players  sometimes. 

Q.  I  am  talking  about  this  particular  character, 
Dr.  [263]  Quentin.  A.     Not  particularly. 

The  Court:  Somewhere  in  the  evidence  there 
was  some  talk  that  there  was  supposed  to  be  some 
characteristic  of  weakness. 

The  Witness :  We  said,  your  Honor,  in  regard  to 
that,  not  in  his  character  so  much  as  the  character 
is  drawn ;  he  wasn  't  as  strong  in  ratio  to  the  heroine 
as  he  should  have  been,  the  part  was  a  little  smaller 
than  it  should  have  been. 

The  Court :  I  misunderstood.  In  other  words,  in 
comparison  with  the  leading  lady's  part  it  was  a 
weaker  part,  but  there  was  to  be  no  characteristic  of 
weakness  in  his  character  ? 

The  Witness:  No  characteristic  of  weakness  in 
his  character,  no. 

Q.  (By  Mr.  Gang)  :  Was  there  some  necessity 
for  a  relationship  between  the  two  men,  the  part 
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played   by  Melvyn  Douglas   and  the  part   of  Dr. 

Quentin,  which  required  consideration? 

A.  Yes,  there  had  to  be  some  contrast  as  in  all 
pictures. 

Q.  You  say  the  man  should  have  been  physically 
handsome?  A.     Preferably,  yes. 

Q.  Do  you  remember  the  "Macomber  Affair  *' 
when  you  looked  at  it  ?  [264] 

A.     Frankly,  I  don't. 

Q.  Did  Mr.  Preston  have  four  days  of  whiskers 
on  him? 

A.     I  think  I  saw  Mr.  Preston  in  a  Western. 

Q.     Do  you  remember  what  he  looked  like? 

A.     I  remember  what  he  looked  like,  yes. 

Q.  Did  he  have  four  days  of  whiskers,  if  you 
remember,  on  that  occasion? 

A.    He  was  whiskered,  yes. 

Q.  You  said  you  agreed  with  Miss  Sheridan  in 
her  opinion  as  to  the  suitability  of  Mel  Ferrer,  or 
unsuitability,  rather?  A.     Yes. 

Q.     Did  you  talk  to  Mr.  Sparks  about  that? 

A.  Yes,  I  believe  I  said  so  in  Mr.  Sparks'  pres- 
ence. 

Q.    What  did  he  say? 

A.  Mr.  Sparks — let  me  think  now.  As  to  the  un- 
suitability, you  say  ? 

Q.    Yes.  A.     I  don't  remember,  frankly. 

Q.  You  don't  remember  whether  he  disagreed 
with  you  or  Miss  Sheridan? 

A.     I  don't  remember  exactly  what  he  said. 

Q.     You  also  testified  on  cross-examination  that 
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you  agreed  with  Miss  Sheridan  that  Mr.  Preston 

was  not  suited  for  this  particular  part?  [265] 

A.     Yes. 

Q.     You  discussed  that  with  Mr.  Sparks? 

A.    Yes,  I  think  I  did. 

Q.  And  can  you  remember  whether  he  agreed  or 
disagreed  ? 

A.  I  believe  if  my  memory  serves  me  correctly, 
I  believe  Mr.  Sparks  agreed  with  me. 

Q.  Would  the  same  thing  be  true  about  Wendell 
Corey? 

A.  That  I  don't  specifically  remember  Mr. 
Sparks'  reaction  to. 

Q.  WTiat  do  you  remember  was  Mr.  Sparks' 
reaction  when  you  said  you  agreed  with  Miss 
Sheridan  about  Richard  Basehart? 

A.  I  don't  believe  Mr,  Sparks  was  there  at  the 
time  that  conversation  took  place. 

Q.  Did  you  discuss  it  with  him  at  any  other 
time?  A.     Not  that  I  remember. 

Q.  I  think  you  answered  the  judge  when  he 
asked  you  if  you  thought  Mr.  Mitchum  was  suitable 
for  the  part,  you  said  yes. 

A.     Yes,  I  think  he  was. 

Q.  Do  you  think  he  was  more  suitable  than  Mr. 
Ryan  ? 

A.  After  having  seen  him  in  the  picture,  I  think 
yes,  that  he  was  more  suitable. 

Q.  You  stated  in  response  to  a  question  that  the 
search  for  leading  men  was   concluded.    Did   vou 
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mean  by  that  that  you  [266]  stopped  looking  for 

leading  men  at  any  time,  Mr.  Banks? 

A.  No,  we  were  continually,  Mr.  Sparks  and  I, 
delving  or — I  can't  think  of  the  right  verb  at  the 
moment,  but  trying  to  search  our  minds,  trying  to 
think  of  a  leading  man  that  might  possibly  be 
available  for  the  role. 

Q.  On  that  particular  point,  after  you  discussed 
with  Mr.  Sparks  the  news  that  you  had  read  in  the 
paper  on  Friday,  August  19th,  did  you  discuss  with 
Mr.  Sparks  any  further  search  for  a  leading  man 
for  the  picture? 

A.  No,  because  as  far  as  we  knew,  as  I  remember 
it,  that  date  we  didn't  know  what  was  going  to 
happen  to  the  picture. 

Q.  You  kept  on  with  your  work,  as  you  said  on 
direct,  you  kept  on  working  on  the  story? 

A.  After  a  few  days  had  passed,  I  don't  remem- 
ber exactly  what  the  conversations  were,  but  my 
general  memory,  understanding  of  what  hajDpened 
was  that  Mr.  Sparks  suggested  that  we  continue 
working  on  the  script  until  something  happened, 
until  we  heard  from  above.  At  that  time  nobody 
knew  what  was  going  to  happen. 

Q.  Your  best  recollection  now  is  how  long  after 
August  19th  were  you  informed  that  Mr.  Mitchum 
and  Miss  Gardner  would  appear? 

A.  Roughly,  if  I  remember  rightly,  I  think 
around  the  1st  of  September.  [267] 

Q,  In  other  words,  around  10  days  afterwards, 
is  that  right? 
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A.  No,  I  am  wrong.  I  think  it  must  have  been 
about  two  weeks  afterwards,  because  I  know  I  went 
through  a  period  of  being  rather  worried  whether 
we  would  get  anybody. 

Q.  You  testified  on  cross-examination  that  your 
original  dealings  with  reference  to  Miss  Sheridan 
in  "Carriage  Entrance"  were  directly  with  her*? 

A.     Yes,  they  were. 

Q.  Was  Mr.  Hickox  present  when  you  talked  to 
Miss  Sheridan? 

A.     When  the  original  deal  was  made? 

Q.     Yes.  A.     No. 

Q.  You  made  that  original  deal  directly  with 
her! 

A.  I  made  the  original  deal  directly  with  Miss 
Sheridan  at  her  home  in  the  valley. 

Q.  It  was  with  reference  to  playing  in  "Carriage 
Entrance'"?  A.     Yes. 

Q.  And  it  concerned  the  amount  of  money  she 
would  get?  A.     Yes. 

Q.  And  the  percentage  of  the  profits  she  would 
get,  is  that  right? 

A.  Yes,  I  think  we  talked  about  that.  I  am  not 
sure  [268]  whether  we  went  that  much  into  detail. 

Q.  Did  she  then  tell  you  to  take  the  matter  up 
with  her  lawyers?  A.     Yes,  Loyd  Wright. 

Q.     Did  she  say  who  her  lawyers  were? 

A.    Yes,  Loyd  Wright. 

Q.  Did  you  subsequently  take  the  matter  up  with 
Loyd  Wright? 
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A.  Yes,  that  is  when  I  met  Mr.  Hickox  for  the 
first  time  in  Mr.  Loyd  Wright's  office. 

Q.  In  negotiations  with  reference  to  the  contract 
the  matters  were  taken  up  by  you  or  your  attorneys 
with  Mr.  Loyd  Wright's  office? 

A.     More  or  less. 

Q.    When  you  say  that,  what  do  you  mean? 

A.  By  that  I  mean  when  any  question  came  up 
about  the  contract  itself  my  attorneys  handled  it, 
they  were  in  touch  themselves  with  Loyd  Wright's 
office. 

Q.  On  matters  of  script  and  story,  would  you 
take  it  up  yourself? 

A.  I  took  it  up  with  Miss  Sheridan  directly 
imtil  she  went  abroad. 

Q.  And  arrangements  with  Miss  Sheridan  were 
made  either  with  Miss  Sheridan  or  her  attorneys? 

A.  Either  directly  with  Miss  Sheridan,  or  after 
she  [269]  went  abroad,  at  her  direction,  with  Mr. 
Hickox. 

Q.     With  whom?  A.     With  myself. 

Q.     With  reference  to  what? 

A.  Miss  Sheridan  went  abroad  to  make  a  picture 
for  Twentieth-Century  Fox,  "I  Was  a  Male  War 
Bride,"  and  that  changed  our  plans  production- 
wise,  and  at  the  time  I  remember  we  discussed  the 
matter  of  dates,  as  to  approval  she  had  as  to  script, 
certain  date  approvals,  and  I  asked  her  how  I  would 
get  the  decisions  in  time,  and  she  said  she  would 
be  in  contact,  that  her  business  manager  was  in 
constant  contact  with  her,  and  she  would  send  all 
news  to  him  through  her  cables  to  him. 
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Q.     He  was  her  liaison  between  you  and  her? 

A.    Yes. 

Q.  After  the  contract  of  April  29,  1949,  was 
signed,  your  dealings  were  with  Miss  Sheridan? 

A.  When  she  was  in  tow^n  I  had  discussions  with 
her,  but  most  of  the  telephone  calls  were  made  by 
Mr.  Hickox  for  her. 

Q.  You  would  call  him  to  get  in  touch  with  her, 
is  that  right?  A.     Yes. 

Q.  Any  decisions  that  were  made  in  your  dis- 
cussions were  made  by  Miss  Sheridan,  is  that  right? 

A.  As  I  understand  it,  all  major  decisions  were 
always  [270]  made  by  Miss  Sheridan. 

Q.  She  never  told  you  that  Mr.  Hickox  could 
make  any  decisions  for  her? 

A.     Not  that  I  remember,  no. 

Mr.  Gang:     That  is  all. 

Mr.  Knupp:     Just  a  moment. 

Recross-Examination 
By  Mr.  Knupp: 

Q.  Mr.  Banks,  you  said  you  met  Mr.  Hickox  at 
Mr.  Loyd  Wright's  office.  In  what  connection  did 
you  first  meet  him? 

A.  When  I  went  to  Loyd  Wright's  office  to  dis- 
cuss the  first  option  agreement  I  was  to  get  on  Miss 
Sheridan's  services. 

Q.     And  for  what  purpose  was  Mr.  Hickox  there  ? 

A.  To  inform,  I  imagine,  the  Loyd  Wright  office 
as  to  what  ternis  Miss  Sheridan  w^anted. 

Q.  He  was  there  as  Miss  Sheridan's  represent- 
ative, was  he  not?  A.     Yes. 
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Mr.  Gang:  Just  a  minute.  I  object  to  that  as 
calling  for  a  conclusion  of  the  witness  as  to  what 
he  was  there  as. 

Q.  (By  Mr.  Knupp) :  Did  he  tell  you  what  he 
was  there  for? 

The  Court:  Objection  sustained  to  the  other 
question. 

Q.  (By  Mr.  Knupp)  :  Did  he  tell  you  what  he 
was  there  [271]  for? 

A.  No,  sir.  All  I  knew  was  that  he  was  rei)re- 
senting  Miss  Sheridan. 

Mr.  Gang:     I  ask  that  be  stricken. 

Mr.  Knupp:  I  think,  if  the  court  please,  if  he 
was  there  pretending  to  be  a  representative  of  Miss 
Sheridan's  this  witness  could  certainly  testify  to 
that.  He  was  there  for  some  purpose.  This  witness 
ought  to  know  what  he  did  or  what  he  represented 
as  to  why  he  was  there. 

The  Court :  We  would  have  to  have  what  he  said 
and  did. 

Q.  (By  Mr.  Knupp) :  What  did  Mr.  Hickox  do 
during  those  negotiations  in  Mr.  Wright's  office? 

A.  That  was  the  time  that  Miss  Sheridan  was 
leaving  unexpectedly  for  Europe,  and  she  had  ap- 
parently told  him  her  wishes  as  to  minor  details 
in  the  contract. 

Q.  You  say  she  had  told  him  her  wishes;  how 
do  you  know  she  had  told  him  her  wishes? 

A.     He  informed  us  of  that  in  the  office. 

Q.     And   did  he   suggest   during   that   interview 
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various  terms  should  he  incorporated  in  the  con- 
tract? 

A.  Yes,  he  made  various  suggestions  and  objec- 
tions. 

Q.  After  April  29th,  did  you  have  any  commu- 
nications with  Mr.  Hickox  in  connection  with  this 
matter  ? 

A.     Do  you  mean  after  we  were  in  the  studio? 

Q.     Yes,  after  the  coiltract  had  been  made.  [272] 

A.  Yes,  I  had  a  number  of  conversations  with 
Mr.  Hickox. 

Q.  What  matters  did  you  discuss  with  Mr. 
Hickox  ? 

A.  The}^  were  all  minor  things  as  to  when  Miss 
Sheridan  was  coming  on  the  lot,  when  the  picture 
would  start,  discussions  as  to  the  leading  man,  vari- 
ous small  matters. 

Q.  At  all  times  when  Miss  Sheridan  came  on 
the  lot  was  it  pursuant  to  some  arrangement  that 
had  been  made  with  Mr.  Hickox?  A.     Yes. 

Q.  Mr.  Hickox  was  always  present  at  those  dis- 
cussions? A.     Yes,  he  was. 

Q.  Did  he  express  any  opinion  as  to  the  avail- 
ability or  the  capabilities  of  any  of  these  actors  who 
were  suggested? 

A.     Yes,  he  did  at  various  times. 

Q.  Did  he  offer  any  advice  to  Miss  Sheridan  in 
your  presence  with  respect  to  what  he  thought  of 
these  different  actors  who  w^re  oft'ered  for  the  role  ? 

A.  Yes,  I  believe  he  did  a  couple  of  times  just 
in  general  conversations. 
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Q.  As  a  matter  of  fact,  Mr.  Hickox  always  ex- 
pressed himself  to  Miss  Sheridan  as  to  what  he 
thought  about  these  different  people,  didn't  he"? 

A.    Yes,  he  always  spoke  freely.  [273] 

Mr.  Knupp:  I  think  that  is  all,  if  the  court 
please. 

The  Court:  Now,  you  may  step  down,  but  re- 
main in  attendance  pursuant  to  Mr.  Knupp 's  re- 
quest. 

Mr.  Gang-.  If  it  please  the  court,  the  plaintiff 
rests. 

Mr.  Knupp:  I  understand  there  is  one  other 
matter. 

Mr.  Gang:  Yes.  I  did  want  to  mention  it.  The 
resting  is  subject  to  Mr.  Knupp 's  phone  call. 

Mr.  Knupp:  Before  the  plaintiff  rests,  I  would 
like  to,  if  I  might,  recall  Miss  Sheridan  for  just 
two  or  three  questions. 

Mr.  Gang:     I  have  no  objection. 

The  Court:  Miss  Sheridan,  will  you  return  to 
the  witness  stand? 

ANN  SHERIDAN 

called  as  a  witness  in  her  own  behalf,  having  been 
previously  sworn,  was  examined  and  testified  further 
as  follows: 

Further  Cross-Examination 
By  Mr.  Knupp : 

Q.     Miss  Sheridan,  you  know  Andrew  Hickox? 
A.     Yes,  sir. 
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Q.     How  long  liave  you  known  him? 

A.     About  14  years. 

Q.  Has  he  represented  you  in  any  capacity  dur- 
ing that  period  of  time  ?  [274] 

A.     Not  represented  me,  no. 

Q.     Has  he  been  employed  by  you? 

A.     Employed  by  me,  yes. 

Q.     In  what  capacity  has  he  been  employed? 

A.  To  make  out  my  checks,  to  handle  my  insur- 
ance, things  like  that. 

Q.  He  was  employed  as  your  business  manager, 
wasn't  he? 

A.  Yes,  if  that  is  what  the  term  means,  business 
manager. 

Q.  In  connection  with  these  appointments  that 
you  made  at  RKO  when  you  were  seeking  to  arrive 
at  a  conclusion  as  to  a  leading  man,  who  made  those 
appointments  for  you,  generally  speaking? 

A.  Sometimes  Mr.  Hickox,  sometimes  I  did.  If 
they  (wouldn't  get  in  touch  wdth  me  they  called  him. 

Q.  And  was  Mr.  Hickox  present  with  you  on  all 
occasions  when  you  went  to  the  studio? 

A.     Yes,  sir. 

Q.  Did  you  confer  with  him  with  respect  to  the 
suitability  of  these  men  w^ho  were  proposed  for  the 
leading  role? 

A.     If  you  mean  was  he  in  the  conversations,  yes. 

Q.  And  did  he  express  his  opinion  as  to  the  suit- 
ability of  these  men?  A.     Yes. 

Q.  Mr.  Hickox  was  paid,  I  assume,  a  regular 
monthly  [275]  salary  for  the  services  that  he  ren- 
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dered  to  you?  A.     That's  right- 

Mr.  Knupp:     I  think  that  is  all. 

Mr.  Gang:     No  questions. 

The  Court:  You  got  off  easy,  Miss  Sheridan. 
That  is  all;  step  down. 

Do  you  want  to  take  another  15  minutes  of  testi- 
mony, or  how  long  is  the  defendant's  case  going  to 
take? 

Mr.  Knupp:  Well,  I  imagine  it  will  take  a  cou- 
ple of  days,  if  the  court  please.  I  think  this  other 
matter  really  involves  the  question  whether  Mr. 
Gang  has  completed  his  case  or  not,  does  it  not? 

Mr.  Gang:  I  have  completed  it  subject  to  your 
phone  call. 

Mr.  Knupp:  I  mean  the  question  of  whether 
there  may  be  an  additional  witness  has  to  be  deter- 
mined, the  one  you  want  to  call. 

The  Court:     Couldn't  he  be  called  out  of  order? 

Mr.  Gang :  If  he  is  available  it  may  ])e  taken  out 
of  order. 

The  Court :  Have  you  stipulated  he  may  be  taken 
out  of  order  if  he  arrived? 

Mr.  Knupp:  It  is  perfectly  all  right  with  me,  if 
the  court  please,  if  that  arrangement  is  satisfactory 
with  Mr.  Gang.  [276] 

Mr.  Gang.     It  certainly  is. 

The  Court:  Well,  then,  I  think  that  is  the  sen- 
sible way  to  handle  that.   So  plaintiff  rests? 

Mr.  Gang:    Yes.  [277] 
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Thursday,  February  1,  1951—9 :30  A.M. 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury:) 

The  Court:     Call  the  case. 

The  Clerk :  No.  10585-C,  Ann  Sheridan  v.  RKO 
Radio  Pictures,  for  further  hearing  on  motion. 

The  Court:  The  record  will  show  that  this  is  out 
of  the  presence  of  the  jury. 

Mr.  Rudin :  Your  Honor,  I  prepared  an  affidavit 
for  the  Chief  Deputy  United  States  Marshal.  I  just 
went  up  to  see  him,  he  read  the  affidavit  and  said 
the  affidavit  was  correct,  but  he  didn't  feel  that  he 
should  appear  at  a  proceeding  and  file  an  affidavit 
unless  the  court  directed  him  to  do  so. 

He  said  if  the  court  would  call  up  there  he  would 
be  glad  to  come  down  Avith  Deputy  Baugher,  who 
was  one  of  the  deputies  that  tried  to  serve  Mr. 
Hughes.  I  talked  to  him  last  night  and  talked  to 
him  this  morning.  That  was  just  the  position  he 
took.  He  said  he  was  an  officer  of  the  court  and 
didn't  see  that  he  could  file  an  affidavit  imless  the 
court  said  it  was  all  right  for  him  to  do  so. 

Mr.  Knupp:  From  my  standpoint,  if  the  court 
please,  the  facts  set  forth  in  these  affidavits  are 
entirely  immaterial.  I  think  before  the  court  enters 
into  any  consideration  of  the  question  of  whether 
or  not  he  is  going  to  instruct  [285]  the  deputy  to 
appear,  we  should  endeavor  to  determine  what  the 
effects  of  the  affidavits  would  be  in  the  court's 
judgment. 

The  Court:     All  right.    We  will  follow  that  pro- 
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cedure  and  determine  whether  it  becomes  necessary 
later  to  get  the  marshal  down  here,  and  either  have 
him  come  down  here  and  have  him  testify  to  the 
matters  or  have  him  sign  an  affidavit. 

Mr.  Knupp:     That  is  my  position. 

Mr.  Rudin :  He  took  the  position  that  the  return 
on  the  sul^poena  was  sufficient,  and  Mr.  Henry  has 
gone  for  that  subpoena,  which  was  filed. 

The  Court :  What  did  you  ascertain,  Mr.  Knupp, 
as  to  the  whereabouts  of  Mr.  Hughes'? 

Mr.  Knupp:  I  know  Mr.  Hughes  has  been  in 
Los  Angeles,  but  because  of  his  various  engage- 
ments I  can't  say  to  the  court  that  I  know  where 
Mr.  Hughes  is  at  this  time.  I  can  tell  the  court 
that  I  spent  a  great  deal  of  time  last  night  in  an 
endeavor  to  arrange  for  the  attendance  of  Mr. 
Hughes  here,  and  that  I  will  not  know  until  late 
this  afternoon  AA^hether  those  efforts  are  going  to 
be  successful.  If  it  is  possible  for  me  to  do  any- 
thing Avithin  m}^  poAver  to  produce  Mr.  Hughes  here, 
he  Avill  be  here  the  first  thing  tomorroAv  morning. 
I  haA^e  done  eA'erj'thing  I  can  in  tliat  respect,  if  the 
court  please. 

I  have  some  very  definite  ideas,  if  the  court  [286] 
please,  with  respect  to  this  entire  matter,  hoAVCAxr, 
that  I  AA^ould  like  to  express  to  the  court. 

The  Court:  Have  you  anything  else  to  present, 
Mr.  Rudin,  ])efore  Ave  hear  from  Mr.  Knupp? 

Mr.  Rudin:  Your  Honor,  I  think,  has  gone  to 
the  crux  of  the  matter  in  his  coimnent  yesterday, 
AA'hen  he  pointed  out  that  the  rules  Avere  quite  broad 
as  to  the  rights  under  Rule  37(a),  I  believe  it  Avas, 
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concerning  the  failiir(?  of  a  i)ei'Son  to  ai)i)ear  tor 
his  deposition,  even  if  that  person  was  a  non- 
resident of  the  jurisdiction. 

I  found  about  four  decisions  on  that  particular 
phase  of  the  problem.  The  Ninth  Circuit  case  I 
cited  to  your  Honor,  there  is  a  Second  Circuit  case, 
and  two  decisions  in  1  Fed.  Rules  Decis.  I  also  would 
like  to  call  your  Honor's  attention  to  the  decision 
of  the  Second  Circuit  in  Arnstein  v.  Porter,  154 
Fed.  2d  464. 

The  Court:     What  does  it  hold? 

Mr.  Rudin:  That  case  holds  that  although  a 
deposition  of  an  adverse  party  has  been  taken,  the 
other  party  still  has  the  right  to  call  him  as  a  wit- 
ness, and  points  out  that  is  a  very  important  right. 

The  Court:     Call  him  by  a  subpoena,  I  suppose. 

Mr.  Rudin:  The  case  doesn't  discuss  it  to  that 
full  extent.  It  just  points  out  how  important  it  is 
to  give  the  pai*ty  an  opportunity  to  cross-examine. 
That  is  the  only  [287]  reason. 

The  Court:  I  don't  think  that  adds  much  to  it. 
We  all  know  that  that  is  true. 

Mr.  Rudin:  Other  than  that,  I  only  say  that 
besides  the  Mammoth  Oil  case  by  the  Supreme 
Court,  there  are  about  seven  or  eight  CCA.  opin- 
ions and  some  District  Court  opinions  as  to  the  rule 
of  law  that  a  person's  failure  to  appear  as  a  witness 
raises  a  presumption  that  his  testimony  would  be 
unfavorable,  that  it  is  a  rule  of  law.  Other  than 
that  I  am  unable  to  find  any  authority  directly 
authorizing  the  court  to  order  a  party  to  appear 
in  court,  except  that  it  might  In-  inferred  froi^.i  tlie 
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court's  general  power  as  your  Honor  commented 
yesterday. 

The  Court:     Mr.  Knupp. 

Mr.  Knupp :  I  think  it  is  very  clear,  if  the  court 
please,  that  these  rules  of  Civil  Procedure  which 
govern  proceedings  in  this  court  were  designed  to 
make  it  possible  for  the  adverse  party  to  secure  any 
information  that  he  might  desire  that  was  in  the 
possession  of  one  party.  The  rules  provide,  as  the 
court  is  aware,  first,  for  deposition,  next  for  the 
serving  of  written  interrogatories,  requests  for  ad- 
missions as  to  certain  facts,  and  are  generally  de- 
signed so  that  it  is  completely  possil^le  for  one 
party  to  secure  any  information  that  is  in  the  pos- 
session of  the  adverse  party.  In  order  that  a  party 
may  have  that  right  and  that  it  may  become  [288] 
fully  effective,  these  rules  have  provided  some  very 
severe  penalties.  I  suppose  in  the  councils  of  the 
United  Nations,  they  would  be  referred  to  as  sanc- 
tions. I  refer  to  them  simply  as  penalties  for  fail- 
ure to  comply  with  any  provision  of  these  rules 
with  respect  to  appearing  for  a  deposition  or  an- 
swering written  interrogatories,  or  replying  to  a 
request  for  admissions  as  to  facts. 

The  rules  having  specifically  provided  that  these 
means  shall  all  ha  available  to  the  adverse  party  to 
discover  all  of  the  facts  in  the  possession  of  his 
adversary,  and  having  completely  failed  to  make 
any  provision  with  respect  to  inability  to  serve  a 
subpoena,  it  seems  to  me  that  the  rule-making  party 
clearly  had  in  view  a  provision  such  as  would  en- 
able Mr.  Gang  in  this  instance  to  discover  all  of 
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the  facts  that  were  in  our  i)ossession  and  to  make 
such  use  of  them  as  he  desired.  I  think  the  court 
must  clearly  conclude  that  having  jjrovided  with 
respect  to  these  discovery  j^roceedings  that  these 
penalties  might  be  inflicted,  and  having  significantly 
omitted  any  provision  dealing  with  inability  to 
serve  a  subpoena  on  a  witness,  it  must  have  done 
so  designedly,  and  I  think  the  matter  comes  down 
to  this,  if  the  court  please:  that  in  such  situation  it 
becomes  a  matter  of  the  effect  of  the  failure  of  the 
adverse  party  to  aj^pear  in  the  proceedings,  and 
that,  it  seems  to  me,  is  a  matter  for  the  court  to 
consider  when  it  comes  to  the  settlement  of  the  in- 
structions in  this  case,  and  that,  I  think,  [289] 
insofar  as  I  can  see,  is  all  that  this  situation  results 
in.  If  one  party  has  a  witness  that  might  presump- 
tively have  testimony  which  would  be  favorable  to 
the  party,  and  the  party  fails  to  apx)ear,  it  may  he 
the  subject  of  some  instruction  by  the  court,  what- 
ever the  court  decides  is  proper  under  the  circum- 
stances, but  I  can't  find  anything,  and  counsel  has 
cited  nothing  which  would  indicate  that  the  court 
had  any  i)ower  to  impose  any  penalties  because  of 
the  failure  of  the  witness  to  ajjpear  or  the  failure 
of  the  opposing  party  to  serve  him  with  a  subpoena. 
I  come  to  the  conclusion  from  a  study  of  these 
provisions  that  the  rule-making  power  having  de- 
cided that  the  adverse  party  had  been  given  full 
opportunity  to  ascertain  all  the  facts — and  in  that 
connection,  if  the  court  please,  it  is  rather  signif- 
icant that  these  rules  provide  that  the  taking  of  a 
deposition  and  notice  requiring  answers  to  inter- 
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rogatories,  and  the  production  of  documents  do  not 
require  any  personal  service  upon  the  party  at  all, 
serA'ice  in  those  respects  may  be  made  merely  upon 
the  attorney  for  the  party,  and  then  if  the  party 
fails  to  appear  the  coui-t  may  still  impose  those 
penalties.  So  my  position  is,  if  the  court  please, 
from  a  study  of  those  rules,  that  whatever  the  effect 
of  the  inability  to  serve  a  subpoena  on  Mr.  Hughes 
in  this  case  is,  that  it  can  only  result  in  the  court 
giving  some  instruction  which  may  be  unfavorable 
to  the  defendant  in  this  case  if  the  [290]  court 
thinks  that  is  the  type  of  instruction  that  is  justi- 
fied, but  I  don't  believe  that  there  is  anything  in 
the  rules  or  in  any  of  the  cases  that  would  justify 
the  court  in  taking  any  other  action.  And  I  do 
think  if  the  situation  which  is  here  presented  was 
wdthin  the  contemplation  of  the  rule-making  power 
as  the  basis  for  further  action  by  the  court,  that 
that  matter  would  have  ])een  explicitly  covered  by 
the  rules. 

Your  Honor  knows,  of  course,  that  the  question 
of  the  settlement  of  these  rules,  their  formulation 
and  their  final  approval  by  the  Supreme  Court,  was 
made  the  basis  of  many  years  of  discussion  and 
argument  by  leading  attorneys  all  over  the  country, 
and  I  suppose  received  considerable  attention  frojn 
the  court  before  they  were  approved.  But  that  is 
the  situation  as  I  see  it,  your  Honor. 

Mr.  Rudin :  I  have  nothing  further  to  add,  your 
Honor,  that  I  haven't  already  said,  except  I  would 
like  to  call  your  Honor's  attention  again  to  Arn- 
stein  V.  Porter,  which  clearly  points  out  that  the 
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right  to  take  depositions  in  the  discovery  process 
was  not  intended  as  a  substitute  for  the  right  to 
cross-examine  a  party. 

The  Court:     Isn't  that  what  you  just  told  me? 

Mr.  Rudin:  That  was  all.  I  have  nothing  to 
add,  but  to  emphasize  Mr.  Knupp's  point  that  we 
have  had  full  discovery  process. 

The  Court:  The  clerk  has  presented  the  mar- 
shal's return  [291]  of  non-service  on  the  subpoena. 
It  has  been  filed,  Mr.  Clerk,  has  it? 

The  Clerk:  I  just  filed  it,  your  Honor.  Appar- 
ently it  hadn't  been  filed. 

The  Court:  The  marshal  says  he  received  the 
subpoena  on  January  25th  and  returned  it  on  Janu- 
ary 30th. 

Mr.  Gang:     That  is  not  correct. 

Mr.  Rudin :  That  is  not  correct.  We  sent  it  down 
January  9th.  There  was  a  Deputy  Marshal  Baugher 
that  worked  on  this  for  two  or  three  weeks. 

The  Court :  The  subpoena  is  dated  the  4th,  Janu- 
ary 4th. 

You  may  have  this  withdrawn  to  get  such 
amended  return  as  you  want,  as  you  see  fit,  l^ut  I 
am  not  going  to  hold  the  matter  up  awaiting  that. 
As  far  as  your  record  is  concerned,  anj^thing  you 
want  to  do  with  that  subpoena  to  get  a  proper  re- 
turn, you  may  do  so,  and  withdraw  the  original 
from  the  file  for  the  purpose  of  taking  it  back  to 
the  marshal  and  having  him  put  on  there  what 
should  properly  l)e  on  there. 

The  matter  now  before  the  court  consists,  first, 
of  a  motion  that  the  court  order  the  defendant  to 
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produce  Howard  Hughes  as  a  witness;  second,  a 
notice  or  a  request  by  the  plaintiff  I'equesting  the 
defendant  to  produce  Howard  Hughes.  I  look  upon 
that  notice  or  request,  although  made  orally,  to  have 
the  same  effect  as  a  notice  would  have  for  the  tak- 
ing of  a  deposition,  or  any  notice  that  would  be 
given  counsel  in  [292]  the  case. 

I  am  going  to  grant  the  motion  that  the  court 
order  the  defendant  to  produce  Howard  Hughes. 
That  motion  will  be  granted  on  the  showing  that 
has  been  made. 

And  even  without  the  showing,  it  seems  to  me 
that  a  party,  a  plaintiff,  should  have  the  right  to 
require  a  party  defendant  to  be  in  court,  or  an 
executive  officer  of  a  defendant,  for  the  trial  of  a 
case. 

However,  although  I  am  granting  that  motion,  I 
am  very  frank  to  say  that  I  do  not  think  there  is 
very  much  I  can  do  about  it  in  the  way  of  imposing 
penalties  on  that  motion.  Mr.  Knupp  has  hereto- 
fore made,  at  pre-trial,  a  showing  why  he  couldn't 
produce  Mr.  Hughes.  He  has  also  made  a  showing 
here  this  morning  that  he  has  done  all  that  he  as 
an  attorney  could  reasonably  do  to  get  him  here. 
I  know  Mr.  Knupp 's  reputation  and  standing  at 
the  bar,  and  I  give  those  showings  full  value.  Ac- 
cordingly, there  will  be  no  inclination  by  this  court, 
I  will  say  ver}^  frankl}^,  to  hold  the  defendant  or 
anybody  in  contempt  if  Mr.  Hughes  does  not 
show  uj). 

Certainlv   I   wouldn't   feel    inclined   to   hold  Mr. 
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Hughes  in  contem]>t  without  some  showing  that  he 
had  some  knowledge  of  the  order  of  this  court. 

I  am  granting  the  motion,  however,  and  directing 
the  defendant  to  use  all  reasonable  diligence  to  pro- 
duce Howard  Hughes  as  a  witness.  [293] 

Now,  as  to  the  effect  of  the  notice  and  request 
that  Hughes  be  produced,  as  to  whether  that  comes 
under  the  rules  so  as  to  allow  the  court  to  impose 
any  of  these  penalties,  I  am  not  going  to  impose 
an}^  of  the  penalties  referred  to  in  Rule  37  for  two 
reasons.  First  of  all,  this  matter  of  the  appearance 
of  Howard  Hughes  as  a  witness  was  not  brought 
to  the  court's  attention  until  the  day  before  this 
trial  started,  at  the  last  pre-trial  conference  of  a 
series  of  pre-trial  conferences. 

Is  that  right,  counsel? 

Mr.  Gang:     That  is  correct,  your  Honor. 

The  Court :  That  is  the  first  time  the  court  knew 
that  there  was  any  problem  a])out  producing 
Hughes.  Had  the  matter  iDeen  brought  up  at  a  pre- 
trial conference  seasonably,  I  have  no  doubt  that 
what  I  would  have  done  would  have  been  to  direct 
the  defendant  to  have  made  Hughes  available  as  a 
witness,  and  would  have  insisted  that  something 
like  that  be  put  in  a  pre-trial  order,  and  would  then 
have  taken  such  proceedings  as  I  saw  fit  if  Hughes 
did  not  appear. 

I  think  the  request  was  made  late,  was  not 
brought  to  the  court's  attention  in  time. 

Secondly,  although  it  is  true  that  the  taking  of 
a  deposition  is  no  substitute  for  the  appearance  of 
a  witness  in  court,  it  nevertheless  is  one  fact  tliat 
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has  some  bearing  on  this  case.  The  rules,  as  Mr. 
Kniipp  points  out,  are  for  the  [294]  purpose  of 
discovery.  There  was  discovery ;  Hughes '  deposition 
was  taken.  We  therefore  do  not  have  as  strong  a 
situation  as  one  where  you  had  been  attempting  to 
serve  a  subpoena  for  a  deposition,  or  get  an  inter- 
rogatory answered,  or  had  been  relying  on  the  fact 
that  without  interrogatories  or  depositions  you 
would  have  Hughes  available  as  a  witness  for  the 
trial  of  a  case.  The  case,  therefore,  is  not  as  strong 
as  it  might  be  under  those  circumstances. 

Finally,  although  I  am  not  going  to  impose  any 
penalty  under  Rule  37,  I  am  not  so  sure  but  what 
37  is  ])road  enough  to  permit  the  court,  in  a  case 
that  would  properly  appeal  to  a  sense  of  justice, 
to  impose  those  penalties  in  this  kind  of  situation. 
It  would  be  a  drastic  thing  to  do,  but  if  the  purpose 
of  the  rules  is  to  require  an  adverse  party  to  come 
in  and  give  a  deposition  when  you  only  give  notice 
to  his  attorney,  that  is  clear  from  the  rules,  and  if 
notice  is  served  on  his  attoTJiey  and  he  does  not 
show  up,  the  courts  have  dismissed  law  suits,  and 
by  the  same  token  I  take  it  a  court  could  strike  out 
an  answer  and  render  a  judgment  against  a  defend- 
ant who  had  answered.  If  the  purpose  of  the  rules 
is  to  bring  a  man  in  for  a  deposition  for  discovery, 
it  seems  to  me  it  would  be  one  of  those  situations 
where  it  is  obvious  that  the  discovery  is  only  pre- 
liminary to  the  trial,  and  if  the  rules  are  broad 
enough  to  permit  this  matter  prior  to  trial,  it  seems 
to  me  that  the  rules  obviously  intended  that  a  [295] 
party  would  be  produced  or  some  executive  of  a 
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corporate,  defendant  would  be  produced  at  the  trial. 

However,  I  think  if  that  is  the  purpose  of  the 
rules  it  is  a  thing  that  should  have  been  raised  at 
pre-trial  procedures.  I  think  that  the  pre-trial  pro- 
cedure set  up  is  broad  enough  to  take  care  of  those 
situations. 

For  instance,  at  a  pre-trial  supposing  the  plaintiff 
makes  a  request,  "We  want  Howard  Hughes  pro- 
duced as  a  witness  in  the  trial  of  this  action,"  and 
supposing  the  defendant  gets  technical  and  says, 
''Well,  I  don't  find  anything  in  the  rules  that  re- 
quires me  to  produce  my  client  or  an  official  of  my 
client,"  the  court  at  the  pre-trial  still  has  obvious 
power  to  handle  it.  "Well,  if  you  are  going  to  be 
that  way  about  it,  Mr.  Defendant,  just  serve  a 
notice  to  take  this  man's  deposition  at  a  certain 
time  and  place,  I  will  now  fix  a  trial  date  and  when 
he  appears  for  the  deposition  slap  a  subpoena  on 
him.  If  he  doesn't  appear  at  the  deposition,  I  will 
strike  the  answer  and  grant  a  default  judgTuent." 

The  court's  hands  are  not  tied  if  a  request  is 
seasonably  made.  But  I  think  it  would  be  a  drastic 
step  to  take  to  grant  that  type  of  relief  Avhere  the 
request  is  made  the  day  before  trial  at  the  tail-end 
of  pre-trial  i)roceedings  and  where  a  showing  has 
been  made  as  it  has  by  the  defendants,  and  where 
had  the  request  been  made  seasonably  in  pre-trial 
proceedings,  counsel  for  the  defendant  would  have 
had  an  opportunity  to  [296]  have  i^resented  the 
dilemma  that  the  defendant  might  find  itself  in  to 
^Ir.  Hughes,  in  which  event  Mr.  Hughes  might  have 
decided  the  better  thing  to  do  would  be  to  appear 
for  trial. 
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So  much  for  what  I  am  holding  as  I  am.  It  seems 
to  me,  however,  that  in  view  of  the  fact  that  I  am 
going  to  permit,  if  Mr.  Hughes  is  not  produced, 
some  argument  to  the  jury,  and  may  give  an  in- 
struction, it  seems  to  me  that  the  jury  should  be 
notified  in  some  fashion  of  this  proceeding.  You 
can't  just  argue  something  to  the  jury  without  them 
knowing  something  about  it.  Here  is  what  I  have 
been  thinking  about.  See  what  the  two  of  you  think 
about  it.  I  think  that  either  the  court  should  sum- 
marize to  the  jury  what  has  transpired,  or  we 
should  have  some  of  this  in  the  presence  of  the 
jury.  That  is,  Mr.  Gang  should  make  a  request  and 
a  motion  that  Mr.  Hughes  be  produced,  that  he  is 
a  material  witness.  In  which  event  we  could  elimi- 
nate all  argument  as  far  as  the  law  is  concerned, 
whereupon  Mr.  Knupp  may  make  such  explanation 
to  the  jury  as  he  wants  to.  For  instance,  the  show- 
ings he  has  made  as  to  how  busy  Mr.  Hughes  is, 
and  how  hard  it  is  to  try  to  locate  him.  It  is  up  to 
you.  And  I  would  propose  to  advise  the  jury  that 
I  granted  the  motion  to  produce  him,  and  that  I 
directed  the  defendant  to  make  a  reasonably  dili- 
gent effort  to  produce  him.  Then  I  think  we  would 
haA^e  something  in  the  record  where  any  [297]  argu- 
ment to  the  jury  would  make  some  sense. 

I  think  the  jury  is  entitled  to  know  that  there  is 
a  claim  hj  the  plaintiff  that  Hughes  is  material, 
and  by  the  same  token,  I  think  the  jury  is  entitled 
to  have  the  explanation  of  the  defendant,  the  ex- 
planation of  the  defendant  or  his  counsel,  as  to  why 
the  witness  is  not  j^roduced. 
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If  agreeable  to  you  that  could  be  done  by  just 
an  attorney's  statement,  or  if  Mr.  Gang  insists- — 
I  don't  think  he  would,  but  you  might  conceivably 
argue  that  the  statements  should  be  under  oath  as 
a  witness  testifying  before  a  jury.  I  think  a  gentle- 
man of  your  standing  could  take  counsel's  word  for 
the  showing. 

Mr.  Gang:     May  I  be  heard  a  moment? 

The  Court:    Yes. 

Mr.  Gang :  I  have  a  little  concern  about  this  por- 
tion of  the  procedure,  and  I  might  state  that  I 
would  not  under  the  circumstances  differ  if  I  were 
in  your  position  with  the  feeling  about  sanctions 
or  penalties,  as  an  officer  of  the  court,  and  there- 
fore m}^  statements  are  not  in  disagreement  with 
your  ultimate  decision  in  that  capacity.  However, 
I  do  want  to  state,  in  line  with  the  discussion  we 
are  just  having,  that  our  problem  here  is  not  one 
in  which  we  delayed  unreasonably.  Your  Honor 
must  remember  that  the  marshal  had  this  in  his 
hands  for  three  weeks,  and  he  was  talking  to  Mr. 
Hastings,  who  was  going  to  arrange,  if  he  could, 
for  [298]  it  to  be  served.  So  those  three  weeks 
passed  without  us  having  an  opportunity  to  do  any- 
thing except  wait  for  the  marshal  to  complete  his 
negotiations.  Onl}^  after  the  marshal  gave  up — 
about  the  week  before  the  trial  date  Ave  were  in- 
formed of  the  fact  that  he  had  given  up.  We  then 
engaged  detectives,  and  in  addition  to  that  tried 
to  get  counsel,  in  the  usual  informal  manner,  to 
agree  to  produce  Mr.  Hughes. 

The  Court:     Yes,  but  at  no  time  during  the  pre- 
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trial  procedures  did  you  say  to  me  as  the  judge, 
"We  want  to  have  Mr.  Hughes  present  as  a  witness, 
can  we  make  some  arrangement  for  that?'' 

Mr.  Gang:  If  I  may  say  so,  I  think  it  would 
have  been  unfair  to  counsel  for  the  other  side,  as 
long  as  they  at  that  time,  up  to  a  week  before,  had 
had  no  offer  for  them  to  do  it,  to  give  them  an 
opportunity ;  and  as  you  know,  we  were  pretty  busy 
with  pre-trials  then. 

I  want  your  Honor  to  know  that  if  we  have  to 
tell  the  jury  things  like  that,  we  are  going  to  read 
the  article  in  Variety  showing  that  Mr.  Hughes 
was  here  having  a  financial  conference  at  RKO  on 
Tuesday.  If  you  are  going  to  get  into  those  col- 
lateral issues  with  the  jury,  I  don't  know  whether 
it  is  going  to  be  good  or  bad  insofar  as  it  concerns 
me.  In  Mr.  Knupp's  explanation  he  would  say  he 
has  war  work,  and  we  would  have  to  read  the  article 
in  Variety. 

The  Court:  Let  me  interrupt  you  a  minute. 
What  about  [299]  this  as  an  alternative  ?  By  stipu- 
lation of  the  parties  let  me  make  a  short  statement 
to  the  jury  to  the  effect  that  the  plainiff,  Ann  Sheri- 
dan, in  this  case  has  made  a  motion  and  made  a 
request  that  Mr.  Hughes  be  present  as  a  witness 
and  available  at  the  trial  of  this  action;  that  Mr. 
Knupp  has  made  a  showing  that  he  has  done  every- 
thing within  his  power  to  secure  the  attendance  of 
Mr.  Hughes;  that  Mr.  Hughes  is  a  very  busy  man, 
has  a  number  of  corporations,  some  of  which  are 
in  defense  work,  and  Mr.  Knupp  doesn't  know 
whether  he  can  produce  Mr.  Hughes  or  not,  but  as 
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far  as  he  can,  as  an  attorney,  lie  will  try  to  produce 
him,  but  he  makes  no  guarantee  that  he  can.  That 
is  in  substance  Mr.  Knupp's  showing.  Then  merely 
drop  the  matter  at  that  stage  without  anything 
further  for  the  jury. 

Mr.  Gang:  You  might  prejudice  plaintiff,  ])e- 
cause  you  drop  in  the  ^'defense  work"  item  and 
you  omit  the  item  that  he  was  here  Tuesday  on 
RKO  financial  business. 

The  Court :  What  difference  does  it  make  where 
he  is  ?  As  I  read  this  case  you  cited,  Collins  v.  Way- 
land,  he  was  a  resident  of  Oregon  who  went  down 
and  sued  in  Arizona. 

Mr.  Gang:  What  concerns  me  is  leaving  the  jury 
with  the  idea  that  he  is  not  here,  because  he  is  so 
busy  on  defense  work,  when  the  record  shows  he 
was  here  Tuesday  on  picture  business.  That  is  the 
only  concern  I  have,  your  Honor.  I  don't  want  to 
influence  the  jury  one  waj^  or  the  [300]  other,  but 
I  don't  want  any  nuggets  about  defense  work 
dropped  and  omitting  the  other  item  that  he  was 
here  on  Tuesday  about  the  picture  business.  I  don't 
like  the  idea  of  throwing  in  the  idea  about  defense 
work.  While  he  is  doing  that,  he  is  also  doing  pic- 
ture work. 

The  Court:  You  are  either  going  to  have  to  let 
the  defendant  make  a  showing  by  a  statement  to 
the  jury,  let  him  put  on  evidence  before  the  jury, 
or  you  are  going  to  have  to  let  the  court  repeat 
what  his  showing  is,  because  the  whole  theory  of 
this  business  that  you  can  comment  to  a  jury  or 
instruct  a  jury  about  the  non-production  of  a  wit- 
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ness  rests  upon  the  theory  that  the  defendant  could 
produce  this  witness,  that  it  is  within  their  power 
to  produce  him.  Now,  prima  facie,  it  is  within  their 
power,  because  he  is  an  officer.  That  is  your 
showing,  that  is  all  you  have  to  make.  Now,  you 
certainly  can't  cut  the  defendant  off  from  his  op- 
portunity to  make  a.  showing  that  it  is  not  within 
his  power  to  produce  him. 

Mr.  Knupp  has  probably  said  everything  that  a 
good  lawyer  can  say  in  that  respect. 

Mr.  Gang :  What  about  us,  your  Honor,  with  the 
showing  we  can  make  that  he  was  here  Tuesday  on 
picture  business? 

The  point  I  want  to  make  is  I  don't  want  to  stop 
him  or  the  jury  from  knowing  what  efforts  he  has 
made,  and  I  agree  with  you  that  Mr.  Knupp  has 
done  everything  he  possibly  [301]  can  do  as  an 
officer  of  the  court,  but  I  don't  want  a  statement 
to  the  jury  which  leaves  them  with  the  impression 
that  Mr.  Hughes  is  engaged  only  in  patriotic  war 
Avork,  when  the  fact  is  he  was  here  Tuesday  doing 
picture  business  in  Hollywood  at  the  Beverly  Hills 
Hotel.  I  don't  want  the  jury  not  to  know  that  if  it 
knows  the  other.  I  have  no  objection  if  it  knows 
both. 

The  Court:  Maybe  Mr.  Knupp  will  come  up 
with  some  idea  that  will  solve  this. 

Mr.  Knupp :  I  would  suggest,  if  the  court  please, 
at  this  point,  as  I  assume  that  the  court  probably 
wouldn't  want  to  make  any  statement  to  the  jury 
until  it  came  time  to  instruct  the  jury  with  respect 
to  the   general  law  in  the   case,   that   we  wait   to 
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determine  whether  Mr.  Hughes  is  going  to  be  here 
or  not. 

The  Court:  That  is  true.  I  think  we  can  well 
wait.   You  said  tomorrow  morning? 

Mr.  Knupp :  We  will  know  tonight  whether  it  is 
going  to  be  possible. 

The  Court:  I  don't  see  any  sense  in  doing  any- 
thing until  after  tomorrow  morning.  But  if  he 
doesn't  arrive  tomorrow  hy  the  morning  session, 
then  what  is  your  suggestion  as  to  what  the 
court  do? 

Mr.  Knupp :  Then  I  think  the  court  should  make 
some  statement  such  as  has  been  suggested  by  the 
court.  I  don't  [302]  think  the  situation  with  respect 
to  Mr.  Hughes  is  any  different  than  it  is  with  re- 
spect to  the  business  manager  of  the  i^laintiff  in  this 
case,  as  far  as  we  are  concerned. 

Mr.  Gang:  You  can  have  him.  He  is  available 
on  telephone  call. 

Mr.  Knupp:  That  is  not  my  proposition.  The 
question  is  you  have  the  man  who  is  the  business 
manager  of  the  plaintiff,  and  he  isn't  produced 
here.  We  have  as  much  right  to  comment  on  that 
as  you  have  on  the  fact  that  ^Ir.  Hughes 

Mr.  Gang:     I  will  argue  that  at  the  proper  time. 

The  Court :  There  is  a  difference,  in  view  of  Mr. 
Gang's  statement  that  he  would  have  him  available 
if  you  want  him. 

Mr.  Gang:    He  is  available. 

Mr.  Knupp:  We  don't  have  to  call  an  adverse 
witness,  if  the  court  please,  just  because  he  is  avail- 
able.  We  don't  foreclose  our  right  to  comment  on 
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the  fact  that  he  is  not  here  simply  because  we  don't 
put  him  on  the  stand.  While  I  appreciate  the  court 
is  going  to  say  to  the  jury,  ''This  man  is  an  adverse 
witness  and  the  defendant  is  not  bound  by  his  testi- 
mony," certainly  there  is  no  rule  of  law  that  re- 
quires us  to  call  an  adverse  witness  and  put  him  on 
the  stand  so  the  jury  may  hear  what  he  has  to  say. 

Mr.  Gang:  This  is  no  time  for  that  argument. 
This  is  not  a  subject  of  discussion. 

Mr.  Knupp:    We  are  off  on  another  point.  [303] 

The  Court:  Mr.  Knupp,  I  was  reading  Corpus 
Juris  Secundum,  that  great  volume  of  confusion, 
this  morning  and  in  the  very  last  portion,  I  think, 
of  Section  156  under  the  title  "Evidence,"  there  is 
on  page  853,  subsection  c,  "Failure  to  call  or  exam- 
ine witnesses,"  and  apparently  the  rule  may  not 
apply  to  corroborating  witnesses. 

Hickox  would  be  a  corroborating  witness  of  the 
plaintiff.  There  is  some  definite  question  as  to 
whether  you  can  comment  on  the  failure  to  call  a 
corroborating  witness. 

Mr.  Knupp :  Of  course,  if  the  court  please,  from 
our  standpoint  Mr.  Hughes  could  only  be  a  cor- 
roborating witness  in  this  case.  I  don't  know.  Your 
Honor  suggested  yesterday  that  there  may  have 
been  a  lot  of  things  that  Mr.  Hughes  knew  that 
wouldn't  ])e  testified  to  by  Mr.  Rogell  or  Mr. 
Sparks;  I  think  there  are  a  lot  of  things  that  this 
witness  may  testify  to,  if  he  were  called,  that  was 
not  testified  to  by  Miss  Sheridan.  I  don't  think 
there  is  any  difference  in  the  situation,  frankly, 
your  Honor. 
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The  Court :  Mr.  Knupp,  your  contention  that  he 
would  only  be  a  corroborating  witness  would  be  cor- 
rect, except  for  one  point,  and  that  is  that  he  is  an 
officer,  an  executive  of  the  defendant,  which  in  sub- 
stance makes  him  almost  a  party.  A  corporation 
can  only  act  through  its  officers,  and  he  therefore 
is  taken  out  of  the  class  of  an  ordinary  witness.  He 
is  a  party  to  this  litigation,  he  is  an  officer  [304] 
of  a  party.  He  is  a  party  in  the  sense  that  he  is 
one  of  the  people  through  whom  the  defendant 
operates.  I  think  that  changes  the  picture  entirely. 
If  he  were  only  a  witness,  not  in  the  employ  of  the 
defendant,  then  obviously  he  would  be  available  to 
either  party.  It  is  the  fact  that  he  is  in  your  em- 
ploy, the  fact  that  he  is  subject  to  the  orders  of  the 
defendant,  the  fact  that  he  is  an  executive  of  the 
defendant,  that  makes  the  difference. 

Mr.  Knupp:  I  suggest  to  your  Honor  that  Mr. 
Hickox  is  in  the  employ  of  Miss  Sheridan,  is  re- 
ceiving a  monthly  salary  from  her  for  services 
which  he  is  rendering  for  her.  Your  Honor's  ruling 
is  final  with  me. 

The  Court:  And  he  shall  be  available.  If  there 
is  any  doubt  in  your  mind,  I  wdll  direct  Mr.  Gang- 
right  now  to  have  him  here  at  any  time  you  want 
him. 

Mr.  Gang:     I  have  offered  to  produce  him. 

Mr.  Knupp :  I  am  not  going  to  call  and  examine, 
if  the  court  please,  anyone  who  is  in  the  employ 
of  Miss  Sheridan,  just  because  Mr.  Gang  offers  me 
the  opportunity.  I  have  no  doubt  that  he  would  be 
delighted  if  I  do  it.   But  I  don't  intend  to  do  that, 
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and  I  don't  think  the  law  obligates  me  to  do  it. 

And  the  question  whether  I  get  any  instruction 
from  the  court  in  that  respect,  or  whether  I  am 
allowed  to  comment  on  it  to  the  jury,  of  course,  is 
a  matter  that  your  Honor  will  [305]  decide. 

The  Court:  The  matter  we  have  talked  about, 
Ave  might  as  well  decide  it.  As  I  see  your  point,  you 
contend  Hickox  would  be  a  corroborating  witness 
for  Miss  Sheridan  since  he  w^as  present  at  some  of 
these  meetings? 

Mr.  Knupp:  I  contend  more  than  that,  if  the 
court  please.  I  contend,  apparently  something  de- 
veloped yesterday  to  indicate  that  there  were  some 
statements  or  declarations  made  by  Mr.  Hickox  to 
which  Miss  Sheridan  says  she  wasn't  a  party.  I 
contend  his  testimony  goes  further  than  that.  We 
certainly  shall  urge  that  as  her  business  manager, 
his  declarations  or  statements,  even  made  without 
her  presence,  are  admissible. 

It  brings  up  a  point  of  law,  of  course,  that  hasn't 
been  discussed  so  far  in  this  case. 

The  Court:  You  were  only  stopped  on  the  scope 
of  cross-examination.  You  still  had  the  alternative 
to  bring  Hickox  in  as  your  own  witness,  or  you  had 
the  alternative  of  making  the  witness  Banks,  I  be- 
lieve it  is,  your  witness. 

Mr.  Knupp-:     That's  right. 

The   Court:    But  you  didn't  avail  yourself  of 

that. 

Mr.  Knupp:  Yes,  I  think  I  said  to  your  Honor 
that  I  expected  to  make  Mr.  Banks  my  witness.  I 
expect  to  put  him  on  the  stand. 


I 


vs.  Ann  Sheridan  325 

The  Court:     You  meaii  later  on? 

Mr.  Knupp:     Yes.  [306] 

The  Court:  All  right.  I  didn't  understand  you. 
The  point  is  when  you  were  stopped  on  cross- 
examination  you  had  the  alternative  of  making  him 
your  witness,  and  I  recall  now  that  you  elected  not 
to  make  him  your  witness  on  that  occasion,  but  you 
said  you  were  going  to  call  him  later. 

Mr.  Knupp :     That  is  correct,  if  the  court  please. 

The  Court:    We  might  as  well  call  the  jury  down. 

Mr.  Knui)p:  Before  the  jury  is  called,  we  would 
like  to  make  a  motion  in  this  connection,  if  we  may. 
At  this  time,  if  the  court  j)lease,  the  plaintiff  in  the 
case  having  rested,  the  defendant  now  moves  that 
the  court  instruct  a  verdict  on  the  complaint  in 
favor  of  the  defendant  and  against  the  plaintiff 
upon  the  ground  that  there  is  no  sufficient  evidence 
to  sustain  the  allegations  of  the  complaint  in  two 
respects:  In  the  first  place,  it  appears  clear  from 
the  record  that  the  plaintiff:  had  never  up  to  the 
time  that  the  contract  was  terminated  approved  any 
actor  to  portray  the  leading  male  role  in  ''Carriage 
Entrance, ' '  and  under  the  contract  itself  it  was  pro- 
vided that  if  she  did  not  approve  an  actor  for  that 
role  she  was  not  entitled  to  receive  any  compensa- 
tion. Secondly,  that  it  appears  she  was  repeatedly 
offered  an  opportunity  to  approve  an  actor  for  the 
male  role  and  she  refused  her  approval  in  each 
instance.  And,  in  the  third  place,  the  evidence  on 
the  part  of  the  plaintiff  so  far  offered  does  not  in 
any  way  [307]  indicate  that  the  persons  who  were 
designated  as  the  persons  to  take  the  lead  in  this 
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picture  were  not  actors  Who  were  competent  and 
qualified  for  the  part.  For  all  of  these  reasons  we 
suggest  to  the  court  that  at  this  point  there  is  no 
evidence  which  would  sustain  a  verdict  in  favor  of 
the  plaintiff  in  this  case. 

The  Court :     I  am  going  to  deny  the  motion. 

I  don't  think  it  needs  any  comment  except  that 
on  this  kind  of  a  motion  you  must  take  the  evidence 
most  favorable  to  the  plaintiff's  position.  The  evi- 
dence looked  at  most  favorably,  on  your  first  point, 
would  ))e  that  she  did  originally  approve  Robert 
Young  at  a  time  when  there  was  at  least  a  thought 
on  the  part  of  the  defendant  that  Young  would  be 
available.  Furthermore,  as  far  as  your  other  points 
are  concerned,  there  is  no  evidence  that  the  defend- 
ant ever  actually  designated  a  substitute  in  the 
technical  sense  of  the  word  in  place  of  Young. 

Don't  let  that  perturl)  you  too  much.  I  think  on 
this  kind  of  a  motion  I  may  look  at  that  particular 
point.  However,  as  far  as  the  case  is  concerned,  my 
present  intention  is  to  instruct  the  jury  that  it 
doesn't  make  a  lot  of  difference  whether  there  was 
a  physical  designation  or  not,  that  under  this  con- 
tract the  parties  had  to  eventually  agree,  however 
you  want  to  phrase  it,  on  who  this  male  actor  should 
be,  because  of  the  right  given  to  the  studio  to  sug- 
gest a  name  [308]  and  the  right  given  to  Miss 
Sheridan  to  reject  it.  But  looked  at  from  the  stand- 
point of  your  motion,  there  has  never  been  any 
actual  designation  by  the  defendant  of  anybody  to 
take  Young's  part. 

The  motion  will  be  denied. 
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Mr.  Gang:     May  wo  have  a  moment's  recess  be- 
fore we  go  ahead '^ 
The  Court:    Very  well.    A  short  recess. 

(A  recess  was  taken.) 

(The  following  proceedings  were  had  in  the 
presence  of  the  jury:) 

The  Court:     The  record  will  show  that  the  jury 
is  present  and  in  their  proper  i)laces  in  the  box. 
Mr.  Gang:     So  stipulated. 
Mr.  Knupp :     So  stipulated.   May  w^e  proceed  ? 
The  Court:     You  may  proceed. 
Mr.  Knupp:     Mr.  Sparks. 

ROBERT  SPARKS 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

The  Witness:     Robert  Sparks.  [309] 

Direct  Examination 
By  Mr.  Knupp: 

Q.  Where  do  you  reside,  Mr.  Sparks? 

A.  In  Van  Nuys. 

Q.  What  is  your  business  or  occupation? 

A.  I  am  a  producer  with  RKO  Pictures. 

Q.  That  is  the  defendant  in  this  action? 

A.  Yes,  sir. 

Q.  What  experience  have  you  had  in  connection 
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with  the  production  of  motion  pictures'?   Will  you 

tell  us  generally'? 

A.  I  have  been  in  Holly\\^ood  and  actively  in  the 
motion  picture  industry  since  1932,  with  the  excep- 
tion of  26  months  while  I  was  in  the  Marine  Corps. 

Q.  I  think  your  voice  is  a  little  bit  too  low,  Mr. 
Sparks.  Maybe  it  is  the  acoustics,  but  it  is  rather 
difficult  to  hear,  and  I  imagine  the  jury  may  have 
the  same  trouble.  A.     I  will  speak  louder. 

Q.  During  that  period  of  time  in  what  sort  of 
work  in  connection  with  motion  pictures  have  you 
engaged  ? 

A.  I  have  been  a  story  editor,  I  have  been  on 
story  ])oards,  I  have  been  executive  producer,  and 
a  producer. 

Q.     For  what  companies  have  you  worked? 

A.  For  Paramount,  for  Samuel  Goldwyn,  for 
Fox,  Universal,  and  for  RKO.  [310] 

Q.  And  you  have  been  continuously  employed,  I 
think  you  said,  since  about  1932? 

A.     '32,  yes,  sir. 

Q.  How  long  have  you  been  employed  by  the 
defendant  RKO  Radio  Pictures,  Inc.  ? 

A.     Since  1945. 

Q.  And  how  long  have  you  been  employed  in  the 
present  position  which  you  occupy? 

A.     The  same  period. 

Q.  Will  you  state  to  the  jury  generally,  Mr. 
Sparks,  what  your  duties  as  a  producer  at  RKO 
consist  of,  what  do  you  do? 

A.     The  producer  selects  the  story,  chooses  the 
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writer,   supervises   the   preparation   of   the   script, 

selects  the  cast 

Q.  I  don't  know  that  the  jury  knows  just  what 
you  refer  to  by  the  script.  Will  you  explain  the 
process  by  which  the  literary  medium  which  is 
translated  to  the  screen  is  prepared? 

A.  We  take  a  story,  as  in  the  instance  of 
''Carriage  Entrance,"  which  was  a  novel — this  is 
sometimes  a  novel,  sometimes  it  is  only  an  idea, 
sometimes  it  is  a  short  story  either  pul)lished  or 
unpublished,  and  we  try  to  organize  and  regiment 
that  into  some  screen  play  form. 

Q.  And  the  screen  play  contains  the  direction  as 
to  the  action  as  well  as  to  the  thread  of  the  [311] 
story?  A.     Yes,  sir. 

Q.  I  think  I  interrupted  you  when  you  were  dis- 
cussing the  nature  of  the  duties  that  you  performed 
as  a  producer. 

A.  No,  I  think  I  had  completed  with  the  possible 
exception  of  that  which  happens  after  the  picture 
has  been  produced,  which  is  concerned  with  the  cut- 
ting, the  dubbing,  the  scoring,  meaning  the  music, 
and  the  preparation  of  the  picture  for  its  release 
print. 

Q.  With  respect  to  the  selection  of  a  cast  of 
actors  to  perform  in  the  picture,  do  you  perform 
any  function  in  that  respect  ?  A. .   Yes. 

Q.     What  do  you  do  in  that  respect,  Mr.  Sparks  ? 

A.  Well,  through  our  own  knowledge  of  actors, 
I  am  speaking  of  producers  generally,  through  our 
own  knowledge  of  actors  we  assign  various  people 
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who  are  in  the  business  of  acting  in  pictures,  we 
make  out  a  cast  list  for  the  various  characters  in 
the  picture,  in  the  screen  play,  we  have  perhaps  as 
a  producer  our  own  ideas  about  who  should  play 
this;  the  casting  dei)artment  also  has  their  own 
ideas,  and  you  get  a  list  from  them;  you  get  sug- 
gestions from  agents  who  may  know  something 
about  the  story  property  or  the  scripts,  and  you 
also,  from  the  various  other  executive  heads  in  the 
studio,  get  suggestions.  These  are  all  compiled.  We 
get  it  down  to  possibly  two,  three,  four,  five  [312] 
names,  and  then  from  the  standpoint  of  policy 
within  the  studio  normally  this  would  go  to  the 
head  of  the  sales  department;  in  the  instance  of 
RKO  it  is  Mr.  Depinet,  who  is  also  president  of 
RKO,  and  Mr.  Depinet  would  make  his  analysis  as 
to  how  this  cast  might  appeal  from  the  standpoint 
of  being  able  to  sell  it  to  exhibitors.  Based  upon 
his  opinions,  the  opinions  of  the  heads  of  the  studio, 
the  opinions  of  the  producer,  we  finally  assemble  a 
cast  and  begin  shooting. 

Q.  The  ultimate  purpose  being,  I  assume,  to 
have  a  jjicture  produced  which  will  have  a  box  office 
value  commensurate  with  its  cost  to  the  studio  ? 

A.     That  is  the  great  problem,  Mr.  Knupp. 

Q.  In  regard  to  "Carriage  Entrance,"  Mr. 
Sparks,  when  were  you  first  brought  into  the  situa- 
tion with  respect  to  production  of  that  picture? 

A.  Well,  it  was  the  latter  part  of  April,  1949,  I 
Siiess. 
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Q.  And  how  were  you  brought  into  the  produc- 
tion? 

A.  Wei],  one  afternoon  I  got  a  call  from  Mr. 
Rogell  to  come  to  his  office,  and  in  Mr.  Rogell's 
office  I  found  then  the  members  of  the  board  that 
were  acting  in  the  executive  capacity  within  the 
studio. 

Q.  I  think  I  ought  to  say  to  you,  Mr.  Sparks, 
that  here  you  will  not  be  permitted  to  testify  to 
any  conversations  [313]  that  you  may  have  had 
with  anybody  except  the  plaintiff  or  her  repre- 
sentative, so  that  any  of  your  discussions  with  these 
officers  of  RKO  will  not  be  permitted,  you  will  have 
to  bear  that  in  mind  to  testify. 

A.     Then  how  may  I  answer  your  question? 

Q.  You  can  testify  generally  what  you  were 
assigned  to  do,  I  think,  without  any  objection. 

The  Court:    What  you  did. 

The  Witness:  The  result  of  this  was  that  I  was 
informed  that  the  studio  had  accepted  a  package 
from  Pol  an  Banks  Productions;  it  consisted  of  a 
script  based  on  a  novel  called  "Carriage  Entrance," 
it  consisted  of  Ann  Sheridan  as  leading  lady,  Rob- 
ert Young  as  the  leading  man,  and  there  was  a 
contractual  obligation  that  made  it  necessary  that 
Mr.  Banks  appear  on  the  picture  as  producer.  And 
because  of  my  long  association  with  RKO  there  was 
a  feeling  that  Mr.  Banks  needed  someone  to  act  as 
a  liaison  and  to  sort  of  keep  him  out  of  trouble, 
which  is  very  easy  for  a  new  producer  to  get  into 
in  a  studio  that  he  does  not  know 
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Q.  (By  Mr.  Knupp)  :  Do  you  mean  to  say  that 
experienced  producers  never  get  into  any  trouble? 

A.  They  get  into  plenty.  But  inexperienced  ones 
can  get  into  even  more. 

Q.     At  the  time,  then,  that  you  were  brought  into 

the  picture,  it  appeared  as  though .    Withdraw 

that.  [314] 

At  the  time  that  you  were  brought  into  the  situa- 
tion it  appeared  as  though  the  picture  was  ready 
to  be  made?  A.     That  was  true. 

Q.  What  was  your  first  duty  in  connection  with 
the  production  of  the  picture,  Mr.  Sparks? 

A.  My  first  duty  was  to  read  the  script.  I  found 
that  it  was  not  a  complete  screen  play.  It  was  pos- 
sibly two-thirds  of  a  screen  play. 

Q.  Can  you  tell  us,  Mr.  Sparks,  at  this  point — 
the  jury  might  be  interested — in  a  brief  narrative 
what  the  story  was  that  you  were  going  to  make  the 
picture  from?  A.     Well,  this  story  was 

Q.     I  imagine  the  jury  enjoys  a  story. 

A.  I  don't  want  to  do  anything  here  that  may 
keep  them  out  of  the  theatre,  either. 

This  was  a  story  of  a  Creole  girl  in  New  Orleans. 
This  girl's  grandmother  had  been  a  prostitute.  The 
situation  with  her  immediate  family,  which  con- 
sisted of  her  aunt  and  her  cousin — they  were  on 
the  fringe  of  being  w^ealthy,  their  hope  was  that 
this  girl  would  marry  a  wealthy  man  who  was  one 
of  the  characters  in  the  story.  The  girl,  however, 
is  in  love  with  a  professor  at  the  university,  and 
the  progression  is  that  of  the  struggle  of  the  girl 
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between  the  factors  that  tried  to  keep  throwing  her 
background  between  her  and  her  romance,  and  how 
this  resolves  itself  in  the  [315]  final  unity  of  the 
professor  and  the  girl. 

That,  very  badly,  is  the  story. 

Q.  And  the  girl  in  the  story  was  the  part  which 
was  to  be  assigned  to  Miss  Sheridan? 

A.     That's  true. 

Q.  And  the  professor  in  the  story  was  Mark 
Lucas,  the  part  which  was  originally  intended  for 
Robert  Young? 

A.  Yes.  The  part  was  then  called  Quentin,  I 
believe. 

Q.  But  later  his  name  was  changed  to  Mark 
Lucas?  A.    Yes,  Mark  Lucas. 

Q.  And  the  cousin  of  the  girl  was  the  part  as- 
signed to  Melvyn  Douglas?  A.     That  is  true. 

Q.  I  interrupted  you  when  you  were  stating 
what  you  first  did  in  connection  with  this  produc- 
tion. 

A.  Well,  there  was  no  completed  screen  play  on 
this. 

Q.     What  was  the  situation  in  that  respect  ? 

A.  Leopold  Atlas  had  apparently  been  engaged 
by  Mr.  Banks  to  write  a  screen  play,  and  some- 
where along  in  the  writing  of  it  he  had  run  out  of 
dialogue,  and  the  latter  third  of  the  script  was  told 
in  narrative  form,  and  there  were  certain  factors  in 
the  narrative  form  which  were  not  admissible  to  the 
production  code,  having  to  do  with  the  standard  of 
morals,  which  we  must  have  in  pictures,  so  that  the 
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script   itself   was    a    considerable    problem    at    the 

beginning.  [316] 

AVhen  I  told  Mr.  Banks  this,  he  then  gave  me  a 
script  which  was  completed,  but  which  the  latter 
part  of  it  had  been  finished  by  himself,  and  Mr. 
Banks,  not  being  a  screen  play  writer,  it  didn't 
improve  the  quality  of  it  any.  So  the  first  task 
was  to  try  to  get  this  screen  play  into  some  sort 
of  form  so  it  might  ])e  shot  and  made  into  a  picture, 
and  to  that  point  we  engaged  a  writer,  Marion  Par- 
sonnet.  Mr.  Parsonnet  was  approved  by  Mr.  Rogell, 
who  was  the  executive  producer  of  the  studio,  and 
by  Mr.  Banks. 

Q.  I  think  Mr.  Banks  testified  that  he  worked 
with  Mr.  Parsonnet  in  the  revision  of  this  script,  is 
that  true? 

A.  Yes,  they  went  away  for  three  weeks  to  write 
on  this  script. 

Q.  Do  you  recall,  starting  with  April  29th,  about 
Avhen  it  was  that  their  efforts  were  finished  and  the 
script  was  in  final  form  or  budget  form,  at  least? 

A.  Well,  they  came  back  in  about  three  weeks. 
In  the  meantime  Robert  Stevenson  had  been  as- 
signed as  director,  as  I  recall  it,  and  they  presented 
— Mr.  Banks  having  the  prerogatives  of  a  producer, 
they  presented  a  script  to  Mr.  Stevenson  and  my- 
self, and  we  both  found  a  number  of  faults  with 
it,  and  then  Mr.  Stevenson,  myself  and  Mr.  Banks 
worked  with  Mr.  Parsonnet,  and  I  think  we  had  a 
first — what  we  call  a  first  draft  of  our  draft,  not 
actually  the  first  draft,  because  in  draft  numbers 
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this  would  have  been  the  third  draft,  [317]  Ijut 
actually  for  studio  purposes  and  within  the  studio 
this  became  the  first  draft  of  "Carriage  Entrance," 
and  I  think  that  was  out  of  the  mimeographing  de- 
partment around  the  7th  of  July. 

Q.  What  was  your  particular  problem  in  con- 
nection with  the  script,  Mr.  Sparks,  if  there  was  a 
particular  problem,  with  relation  to  the  characters 
that  you  w^ere  trying  to  develop? 

A.  Well,  there  was  quite  a  problem  with  respect 
to  the  professor,  because  from  a  literary  sense  there 
was  an  inference  in  the  scrijjt,  in  the  novel,  that 
there  was  a  rather  esthete  quality  to  this  professor; 
this  professor  was  to  be  the  leading  man,  and  from 
the  standpoint  of  what  we  term  sex  in  pictures  w^e 
had  to  do  a  great  deal  to  try  to  make  that  character 
a  little  more  virile  than  he  was  in  the  original  ver- 
sion. There  was  also  the  question  of  certain  censor- 
ship problems  with  respect  to  the  picture,  because 
this  touched  on  a  subject  that  is  not  too  often  put 
on  the  screen,  and  there  had  to  be  a  certain  amount 
of  taste  used  in  trying  to  present  this  in  such  a  way 
that  it  would  not  be  in  any  way  offensive. 

Q.  When  the  script  was  revised,  what  in  your 
judgment  was  the  result  of  the  revision  as  far  as 
the  character  of  Mark  Lucas,  the  i^rofessor,  was 
concerned? 

A.  Well,  I  think  he  came  out  a  very  strong  and 
very  [318]  attractive  character. 

Q.  So  that  the  revision  of  the  script  resulted  in 
that  ])eing  a  more  desirable  part  to  play  in  the  pic- 
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ture?  A.     To  my  way  of  thinking,  yes. 

Q.  When  did  you  first  meet  the  plaintiff,  Miss 
Sheridan,  in  connection  with  this  picture  ? 

A.  Miss  Sheridan,  I  think,  came  to  the  studio 
around  the  5th,  I  believe  it  was  the  5th ;  it  was  after 
the  4th,  I  think  the  day  after  the  4th  of  July. 

Q.  Were  you  there  at  the  luncheon  which  was 
given  for  Miss  Sheridan,  which  she  mentioned  as 
being  a  welcoming  soi*t  of  affair? 

A.  Yes;  Miss  Sheridan  and  Mr.  Hickox,  whom 
Miss  Sheridan  introduced  to  me  as  her  business 
manager,  and  Mr.  Banks,  came  to  my  office  before 
we  went  to  lunch,  and  we  went  to  the  lunch. 

Q.  You  knew  Miss  Sheridan  before  this,  did 
you? 

A.  Yes,  I  have  known  Miss  Sheridan  since  she 
came  from  Dallas  many  years  ago. 

Q.  Did  you  know  Mr.  Andrew  Hickox  before 
this?  A.     No,  I  had  never  met  him  before. 

Q.     Who  introduced  him  to  you? 

x\.     I  believe  Miss  Sheridan  did. 

Q.  What  did  she  say  that  he  was,  if  anything, 
at  the  time  she  introduced  him?  [319] 

A.     Her  business  manager. 

Q.  Did  you  have  any  conversation  with  Miss 
Sheridan  on  the  occasion  of  this  first  visit  with 
respect  to  the  leading  man  role  in  the  picture? 

A.  Mr.  Knopp,  I  don't  believe  so.  I  think  it  is 
normally  a  practice  that  when  a  player  who  has  not 
been  on  a  lot — that  doesn't  apply  alone  to  RKO, 
but  there  is  always  a  little  interlude  of  social  mat- 
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ters  before  we  get  down  to  sparring  about  the 
questions  of  cast  and  other  things,  and  the  occasion 
of  this  hmcheon  was  merely  to  welcome  Miss  Sheri- 
dan on  the  lot.  I  think  we  talked  only  in  generali- 
ties, and  there  was  nothing  specific,  because  it 
appeared  from  the  status  of  the  package  that  it  was 
practically  ready  to  begin  production,  and  was  not 
(concerned  with  any  problems. 

Q.  Did  you  attend  some  meeting  at  which  Miss 
Sheridan  was  present,  at  which  the  question  of  the 
designation  of  certain  people  as  a  hairdresser,  or 
wardrobe  woman,  or  make-up  woman  was  discussed  % 

A.  Yes,  that  could  have  been  at  this  luncheon; 
those  are  purely  routine  matters,  because  a  star  of 
Miss  Sheridan's  dimension  generally  has  those  per- 
sons in  the  hairdressing,  makeup,  and  wardrobe 
department  that  they  like,  and  they  go  with  them 
from  picture  to  picture,  and  Miss  Sheridan  gave 
us  the  names  of  those  persons  and  I  told  her  they 
would  be  engaged  by  the  studio,  and  they  subse- 
quently were.  [320] 

Q.  As  I  understand  it,  Mr.  Travilla  was  desig- 
nated by  Miss  Sheridan  as  the  designer  of  her  cos- 
tumes in  this  picture?  A.     He  was,  yes. 

Q.  Mr.  Travilla  was  the  choice  of  Miss  Sheridan, 
was  he? 

A.  Yes,  we  borrowed  him  from  20th  Century- 
Fox  for  the  picture. 

Q.  You  had  to  get  him  from  outside  in  order  to 
comply  with  her  request  that  he  should  be  em- 
ployed, is  that  true?  A.     That  is  true. 
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Q.  When  did  you  ascertain,  Mr.  Sparks,  that 
Mr.  Young  had  refused  to  approve  this  part  in  the 
picture  ? 

A.  I  think  Mr.  Banks  advised  me  of  this  some- 
where around  the  9th  or  10th  of  July. 

Q.  I  can  tell  you,  Mr.  Sparks,  from  the  record 
that  the  script  was  submitted  to  Mr.  Young's  agent 
on  July  7th,  and  the  refusal  in  writing  from  Mr. 
Young  was  received  by  the  studio  on  July  12th. 
Does  that  indicate  to  you  when,  possibly,  you  first 
heard  this? 

A.  Yes,  it  does.  Mr.  Banks  had  the  same  agent 
that  Mr.  Young  had,  being  Nat  Goldstone,  and 
Polan  brought  me  word  from  the  Nat  Goldstone 
office  that  Young  had  turned  down  or  intended  to 
turn  down  the  part,  before  any  official  letter  came 
to  the  studio.  [321] 

Q.  But  it  w^as  after  the  script  had  been  sent  to 
Goldstone 's  office! 

A.     A  very  short  time  after,  yes. 

Q.  So  it  must  have  been  between  the  7th  and 
12th  of  July?  A.     That's  right. 

Q.  When  you  learned  of  this,  situation  did  you 
make  any  attempt  to  persuade  Mr.  Young  to  change 
his  mind? 

A.  Well,  I  made  an  attempt  to  get  hold  of  Mr. 
Young,  because  I  could  not  understand  if  he  had 
approved  the  original,  which  was  an  incomplete 
script,  in  which  the  character  was  not  at  all  an 
attractive  character,  I  couldn't  understand  what  his 
reasons  were  for  turning  down  this  script,  which 
in  all  of  our  estimations  was  a  much  better  script, 
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and  I  was  unable  to  get  hold  of  Mr.  Young  because 
he  had  some  time  around  the  4th  of  July  gone  up 
north,  I  think,  to  Carmel  or  some  place,  and  I 
couldn't  reach  him,  or  apparently  his  agent 
couldn't  reach  him  in  a  way  that  I  might  sit  down 
and  talk  with  him,  because  it  was  rather  unusual 
for  a  star  of  Mr.  Young's  i)osition  to  turn  do\^^l  a 
part  and  not  allow  the  producer  some  rebuttal,  or 
not  allow  the  producer  or  those  concerned  with  the 
production  of  the  picture  to  ascertain  exactly  what 
his  objections  were,  and  if  they  were  at  all  amenable 
to  any  kind  of  fixing,  to  allow  us  an  opportunity  to 
fix  or  to  change  or  to  alter  the  script.  [322]  But 
at  no  time  was  I  able  to  get  hold  of  Mr.  Young, 
and  in  fact  his  agent  finally  told  me  that  he  had 
just  completed  a  picture  at  Columbia,  that  he  was 
now  engaged  in  getting  together  a  radio  program, 
which  is  on  the  air  now,  called  ''Father  Knows 
Best,"  and  that  his  feeling  was  that  there  was  no 
need  of  talking  to  Mr.  Young,  because  he  appar- 
ently— in  fact,  I  never  could  find  any  evidence  that 
Mr.  Young  had  actually  agreed,  at  least  I  could  find 
nothing  in  writing  that  he  ever  had  agreed  to  do 
this  part. 

Q.  With  respect  to  approval  of  the  original 
script  or  the  story  itself,  you  mean?  A.     No. 

Q.  As  a  result  of  whatever  efforts  you  made, 
Mr.  Young  eventually  did  absolutely  refuse  to  per- 
form the  role? 

A.  I  presume  he  did.  Since  this  was  a  package 
deal,  and  since  l)oth  Miss  Sheridan  and  Mr.  Banlrs 
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stood  in  the  way  of  participating  in  the  profits  of 
the  picture,  I  even  appeal  to  them  that  they  make 
some  effort  to  try  to  find  out  what  had  happened 
to  their  man,  and  why  he  had  changed  his  mind; 
and  apparently  they  were  not  successful  in  con- 
tacting him. 

Q.  Did  you  discuss  that  question  with  Miss 
Sheridan?  A.     I  did. 

Q.     When  did  you  discuss  it  with  her"? 

A.  I  think  it  was  probably  somewhere  around 
the  11th.  [323] 

Q.  Probably  the  first  meeting  you  had  with  Miss 
Sheridan  after  you  learned  that  Mr.  Young  would 
not  perform  the  role? 

A.     I  am  not  quite  clear  about  that,  Mr.  Knupp. 

Q.  I  don't  expect  you  to  remember  the  date,  but 
relatively  ? 

A.     It  seems  that  would  follow,  yes. 

Q.  Will  you  tell  us  what  was  said  in  that  dis- 
cussion between  you  and  Miss  Sheridan  about  this 
matter  ? 

A.  Well,  Mr.  Hickox  was  also  present,  and  I 
don't  know  what  was  said,  apparently  nothing  con- 
structive, because  nothing  occurred  to  change  the 
situation. 

Q.  When  did  you  start  your  efforts,  then,  to 
secure  somebody  to  take  Mr.  Yoimg's  place? 

A.  I  think  this  must  have  happened  sometime 
after  the  official  notice  had  been  received  by  the 
studio  that  Mr.  Young  would  not  play  the  part;  in 
fact,  I  think  that  Polan  began  to  assemble  nauK^s 
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even  prior  to  that  time,  because  he  had  been  in 
contact  with  Goldstone,  and  I  presmne  that  he  felt 
that  this  was  impossible  insofar  as  Mr.  Young  was 
concerned,  so  we  began  then  making  out  a  list  of 
possible  people  to  play  this  part. 

Q.  And  this,  you  think,  must  have  been  shortly 
after  July  12th?  A.     Yes,  I  think  so.  [324] 

Q.  Had  you  determined  at  that  time,  Mr. 
Sparks,  about  how  long  it  would  take  to  produce 
this  picture? 

A.     Do  you  mean  in  shooting  schedule? 

Q.     Yes,  in  shooting  schedule. 

A.     No,  I  don't  think  so  at  this  time. 

Q.  Will  you  tell  us,  if  you  had  conversations 
with  Miss  Sheridan  about  this  matter  of  a  substi- 
tute for  Mr.  Young,  will  you  tell  us  aj^proximately 
when  the  first  of  these  meetings  occurred? 

A.  Well,  it  was  somewhere  around  the  12th,  I 
would  say. 

Q.     Where  did  it  occur?  A.     My  office. 

Q.     Who  was  present? 

A.  Mr.  Banks,  Mr.  Stevenson,  Miss  Sheridan, 
and  Mr.  Hickox. 

Q.  Will  you  tell  us  what  was  said  by  the  various 
parties  present  at  that  conference? 

A.  Well,  I  can  answ^er  that  only  in  general,  Mr. 
Knupp.  We  have  in  the  motion  picture  industry  a 
booklet  that  is  put  out  by  the  motion  picture  indus- 
try wiiich  contains  the  pictures  and  either  agency 
or  phone  number  where  you  can  reach  the  2:)lay('is. 
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and  we  began  an  exhaustive  search  through  this  to 

tr}^  to  find  a  leading  man. 

Q.  Do  you  recall  whether  the  names  of  Mr. 
Ryan  or  Mr.  [325]  Ferrer  were  discussed  at  that 
meeting  ? 

A.  Well,  we  have  under  contract  at  RKO  both 
Mr.  Ryan  and  Mr.  Ferrer,  and  I  think  from  the 
very  beginning  that  it  had  been  indicated  to  me  by 
Mr.  Rogell,  when  it  became  common  knowledge  that 
Mr.  Young  was  not  going  to  do  this  part,  that  either 
or  both  of  these  two  players,  Mr.  Ryan  or  Mr. 
Ferrer,  would  be  avaihible  for  the  picture. 

Q.  What  in  your  judgment  was  the  suitability 
of  either  or  both  of  these  two  men  for  this  role? 

A.  Well,  I  think  of  the  two  Mr.  Ryan  is  by  far 
the  best,  although  Mr.  Ferrer  is  a  fine  actor,  and 
probably  could  have  given  a  very  excellent  per- 
formance of  it.  Of  the  two  men,  my  preference  was 
always  Ro])ert  Ryan. 

Q.  What  did  you  think  about  Mr.  Ryan  in  the 
part  of  this  role? 

A.     I  thought  he  would  be  fine. 

Q.  Did  you  feel  that  he  would  have,  in  combina- 
tion with  Miss  Sheridan,  made  a  successful  picture  ? 

A.     I  am  certain  they  would  have. 

Q.  Did  you  discuss  these  matters  with  Miss 
Sheridan  at  this  first  meeting,  about  Ryan  and 
Ferrer  ? 

A.  At  that  time  I  was  making  another  picture, 
''Bed  of  Roses,"  with  Joan  Fontaine,  and  I  had 
both  Mr.  Ferrer  and  Mr.  Ryan  in  that  picture,  and 


vs.  Ann  Sheridan  343 

(Testimony  of  Robert  Sparks.) 

I  believe  that  it  was  right  around  this  time  that  one 
day  in  the  dailies  there  was  a  short  scene,  [326]  a 
couple  of  hundred  feet  in  which  both  of  these  actors 
appeared,  and  I  believe  at  this  first  meeting  or  at 
one  of  our  early  meetings  with  respect  to  the  cast, 
I  took  Miss  Sheridan,  Mr.  Hickox  and  Mr.  Banks 
and  we  went  to  the  projection  room  and  I  ran  this, 
what  we  call  a  rough  daily  scene.  This  is  a  scene 
just  as  it  is  shot  on  the  set  and  before  it  has  been 
cut,  or  before  there  have  been  close-ups  and  the 
other  things  that  we  do  before  we  edit  a  picture. 
And  I  showed  both  of  them  these  takes.  There  were 
probably  tw^o  or  three  takes  of  the  same  scene. 

Q.  Did  Miss  Sheridan  or  Mr.  Hickox  express 
any  reaction  to  what  they  saw  in  the  film? 

A.     They  felt  that  they  weren't  right  for  it. 

Q.     What  did  Miss  Sheridan  say  in  that  respect? 

A.     I  think  she  said  she  didn't  like  either  man. 

Q.     And  did  Mr.  Hickox  say  anything? 

A.     He  didn't  like  either  man,  either. 

Q.  Did  you  at  any  time  either  at  this  discussion 
or  any  of  the  discussions  that  you  had  with  Miss 
Sheridan,  or  Mr.  Hickox,  ever  express  any  oj^inion 
that  Mr.  Ryan  was  not  right  for  the  role? 

A.  No.  I  may  have  expressed  an  opinion  that  I 
felt  that  Mr.  Ryan  was  far  more  suitable  or  was 
better  suited  than  Mr.  Ferrer,  but  I  don't  think 
that  I  could  have  said  that  either  of  them  was  un- 
suitable for  the  role.  [327] 

Q.  After  you  had  shown  this  film  to  ^Ir.  Hickox 
and   Miss    Sheridan,    ''Bed    of    Roses,"    in    which 


344  RKO  Pictures,  Inc.,  etc. 

(Testimony  of  Robert  Sparks.) 
Ferrer  and  Ryan  appeared,  did  you  then  have  some 
further  discussions  at  a  later  date  about  the  matter 
of  securing  a  leading  man  in  this  picture? 

A.  Well,  at  this  point  it  seemed  Miss  Sheridan 
had  been  in  Europe  for  some  months,  and  I  had  a 
feeling  that  she  had  not  seen  some  of  the  recent 
pictures  and  had  not — ^because  there  were  some 
names  of  what  we  call  the  up  and  coming  leading 
men  that  she  didn't  seem  to  ])e  familiar  with  their 
names  or  faces,  and  I  made  the  suggestion  to  he]' 
that  w^e  have  at  RKO  16-millimeter  prints  of  pic- 
tures, and  we  can  get  16-millimeter  prints  from 
other  studios. 

Q.  You  mean  prints  that  some  of  these  younger 
men  that  you  thought  were  suitable  for  the  picture 
had  appeared  in? 

A.  Not  necessarily  younger  men,  but  new  to  the 
picture  industry,  men  who  came  up.  And  I  offered 
to  send  a  projection  machine  and  to  supply  Miss 
Sheridan  with  as  many  films  as  I  could  get,  and 
she  could  run  these  in  her  home.  And  she  told  me 
at  that  time  that  she  was  having  her  house  remod- 
eled and  had  no  place  to  run  these  pictures.  Then 
I  suggested  that  we  get  in  some  pictures  from  the 
outside  and  look  at  them.  And  with  one  thing  and 
another  we  never  got  around  to  that.  [328] 

Q.  What  did  Miss  Sheridan  say  when  you  sug- 
gested that  you  would  get  in  some  pictures  from 
the  outside  to  show  them  at  the  studio? 

A.  Well,  I  believe  she  said  that  she  hadn't  seen 
anything  that — any  person  that  she  wanted  to  see 
in  a  picture. 
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Q.  Do  you  recall  that  the  name  of  John  Lund 
was  mentioned  during  these  discussions? 

A.    Yes,  he  was. 

Q.  Do  you  know  what  Miss  Sheridan  or  Mr. 
Hickox  said  with  respect  to  him? 

A.  If  I  remember  correctly,  Miss  Sheridan  had 
never  seen  Mr.  Lund  on  the  screen  and  her  first 
reaction  to  him  was  an  adverse  one.  I  think  either 
after  I  or  Polan  had  told  her  something  about  Lund 
she  seemed  to  get  a  little  interested  in  him,  and  then 
the  next  thing  I  had  ascertained,  since  Mr.  Lund 
is  under  contract  to  Paramount,  not  RKO,  was  if 
Mr.  Lund  would  be  available.  I  think  this  matter 
was  turned  over  to  Mr.  Schuessler,  and  I  think 
some  time  later  Limd  was  not  available  because  he 
had  been  assigned  to  another  picture. 

Q.  Did  you  at  some  time  subsequent  to  the  show- 
ing of  this  film,  "Bed  of  Roses,"  arrange  to  show 
Miss  Sheridan  some  other  film  at  the  studio? 

A.  No.  Mr.  Rogell  arranged  it.  I  did  not  ar- 
range any.  [329] 

Q.     Do  you  know  what  it  was  that  was  shown? 

A.  I  think  it  was  another  scene  from  "Bed  of 
Roses."  I  think,  also,  there  was  "The  Macomber 
Affair";  there  was  a  picture  that  had  been  made 
at  the  studio  called  "Blood  on  the  Moon." 

Q.     Who  ajjpeared  in  that  picture? 

A.  Robert  Preston.  I  don't  recall.  There  were 
two  or  three  other  pictures  that  at  least  were  on 
the  list. 

Q.     Did  Miss   Sheridan   make   any   comment   to 
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you  with  respect  to  Robert  Preston? 

A.     She  said  she  didn't  think  he  was  right  for  it. 

Q.  Did  she  say  what  her  reason  was  for  not 
thinking  he  was  right? 

A.  No,  I  don't  know  that  she  gave  any  specific 
reason,  but  she  said  she  just  didn't  like  him  for 
the  part. 

Q.  Do  you  recall  having  a  conversation  with 
Miss  Sheridan  after  she  had  seen  the  picture  "Lost 
Boundaries"  in  which  Ferrer  appeared,  I  mean  a 
conversation  with  respect  to  his  use  in  the  picture 
as  leading  man? 

A.  AVell,  that  was  a  running  that  was  arranged 
by  Mr.  Rogell,  and  I  think  Miss  Sheridan's  com- 
ment was  that  he  was  a  very  fine  actor,  that  she 
enjoyed  the  picture,  but  she  didn't  think  he  was 
right  for  the  part. 

Q.  Did  she  say  why  she  didn't  think  he  was 
right  for  the  part?  [330]  A.     No. 

Q.  Did  she  in  any  of  these  discussions  with  you 
in  which  she  said  that  an  actor  wasn't  right  for  the 
part  explain  what  the  basis  for  her  statement  was, 
or  what  her  reasons  were  for  not  thinking  that  he 
was  right? 

A.  I  can't  recall  what  reasons  there  were,  Mr. 
Knupp. 

Q.  Do  you  recall  whether  she  assigned  any  rea- 
sons at  all  in  any  of  these  discussions  Avith  you  as 
to  why  she  didn't  think  an  actor  was  right  for  the 
l^art  ? 
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A.  I  don't  think  she  went  into  it  very  exten- 
sively. 

Q.  When  did  the  name  of  Franchot  Tone  come 
into  your  discussions,  Mr.  Sparks? 

A.  It  was  at  one  of  these  meetings  during  the 
afternoon  we  were  discussing  actors,  and  Miss 
Sheridan  said  something  a])out  Doc  Tone,  and  I 
asked  her  if  she  knew  Doc,  and  she  said  she  kiiew 
him  quite  well.  I  said,  *'He  is  on  the  lot,"  because 
he  was  at  that  time  editing  a  picture  that  he  had 
made  in  Paris,  called  "The  Man  on  the  Eiffel 
Tower."  I  said,  "Would  you  like  to  talk  to  Tone 
if  I  could  get  him  down  here?"  And  she  said  she 
would  very  much.  So  I  called  around  and  I  think 
he  was  up  on  the  dubbing  stage,  and  some  10  or  15 
minutes  later  he  arrived,  and  we  sat  aroimd  in  the 
office  and  talked. 

Q.  Then,  what  did  Miss  Sheridan  say  with  re- 
spect to  Tone?  [331] 

A.  She  said,  after  Tone  had  left  the  office,  she 
turned  to  me  and  said,  "Doc  is  my  man."  And  I 
said,  "That's  fine,  that  is  something  that  we  will 
have  to  take  up  with  Rogell  and  let  him  take  it  up 
and  see  how  they  react  to  it.  If  you  like  Tone  for 
this  I  certainly  shall  submit  him."  So  the  follow- 
ing morning  I  did,  to  Mr.  Rogell. 

Q.     What  was  the  result? 

A.  Well,  Mr.  Rogell  wasn't  very  impressed  with 
it.  He  made  a  comment  which  was  that  he  was  get- 
ting a  little  tired  of  these  delays,  and  the  fact  that 
Miss  Sheridan  was  wearing  him  down  to  tlie  jx^int 
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that  if  he  had  his  way  he  would  accept  Mickey 
Mouse,  but  he  said  that  he  would  take  the  matter 
up  with  Mr.  Hughes  and  see  what  Mr.  Hughes' 
reaction  was. 

He  subsequently  told  me  that  Mr.  Hughes  did 
not  react  well  to  the  name  of  Franchot  Tone,  but 
had  asked  Mr.  Rogelfto  phone  Mr.  Depinet  in  New 
York  and  see  what  Depinet  felt  about  it;  that  he 
had  phoned  Depinet  and  Depinet  reacted  very  ad- 
versely to  it,  and  told  Mr.  Rogell  that  this  is  a 
costume  picture,  which  is  not  a  very  salable  piece 
of  film  anyway,  and  that  he  needed  every  cast  asset 
that  he  possibly  could  have  to  help  him  in  the  sale 
of  it,  and  to  ask  us  to  please  not  put  Tone  in  the 
picture,  but  to  try  to  get  someone  with  a  little 
fresher  value  than  Tone  had. 

Q.  You  said  this  was  a  costly  picture.  How 
much  was  [332]  the  picture  to  cost? 

A,     I  said  a  costume  picture,  a  period  picture. 

Q.  A  costume  picture.  I  didn't  imderstand. 
What  was  the  budget  on  this  picture,  do  you  recall, 
approximately  % 

A.  I  think  it  was  somewhere  close  to  one  mil- 
lion two. 

The  Court:     Meaning  $1,200,000? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Knupp)  :  Was  that  at  that  period 
a  costly  picture  and  generally  considered  a  costly 
picture  in  the  motion  picture  industry? 

A.  Yes,  that  represented  quite  an  expensive  pic- 
ture. 
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Q.  Did  you  have  any  further  discussion  at  tlie 
time  Mr.  Tone's  name  was  mentioned  with  Miss 
Sheridan,  again,  about  Ryan  or  Ferrer? 

A.  Well,  I  think  I  told  Ann  at  one  jjeriod  in 
these  discussions  that  we  had — I  don't  know,  there 
were  five  or  six  of  them — over  a  period  exceeding 
a  month,  that  I  felt  she  could  make  this  very  easy 
on  herself  if  she  accepted  either  Ryan  or  Ferrer, 
and  I  strongly  advised  her  that  of  the  two  I  liked 
Ryan  better  for  the  part.  But  she  had  practically 
no  interest  or  no  feeling  about  Ryan,  although  the 
part  that  she  saw  him  in  in  "Bed  of  Roses"  he  was 
a  romantic  type,  a  leading  man.  He  is  considered 
a  very  virile  actor. 

Q.  AVho  did  he  play  with  in  that?  Did  you  say 
Joan  Fontaine?  [333]  A.    Yes. 

Q.  Who  I  understand  is  one  of  the  best  known 
leading  women  in  the  motion  picture  business? 

A.  As  a  matter  of  fact,  when  Miss  Fontaine 
came  on  the  lot  to  make  "Bed  of  Roses"  she  re- 
quested Ryan. 

Q.  Do  you  recall  at  the  meeting  where  Mr. 
Tone's  name  came  up  and  you  had  this  discussion 
about  whether  Miss  Sheridan  wouldn't  further  con- 
sider Ferrer  or  Ryan,  you  had  some  discussion  or 
Mr.  Hickox  made  some  statement  a])out  the  ques- 
tion of  what  would  happen  if  the  picture  didn't  get 
started  ? 

A.  Well,  I  think  under  the  terms  of  Miss  Sheri- 
dan's contract  she  had  15  weeks 

Mr.  Gang:     Just  a  moment.    I  hesitate  to  inter- 
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nipt  the  narrative,  but  I  do  think  Mr.  Knupp 
shouldn't  lead  this  particular  witness,  who  is  his 
own  witness.  I  might  suggest  if  he  would  get  the 
conversation  chronologically,  persons  present,  we 
might  get  the  story  in  a  less  objectionable  form.  I 
don't  object;  I  just  make  the  suggestion. 

The  Court :  The  answer  will  be  sticken,  anyhow, 
since  the  witness  started  to  tell  us  what  was  in  the 
contract.   The  contract  is  in  evidence. 

Mr.  Knupp:  I  can  state  to  the  witness  that  the 
contract  does  require  that  unless  Miss  Sheridan's 
services  are  completed  within  15  weeks  from  the 
starting  date  she  is  entitled  [334]  to  receive  addi- 
tional compensation  of  $10,000  a  week. 

There  is  no  objection  to  my  making  that  state- 
ment to  the  witness,  if  the  court  please. 

The  Court :  What  is  your  question  to  the  witness 
now? 

Mr.  Knupp :  I  am  asking  now  for  the  conversa- 
tion that  ensued  at  this  meeting  in  his  office  with 
Miss  Sheridan  and  Mr.  Hickox  with  respect  to  what 
would  be  the  result  if  the  picture  wasn't  finished 
in  15  weeks? 

The  Witness:  I  think  Mr.  Hickox  made  some 
remark  about  the  $10,000  a  week,  and  that  Howard 
Hughes  had  plenty  of  money.    Some  such  remark. 

Q.  (By  Mr.  Knupp) :  Do  you  recall  having 
further  conversations  after  this  time  with  respect 
to  the  possibility  of  filling  this  part,  Mr.  Sparks,  I 
mean  with  Miss  Sheridan  and  Mr.  Hickox? 

A.     I  may  have,   Mr.   Knupp,   but  around   this 
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period  I  think  tliat  Mr.  Roji^ell  took  over  the  at- 
tempt to  try  to  get  this  matter  solved,  and  I  v^as 
on  the  fringe  of  some  of  those  conversations  and 
meetings,  but  I  think  that 

Q.  Did  you  have  any  discussions  with  Miss 
Sheridan  or  Mr.  Hickox  with  respect  to  Basehart, 
Richard  Basehart?  A.     No,  I  did  not. 

Q.  Do  you  recall  now  about  the  date  on  which 
you  had  your  last  discussion  with  Miss  Sheridan 
with  respect  to  this  matter?  The  contract  was 
terminated  on  August  17th ;  does  [335]  that  refresh 
your  recollection  as  to  how  long  before  that  you 
may  have  discussed  the  matter  finally  with  Miss 
Sheridan  ? 

A.  I  think  it  must  have  been  around  the  early 
part  of  August. 

Q.  Do  you  recall  what  Miss  Sheridan  told  you 
in  her  last  conversation  with  respect  to  the  matter? 

A.  She  told  me  that  the  actor  she  wanted  for 
this  part  was  Franchot  Tone,  and  that  all  other 
names  that  had  been  submitted  were  completely 
unacceptable  to  her. 

Q.  Did  she  say  what  she  expected  or  intended 
to  do  in  that  connection?  A.     No. 

Q.  Mr.  Sparks,  this  picture  was  finally  produced 
at  the  studio  ?  A.     It  was. 

Q.  And  in  the  production  Miss  Ava  Gardner 
appeared  in  the  role  of  Barbara,  the  leading  lady? 

A.     She  did. 

Q.     And  Robert  Mitchum  as  Mark  Lucas? 

A.     He  did. 
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Q.  Do  you  know  whether  or  not  at  the  tinie  that 
you  had  these  discussions  with  Miss  Sheridan, 
Mitchum  was  available  for  a  part  in  the  picture 
' '  Carriage  Entrance ' '  ? 

A.  No,  Mitchum  was  in  a  picture  called  '^  Holi- 
day Affair." 

Q.  Do  you  know  whether  he  had  subsequent 
commitments  [336]  at  the  studio  after  he  finished 
'^ Holiday  Affair"? 

A.  The  position  of  Mitchum  was — Mr.  David 
Selznick  had  half  of  Mr.  Mitchum 's  contract. 

Q.  When  you  say  he  had  half  of  his  contract, 
what  do  you  mean? 

A.  I  mean  that  he  held  half  interest  in  Mr. 
Mitchum  as  an  actor. 

Q.     AVas  he  entitled  to  half  his  time? 

A.  He  was  entitled  to  half  his  picture  time.  And 
Mr.  Hughes  was  at  that  time  talking  about  putting 
him  in  "Jet  Pilot,"  and  Mr.  Selznick  was  talking 
about  selling  him  to  Warner  Brothers,  and  in  fact — 
that  is  all  for  that  period. 

Q.  Do  you  know^  when  it  was  finally  determined 
to  put  Mr.  Mitchum  in  "Carriage  Entrance"? 

A.  Well,  Mr.  Mitchum  reported  to  me  some- 
where around  the  26th  of  September. 

Q.     When  did  the  production  actually  start? 

A.  The  principal  photography  started  on  the 
3rd  of  October. 

Q.  Do  you  know  Avhen  Miss  Gardner  was  as- 
signed to  play  the  leading  female  role  in  the 
picture  ? 
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A.  I  believe  this  was  somewhere  around  the 
middle  of  September,  Mr.  Knupp.  I  am  not  exactly 
sure. 

Q.  After  Miss  Sheridan's  contract  was  termi- 
nated was  [337]  anything  done  with  respect  to  the 
script  ? 

A.  The  only  thing  that  was  done,  I  had  some 
discussions  with  Mr.  Rogell  about  it  and  told  him 
that  Parsonnet 

Q.     Just  omit  your  discussions  with  Mr.  Rogell. 

The  Court:     Did  you  revise  the  script? 

The  Witness:    Yes,  we  did. 

Q.  (By  Mr.  Knupp) :  Was  there  any  revision 
of  the  script  after  Miss  Sheridan's  contract  was 
terminated  ?  A.    Yes. 

Q.  Do  you  know  whether  or  not  prior  to  the 
termination  of  her  contract  that  costumes  for  Miss 
Sheridan  had  been  finished? 

A.     They  had  been  completed. 

Q.  And  what  happened  to  those  after  her  con- 
tract was  terminated?  Were  they  used  by  the  sub- 
sequent actress  who  took  her  place? 

A.     I  believe  that  two  of  them  were  suitable. 

Q.  What  happened  with  respect  to  the  produc- 
tion staff  after  Miss  Sheridan's  contract  was  termi- 
nated?  Was  the  staff  continued? 

A.  I  don't  believe  so,  Mr.  Knupp.  I  wouldn't 
know.  The  production  department  would  know  that. 

Mr.  Knupp :     I  think  that  is  all. 

The  Court:  We  will  take  a  short  recess  at  this 
time. 
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Court  will  remain  in  session  until  the  jury  [338] 
retires. 

Remember  the  admonition  of  the  court  not  to 
discuss  this  case  among  yourselves  or  with  anyone 
else,  or  to  form  or  express  any  opinion  of  the  case 
until  it  is  finally  submitted  for  your  verdict.  The 
jury  may  retire. 

Court  will  stand  adjourned. 

(A  recess  was  taken.) 

The  Court:  The  record  will  show  that  the  juiy 
are  present  and  in  their  proper  places. 

Mr.  Gang :     So  stipulated. 

The  Court:     Proceed. 

Mr.  Gang:  If  the  court  please,  may  I  hand  to 
Mr.  Sparks  the  original  of  his  deposition  taken  by 
me  on  December  12,  1948,  before  Harold  M.  Lie- 
bovitz,  Notary  Public,  so  in  case  any  questions  arise 
it  will  be  available  to  him  % 

The  Court :     You  may. 

Cross-Examination 
By  Mr.  Gang: 

Q.  Mr.  Sparks,  the  responsibility  of  a  producer 
is  a  serious  one,  is  it  not  ?  A.     It  is,  yes. 

Q.  In  other  words,  you  have  somewhat  direct 
charge  of  the  actual  operations  leading  up  to  the 
making  of  the  picture  and  until  it  is  completed? 

A.  Normally,  yes.  In  this  case  this  was  governed 
a  great  deal  by  Mr.  Banks'  relation  to  the  pic- 
ture. [339] 
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Q.  In  other  words,  your  situation  here  was  not 
a  normal  one?  A.     Abnormal,  certainly. 

Q.  And  that  distinguishes  it  from  the  ordinary 
run-of-the-mill  picture  in  which  you  acted  as  pro- 
ducer*? A.     Yes,  sir. 

Q.  Is  it  fair  to  state  that  you  were  sort  of  a 
watchman  for  the  studio  on  this  operation  ? 

A.     That,  and  a  messenger  boy. 

Q.  In  other  words,  a  watchman  and  messenger 
boy,  liaison  is  a  five  dollar  word  for  that  ? 

A.     That's  idght,  sir. 

Q.  You  also  said  that  this  package  was  taken 
over  by  the  studio,  is  that  correct  I 

A.     That  was  my  understanding,  yes. 

Q.  And  at  the  time  you  were  informed  of  your 
function  for  the  studio  you  understood  that  the 
picture  was  ready  to  be  made,  you  said  ? 

A.     That's  it,  yes. 

Q.  That  meant  that  Miss  Sheridan  was  to  play 
the  leading  female  role*?  A.     Yes. 

Q.  Mr.  Robert  Young  was  to  play  the  leading 
male  role?  A.     That's  right. 

Q.     The  director  had  been  approved?  [340] 

A.     Yes. 

Q.  And  the  screen  play  or  story  to  be  made  had 
been  approved?  A.     Yes. 

Q.  Did  you  state  in  your  direct  testimony  from 
whom  you  got  this  information  at  the  studio  ? 

A.    Mr.  Rogell. 

Q.  Did  you  understand  at  that  time  that  this 
project  was  taken  over  as  part  of  the  settlement  of 
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a   lawsuit?  A.     I   didn't  know  that,  no,  sir. 

Q.     Did  you  subsequently  learn  that  ? 

A.     I  learned  that,  yes,  sir. 

Q.  In  that  connection  you  testified  on  direct 
examination  that  Mr.  Depinet,  who  was  in  charge 
of  sales,  I  believe,  said  that  this  was  not  a  salable 
film  anyAvay.  Do  you  remember  saying  that  % 

A.  No,  I  didn't  say  "salable."  I  said  it  was  not 
a  desirable  film  from  the  standpoint  of  sales,  be- 
cause as  distinguished  between  a  modem  picture,  a 
costume  picture  is  supposed  to  be,  according  to  the 
precedents  of  this  business,  less  appealing  at  the 
box  office  than  the  modern  picture. 

Q.  I  made  a  note  at  the  time  you  said  it,  Mr. 
Sparks.  If  there  is  any  question  in  your  mind  about 
the  language,  I  will  be  glad  to  have  the  reporter 
find  it.  My  notes  say  [341]  that  it  is  not  a  salable 
picture  anyway.  Is  it  possible  you  said  that  % 

A.     I  didn't  mean  that.  I  meant  as  salable. 

Q.  You  meant  it  is  not  as  salable  as  some  other 
film  ?  A.     As  a  modern  film. 

Q.     And  is  that  because  it  was  a  eostiune  picture  ? 

A.  Yes.  That  is  an  old  witches'  tale  in  motion 
picture  business,  Mr.  Gang.  I  don't  know  whether 
this  is  true  or  not,  but  that  has  been  always  said, 
that  a  costume  picture  is  not  as  desirable  from  the 
box  office  point  of  view  as  a  modern  picture. 

Q.  In  other  words,  the  people  who  had  to  sell 
the  picture  for  RKO  were  not  favorably  impressed 
with  the  story  material,  is  that  right  ? 

A.     Well,   I   don't  know  that  they  knew  much 
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about  the  story  material.  I  think  they  were  more 
concerned  about  what  the  adjuncts  would  be  from 
the  standpoint  of  cast,  marquee  value,  that  is  called. 

Q.  In  your  statement,  whichevei*  way  you 
phrased  it,  that  it  was  not  as  salable  as  other  film, 
was  that  because  of  the  fact  that  it  was  a  costume 
story,  a  story  that  required  that  it  be  made  as  a 
period  picture? 

A.     That  is  one  of  the  factors,  yes. 

Q.  It  wasn't  the  type  of  story  that  RKO  would 
have  voluntarily  undertaken  to  make,  itself,  is  that 
right  ?  [342]  A.     That  may  be  true. 

Q.  And  this  attitude  of  the  sales  department  was 
communicated  to  you  by  Mr.  Rogell,  is  that  right? 

A.  At  the  point  where  Mr.  Tone's  name  was 
submitted  to  Mr.  Depinet. 

Q.  On  direct  examination  you  said  that  you 
didn't  in  July  know  what  time  would  be  required 
to  shoot  the  picture?  A.     That's  true. 

Q.  Do  you  remember  the  occasion  on  the  taking 
of  your  deposition  on  December  12, 1949  ? 

A.     I  do. 

Q.     At  RKO?  A.     I  do. 

Q.  And  you  were  sworn  at  that  time  and  exam- 
ined by  me  in  the  presence  of  Mr.  Knupp  ? 

A.     I  do. 

Q.  AVould  you  look  at  page  41,  lines  17  to  21? 
If  you  will  read  the  questions  and  the  answers.  I 
ask  you  to  read  them  now  for  the  purpose  of  re- 
freshing your  recollection  only. 

Mr.  Knupp :     At  what  line  ? 
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Mr.  Gang :     Lines  17  to  21,  Mr.  Knupp. 

The  Witness :     I  have  read  it. 

Q.  (By  Mr.  Gang)  :  Can  you  now  testify  from 
your  [343]  refreshed  recollection  as  of  that  date, 
which  was  about  July  9, 1949  ? 

A.  Do  you  mean  as  to  the  length  of  time  of  the 
schedules  % 

Q.    Yes. 

A.  I  think  I  said — your  question  was :  "The  sub- 
stance of  this  is  that  assuming  a  mythical  thirty- 
six-day  shooting  schedule,  you  say  the  maximum 
date," 

Q.  In  other  words,  around  the  middle  of  July 
you  did  write  Mr.  Rogell  a  memorandum,  didn't 
you?  A.     Yes,  I  did. 

Q.     At  that  time  you  did  have  a  revised  script? 

A.     I  did,  yes. 

Q.  And  it  was  after  Mr.  Young  had  refused  to 
play  the  part,  is  that  right?  A.     That's  right. 

Q.  You  did  write  Mr.  Rogell  then  giving  him 
your  estimate  based  on  that  script  as  to  what  the 
latest  date  was  that  you  could  start  with  Miss  Sheri- 
dan and  still  finish  by  October  10,  1949  ? 

A.     That's  right.  [344] 

Q.  At  that  time  you  did  state,  did  you  not,  that 
you  could  start  as  late  as  August  29, 1949  ? 

A.  That  was  based  on  a  mythical  36-day  sched- 
ule. 

Q.  You  were  in  court  when  Mr.  Schuessler  testi- 
fied that  they  had  a  30-day  shooting  schedule  ? 

A.     Mr.  Gang,  at  our  studio,  which  I  presume  is 
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the  same  as  any  studio,  the  moment  that  a  picture 
is  assigned  to  a  producer  it  goes  to  the  production 
department  and  the  productiori  department  almost 
invariably  will  lay  this  picture  out  in  28  days  or  30 
days,  regardless  of  the  fact  that  it  may  subsequently 
have  the  same  picture  schedule  for  as  high  as  40  or 
more  days.  This  is  purely  for  purposes  of  rough 
budget. 

Q.     You  were  still  functioning  when  the  picture 
was  actually  made,  were  you  not  ? 

A.     Yes,  I  was. 

Q.     How  many  days   did  the  shooting  actually 
require?  A.     It  required 

Q.     From   October   3rd   to   November   16th,   the 
stipulation  is. 

A.     There  were  around  40  days  of  shooting. 

Q.     Including  retakes  and  added  scenes  ? 

A.     Including    three    days,    I    think,    of    added 
scenes     and  six  days  of  rehearsal. 

Q.     In    other    words,    the    actual    shooting    was 
somewhere  [345]  around  30,  31  days  ? 

A.     The  actual  shooting  was  39  days, 
scenes  and  six  days  of  rehearsal. 

A.     No ;  actual  shooting  days. 

Q.     You  had  about  a  week's  rehearsal  before  the 
shooting  commenced ?  A.     That's  right. 

Q.     One  of  your  functions  was,  you  said,  casting, 
is  that  right,  as  a  producer  ? 

A.     As  a  producer,  yes. 

Q.     In  this  particular  case  who  did  the  casting 
of  the  principal  roles,  if  you  know? 

A.    Well,  there  was  only  one  principal  role  to  be 
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cast  and  that  was  the  leading  man.    To  my  knowl- 
edge that  was  not  cast  until  the  26th  of  September. 

Q.  To  your  knowledge.  You  had  nothing  to  do 
with  that,  however? 

A.     I  had  nothing  to  do  with  that. 

Q.    Were  you  informed? 

A.     I  was  informed  that  Mitchum  was  Eissigned. 

Q.  Do  you  remember  reading  any  items  in  the 
newspapers  early  in  September  about  Mitchum  and 
Gardner  playing  the  role? 

A.  Yes,  it  was  somewhere  around  the  middle  of 
September  that  I  read  in  one  of  the  trade  papei*s 
one  morning  that  Mitchum  [346]  had  been  assigned 
to  "Carriage  Entrance."  I  came  to  the  studio  and 
asked  Mr.  Rogell  about  it,  and  Mr.  Rogell  said, 
''Don't  be  too  certain,  I  don't  know  how  that  got  in 
the  paper,  because  there  is  some  litigation  and 
argument  going  on  between  Mr.  Hughes  and  Mr. 
Selznick.  There  is  a  question  as  to  whether  Jolm 
Wayne  will  be  available  in  'Jet  Pilot.'  If  Wayne 
is  available  for  'Jet  Pilot,'  and  some  arrangement 
can  be  arrived  at  between  Mr.  Hughes  and  Mr. 
Selznick,  then  you  may  get  Mitchum  for  the  pic- 
ture." 

Q.  Before  Miss  Sheridan's  contract  was  termi- 
nated, did  you  discuss  with  Mr.  Rogell  the  pos- 
sibility of  getting  Mitchum  for  the  picture  ? 

A.  No.  I  knew  the  Mitchum  situation.  He  was 
presently 

Q.  Please,  Mr.  Sparks.  I  think  we  will  save 
time  if  you  answer  my  question.    Did  you  discuss 
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the  possibility  of  getting  Mr.  Mitchuni  for  the  part 

with  Miss  Sheridan? 

A.     No.    I  told  Miss  Sheridan  that  he  was  not 
available. 

Q.     Did  you  discuss  with  Miss  Sheridan  the  get- 
ting of  Mr.  Mitchimi  for  that  part?  A.     No. 

Q.     Did  she  ask  you  if  Mitchum  could  be  ob- 
tained ?  A.     She  did,  yes. 

Q.     She  said  she  would  like  to  have  him  for  the 
part?  A.     She  said  that  she  would,  yes.  [347] 

Q.     What  did  you  say  when  she  said  that  ? 

A.     I  said  that  he  was  not  available. 

Q.     Did   you   say   that   without   talking   to   Mr. 
Rogell?  A.     I  knew  the  situation 

Q.     Answer  my  question.  Did  you  say  that  to  her 
without  consulting  Mr.  Rogell  ?  A.     Yes. 

Q.     Had  you  talked  to  Mr.  Rogell  prior  to  that 
about  the  possibility  of  getting  Mr.  Mitchum  ? 

A.  We  had  gone  over  the  entire  contract  with 
respect  to  j)layers. 

Q.    Who  is  "we"? 

A.     Mr.  Rogell  and  myself. 

Q.     When  did  you  do  that  ? 

A.  Right  around  the  time  that  Mr.  Young 
turned  down  the  role. 

Q.     Was  Mr.  Mitchum 's  name  on  the  list 

Mr.  Knupp :  Just  a  minute,  Mr.  Gang.  You  ask 
the  witness  a  question  and  then  start  another  one 
when  he  gets  to  the  middle  of  the  answer. 

The  Court :  He  could  have  answered  it  yes  or  no, 
and  then  made  an  explanation.   I  was  still  waiting 
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for  the  answer.    Go  ahead  and  finish  the  answer. 

Q.     (By  Mr.  Gang)  :     Go  ahead  and  finish. 

A.  I  have  lost  the  thread  of  this  now,  Mr. 
Gang.  [348] 

Q.     So  have  I. 

The  Court:  Read  the  question  and  read  the 
answer. 

(The  record  was  read  by  the  reporter.) 

The  Court:  I  think  Mr.  Gang's  interrogation 
was  proper.  I  was  trying  to  follow  it  myself.  In 
view  of  the  type  of  answer  the  witness  made  I  think 
Mr.  Gang  was  right  in  pulling  him  back  to  the  ques- 
tion whether  Mr.  Mitchum's  name  was  on  that  list. 

Answer  this  immediate  question  and  try  to  get 
back  on  to  the  other  one. 

The  Witness :     The  innnediate  question  being 

Q.  (By  Mr.  Gang)  :  Was  Mr.  Mitchum's  name 
on  the  list  of  actors  that  you  discussed  with  Mr. 
RogeU^ 

A.  When  I  spoke  of  "list"  may  I,  Mr.  Gang — 
and  I  am  sorry,  I  apologize — when  I  spoke  of 
"list"  I  was  speaking  of  our  contract  list  of  play- 
ers. I  was  not  referring  to  a  list  with  respect  to 
the  cast  of  the  picture.  I  referred  to  such  persons 
as  Mitchum,  Ferrer,  Ryan,  and  such  other  players 
as  we  have  under  contract. 

Q.  Then  your  answer  is  that  Mitchmn's  name 
was  on  the  list A.     On  the  contract  list. 

Q.     And  you  did  discuss  him  with  Mr.  Rogell? 

A.     I  did,  yes. 

Q,     Was  this  before  or  after  Miss  Sheridan  had 


1 


vs.  Ann  Sheridan  363 

(Testimony  of  Robert  Sparks.) 

asked  for  [349]  him?  A.     Before. 

Q.  You  think  at  that  time  that  Mr.  Mitchum 
would  have  been  good  easting  for  the  role  ? 

A.  I  thought  he  would  have  been  fine.  I  think 
Mr.  Mitchum  is  fine  in  anything. 

Q.  You  stated  that  you  tried  to  reach  Mr.  Young 
after  you  were  informed  that  h(?  refused  to  play 
the  part,  is  that  right  ?  A.I  did. 

Q.  Can  you  cast  your  mind  back  to  the  meeting 
with  Mr.  Banks  and  Miss  Sheridan,  at  which 
Hickox  was  also  present,  when  you  first  discussed 
the  situation  which  now  existed  by  reason  of  Mr. 
Young's  refusal  to  portray  the  role?  I  want  you 
to  try  to  fix  the  first  meeting.  Can  you  remember 
any  discussion  at  that  time  about  why,  the  possible 
reasons  why  Mr.  Young  turned  it  down  ? 

A.  Admittedly  from  his  agent  he  had  turned  it 
down  because  the  part  no  longer  suited  him. 

Q.  That  was  one  of  the  subjects  of  the  discus- 
sion, was  it  not  ?  A.     That  was,  yes. 

Q.  You  then  knew  and  discussed  the  reason  for 
the  turn-down,  which  was  that  in  his  opinion,  or  in 
the  opinion  of  his  agent,  the  pai-t  as  rewritten  was 
no  longer  big  enough  [350]  or  important  enough 
to  appeal  to  him,  is  that  riglit  ? 

A.     No.  1  said  appealing  enough,  Mr.  Gang. 

Q.  Did  they  say  in  what  respect,  Mr.  Sparks?  I 
Avasn't  there.  I  will  have  to  ask  you. 

A.  I  don't  know.  I  think  that  was  a  matter  we 
discussed,  because  we  were  trying  to  determine  why 
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Mr.  Young,  if  he  accepted  the  script  in  the  first 

instance,  turned  it  down  in  the  second. 

Q.  In  that  conversation  was  anything  said  about 
the  reasons  for  that  ?  In  other  words,  let  me  put  it 
to  you  this  way:  Didn't  somebody  say  that  in  the 
revision  the  part  had  been  written  down  so  that  it 
wasn't  any  longer  important  enough  for  a  man  of 
his  stature? 

A.     I  don't  recall  that,  Mr.  Gang,  no. 

Q.  Perhaps  this  will  help  you  recall  it.  You 
said  in  your  direct  testimony  that  you  called  Mr. 
Goldstone  on  the  phone  to  see  if  you  could  not  get 
an  opportunity  to  fix  the  script  ? 

A.  I  called  him  to  see  what  he  wanted  done  with 
it  so  we  might  fix  it  in  case  he  didn't  like  it,  but  I 
don't  as  I  sit  here  now  know  the  specific  reason 
why  Mr.  Young  turned  down  this  part,  because  I 
never  have  talked  with  Mr.  Yomig  about  it,  either 
at  that  time  or  since. 

Q.  I  suggest  to  you  that  Miss  Sheridan  on  that 
occasion  told  you  that  she  was  not  surprised  he 
turned  it  down  [351]  because  the  revision  had  mini- 
mized his  part.  Does  that  refresh  your  recollec- 
tion ?  A.     She  may  have  said  that. 

Q.     Did   Mr.    Banks   say   anything   about   that? 

A.     He  may  have.  I  don't  know. 

Q.  So  when  you  called  Mr.  Goldstone,  Mr. 
Young's  agent,  to  seek  an  opportunity  to  fix  it  you 
had  in  mind  fixing  it  to  make  it  more  important 
again,  isn't  that  so? 

A.     Well,  the  question  of  importance,  I  called  to 
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find  out  exactly  and  specifically  what  Mr.  Young 
objected  to  when  I  spoke  of  fixing  it,  and  I  don't 
know  what  that  was,  Mr.  Gang. 

Q.    You  don 't  at  this  time  remember  ? 
A.    No. 

The  Court:  As  I  understand  it,  this  part  of 
Quentin  was  first,  on  one  of  the  rewrites  of  the 
script,  written  down  to  make  it  a  weaker  part,  and 
then  was  later  on  written  up  to  make  it  a  more 
impressive  part? 

The  Witness:  No.  I  think,  your  Honor,  the 
"down,"  at  least  in  anything  that  I  may  have  said 
about  it,  when  I  said  ''down''  to  bring  it  from  what 
we  will  call  a  higher  educational  level  to  a  lower 
educational  level.  In  other  words,  a  man — this  is  a 
rather  strong  man,  rather  than  a  man  just  engrossed 
in  books. 

The  Court:  You  mean  written  down  in  that 
sense?  [352] 

The  Witness :     In  that  sense,  yes. 
The  Court :     Go  ahead. 

Q.  (By  Mr.  Gang) :  May  I  refer  you,  Mr. 
Sparks,  to  page  55  of  your  deposition,  line  9? 

"Q.  Then  you  started  looking  for  a  leading 
man.  With  whom  did  you  start  looking? 

"A.  Well,  we  had  lost  two  possibilities  that 
we  had  for  leading  men,  because  in  the  mean- 
time Mr.  Bob  Ryan  and  Mr.  Mel  Ferrer  had 
become,  due  to  not  being  used  elsewhere,  had 
become  available  to  the  Skirball  unit,  and  we 
then  started  to  go  over  the  possibilities  of  a 
leading  man.   This  was  a  leading  difficulty,  be- 
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cause  we  had  a  role  that  was — I  presume  some 
source  of  information  that  furnishes  the  agents 
the  problems  of  the  studios — I  think  everyone 
was  acquainted  with  the  fact  that  this  is  what 
they  referred  to  as  a  weak  sister  of  a  leading 
man  role,  and  it  was  a  leading  difficulty  to  try 
to  find  someone  who  could  satisfy  the  box  office 
requirements  of  the  picture,  because  this  was 
an  expensive  picture,  and  who  could  play  the 
part. ' ' 
Do  you  remember  so  testifying? 
A.     I  do,  yes. 

Q.  Does  that  refresh  your  recollection  now  as  to 
the  [353]  problem  you  had  with  the  part  after  the 
revision  ? 

A.  I  stated,  Mr.  Gang,  that  this  was  a  woman's 
picture,  this  essentially  was  a  story  about  a  woman, 
there  were  three  leading  men,  there  was  no  single 
leading  man,  and  the  part  of  the  professor  was  one 
of  the  three  persons,  and  it  is  always  a  problem 
when  you  have  a  strong  leading  feminine  role  to 
find  a  strong  leading  man  to  go  with  her,  especially 
when  she  outshines  him,  because  there  is  a  certain 
professional  standing  that  is  something  that  actors 
understand  that  I  won't  attempt  to  discuss  that 
w^ould  make  them  feel  that  they  might  be  playing 
a  subordinate  role,  and  the  part  of  the  leading 
woman  in  ' '  Carriage  Entrance ' '  was  always  the  star 
role.  She  has  at  least  75  per  cent  of  the  story.  It 
is  something  about  her  and  not  about  anybody  else. 
Q.     It  is  a  fact,  isn't  it,  that  up  until  the  time 
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Mitchum  was  assigned  to  the  role  the  problem  of 

the  Dr.   Quentin  part  was  always  a  serious  one? 

A.     Very  serious. 

Q.  And  it  is  a  fact,  is  it  not,  that  the  story  and 
the  scripts,  even  your  revised  one,  were  in  such 
shape  that  the  part  played  by  Melvyn  Douglas  was 
a  much  more  colorful  one  from  an  actor's  point  of 
view  ? 

A.  That  has  been  time  from  the  very  beginning, 
Mr.  Gang. 

Q.  You  had  a  story  problem  in  that  respect 
from  the  very  [354]  beginnmg,  did  you  not? 

A.     True. 

Q.  And  in  the  revisions  from  the  story  in  the 
form  in  which  it  was  when  Mr.  Young  had  ap- 
proved it,  until  he  disapproved  it,  something  hap- 
pened to  weaken  the  role  even  more  than  it  origi- 
nally was,  isn't  that  so? 

A.  I  would  say  perhaps  shorten  it,  Mr.  Gang, 
yes. 

Q.  And  it  was  your  opinion  at  that  time,  and  I 
am  talking  about  July  of  1949,  that  the  professor, 
who  was  the  Dr.  Quentin  part,  was  something  of  a 
jerk  and  not  a  strong  character  at  all  ? 

A.     It  was  in  that  script,  yes,  sir. 

Q.  And  those  are  your  words,  are  they  not,  Mr. 
Sparks?  A.     That's  true. 

Q,  And  he  remained  a  weak  character  up  until 
the  time  Mr.  Mitchum  was  assigned  to  the  role,  did 
he  not? 

A.     We  were  strengthening  the  part  as  best  we 
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could    all    along    throughout    our    various   writing 

phases. 

Q.  It  is  a  fact,  the  role  was  rewritten  in  Septem- 
ber in  order  to  have  it  available  for  Mr.  Mitchum 
to  play  it? 

A.  It  was  rewritten  the  latter  part  of  Septem- 
ber, yes. 

Q.     To  make  it  worthwhile  for  Mr.  Mitchum? 

A.     To  make  it  more  desirable,  shall  we  say. 

Q.  And  when  you  said  before  you  could  not  un- 
derstand Mr.  Young's  reasons  for  refusing  to  play 
the  part  in  the  [355]  revised  script,  is  your  recollec- 
tion now  refreshed,  can  you  tell  us  whether  you 
then  did  know  what  his  reasons  were  ? 

A.  I  did  not  know  his  reasons,  Mr.  Gang,  from 
any  contact  with  Mr.  Young. 

Q.  But  you  did  know  from  the  discussion  with 
Miss  Sheridan  and  Mr.  Banks  % 

A.     They  had  made  some  mention,  yes. 

Q.  What  I  am  trying  to  fix  is  that  you  did  know 
then  and  reported  to  Mr.  Rogell  why  in  your  opin- 
ion Mr.  Young  had  turned  the  part  down  ? 

A.     I  did. 

Q.  Did  you  discuss  revising  the  part  while  you 
were  discussing  other  possibilities  for  a  leading 
man  ?  A.     We  may  have,  yes. 

Q.  And  did  Mr.  Banks  and  Mr.  Parsonnet  con- 
tinue to  work  on  the  script  ? 

A.     They  did,  yes. 

Q.     And  to  discuss  it  with  you?  A.     Yes. 

Q.     I  did  understand  you  to  say  that  you  would 
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have  welcomed  an  opportunity  to  fix  the  part  up 
for  Mr.  Young  if  he  would  reconsider  his  decision, 
is  that  right  ?  A.     True. 

Q.     You  got  no  second  chance  at  that  % 

A.     None.  No  first  chance,  Mr.  Gang.  [356] 

Q.  Well,  I  mean  there  was  no  chance  to  change 
his  mind?  A.     True. 

Q.  May  I  direct  your  attention  to  the  meeting 
at  which  the  name  of  Mr,  Tone  first  came  up.  Who 
was  present  on  that  occasion  % 

A.  Mr.  Hickox,  Miss  Sheridan,  Mr.  Banks,  my- 
self, and  I  don't  recall  whether  Mr.  Stevenson  was 
there  or  not. 

Q.  And  can  you  remember  how  long  this  was 
after  you  had  had  your  first  meeting  at  which  Mr. 
Young's  refusal  had  become  public  knowledge? 

A.     No,  I  can't  exactly,  Mr.  Gang. 

Q.  Would  it  be  sometime  between  the  10th,  11th 
or  12th  of  July  and  the  middle  or  end  of  July? 

A.     It  would  be,  I  should  say,  yes. 

Q.  And  during  this  period  of  time  this  was  a 
matter  of  some  importance  to  you,  was  it  not,  Mr. 
Sparks  ?  A.     Yes. 

Q.  You  knew  that  you  had  a  time  limit  within 
which  to  use  Miss  Sheridan 's  services,  is  that  right  ? 

A.     True. 

Q.  And  it  was  therefore  important  to  get  on 
with  the  ascertainment  of  who  would  be  designated 
as  the  leading  man ?  A.     That's  right. 

Q.  In  this  meeting,  then,  that  was  the  primary 
subject  [357]  for  the  conference,  was  it  not  ? 
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A.     With  Mr.  Tone,  you  mean  % 

Q.     No,  with  Miss   Sheridan?  A.    Yes. 

Q.  And  can  you  remember  at  this  time  whether 
the  conference  was  called  at  your  office  by  you  or 
by  Mr.  Banks? 

A.     I  think  Mr.  Banks  arranged  all  the  meetings. 

Q.  And  it  was  after  discussion  with  you,  was  it 
not  ?  A.     Yes. 

Q.  And  the  purpose  of  that  was  to  discuss  with 
Miss  Sheridan  possible  actors  who  might  be  avail- 
able to  play  the  leading  role  ? 

A.     Yes,  we  always  met  for  that  purpose. 

Q.     And  Miss  Sheridan  did  come  to  your  office? 

A.    Yes. 

Q.     And  you  did  have  a  meeting  ? 

A.     We  did. 

Q.  Do  you  remember  how  long  this  particular 
one  lasted?  A.     No,  I  don't  recall. 

Q.  Can  you  remember  taking  out  the  two  or 
three  or  four-inch  volume  called  the  Casting  Direc- 
tory on  this  occasion? 

A.     Many  times,  yes,  sir. 

Q.  I  want  now  to  have  you  direct  your  attention, 
if  you  can,  to  the  occasion  on  which  you  say  the 
name  of  Mr.  [358]  Tone  was  first  mentioned,  that 
is  the  meeting  I  am  now  inquiring  into.  Can  you 
remember  that  on  that  occasion  you  did  get  your 
copy  of  the  Casting  Directory  and  go  through  it? 

A.     I  probably  did,  Mr.  Gang. 

Q.  Your  "probably"  won't  do  us  much  good, 
because  I  really  want  you  to  testify  to  your  best 
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recollection,  Mr.  Sparks,  and  if  you  don't  remem- 
ber it,  we  are  all  human  here,  and  I  would  prefer 
you  to  say  you  don't  remember,  rather  than  to  have 
you  guess  just  to  make  me  happy. 

A.  I  don't  remember.  I  would  say  that  I  prob- 
ably did,  but  I  don't  remember. 

Q.  You  do  remember  that  the  name  of  Franchot 
Tone  was  mentioned "?  A.I  do,  yes. 

Q.  Isn't  it  a  fact  that  you  first  mentioned  the 
name  at  that  conference?  A.     I  may  have. 

Q.  And  isn't  it  a  fact  that  you  mentioned  his 
name  while  you  were  leafing  through  the  Casting 
Directory  ? 

A.  We  mentioned  many  names.  I  probably  did, 
yes. 

Q.  That  is  your  best  recollection  at  this  time, 
that  you  did  ?  A.     Yes. 

Q.  When  you  mentioned  his  name  did  you  say 
''Mr.  Tone"  [359]  or  "Franchot  Tone"  or  "Doc 
Tone ' '  ?  What  did  you  call  him  ? 

A.  I  never  knew  him  as  Doc  Tone.  That  is  Miss 
Sheridan's  name.   I  always  knew  him  as  Franchot. 

Q.  When  you  mentioned  his  name  you  men- 
tioned his  name  as  Franchot  Tone?  A.     Yes. 

Q.  It  was  then  Miss  Sheridan  said  she  hadn't 
seen  Doc  Tone  in  a  long  time  ? 

A.     That's  right. 

Q.  Did  you  ask  her  at  that  time  whether  she 
thought  he  might  do  for  the  part  of  Quentin  ? 

A.  I  think  what  was  said  at  that  time  was,  I 
asked  her  if  she  might  like  to  see  Franchot,  that  he 
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was  around  the  studio,  he  was  on  the  lot,  if  she 

would  like  to  see  him  I  would  get  him  for  her. 

Q.     What  did  she  say? 

A.  She  said  she  would  like  very  much  to  see 
him. 

Q.     Did  you  then  haA^e  him  come  to  your  ojQfice? 

A.     I  did,  yes. 

Q.  You  were  present,  as  you  stated,  when  they 
talked  ?  A.     I  was. 

Q.  They  talked  nothing  about  the  picture  at  that 
time,  did  they?  A.     Nothing. 

Q.     He  was  there  about  10  or  15  minutes'?  [360] 

A.     At  least  that. 

Q.     Or  longer  ?  A.    Yes. 

Q.  And  he  left  and  left  you  and  Miss  Sheridan 
and  Mr.  Banks  and  Mr.  Hickox  in  the  room  % 

A.     He  did. 
.  Q.     Did  you  then  pursue  the  subject  of  the  possi- 
bility of  Mr.  Tone  portraying  the  role  of  Quentin? 

A.  Miss  Sheridan  said — I  believe  if  I  remember 
her  correct  words,  she  said,  ''Doc  Tone  is  my  man,'' 
and  that  ended  the  meeting.  It  was  near  the  close. 
She  stood  up  as  she  said  it. 

Q.  You  took  this  to  mean  that  Mr.  Tone  had  her 
hearty  approval  as  the  casting  for  that  role  ? 

A.     I  did. 

Q.    What  did  you  say? 

A.  I  said  that  I  would  take  it  up  with  Mr.  Rogell 
and  see  what  his  reactions  to  it  were. 
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Q.  May  I  ask  what  you  said  about  your  own 
opinion  at  that  time? 

A.  I  said  he  is  a  man  that  probably  could  play 
it.   I  will  take  it  up 

Q.  It  was  for  that  reason  that  you  suggested  his 
name  in  the  first  place,  is  that  correct? 

A.  I  didn't  suggest  his  name  in  the  sense  of 
casting.  [361] 

Q.     In  what  sense  did  you  suggest  his  name? 

A.  This  casting  directory,  as  we  went  through 
it,  for  some  particular  reason  this  day  I  happened 
to  mention  Franchot  Tone's  name,  and  Miss  Sheri- 
dan said — she  said  something  like  "Old  Doc  Tone?" 
and  I  took  from  that  that  she  knew  him.  I  asked  her 
if  she  wanted  to  see  him,  and  she  said  yes. 

I  said,  "He  is  on  the  lot.  We  can  get  him  in  the 
office  if  you  would  like  to  have  a  talk  with  him." 
So  some  10  or  15  minutes  later  he  came  down  there. 

Q.  Your  present  recollection  is  that  Miss 
Sheridan  used  the  phrase  at  that  time,  "That's  my 
man,"  or  "Doc  is  my  man"? 

A.  "Doc  Tone  is  my  man."  Some  phrase  of 
that  sort, 

Q.  Will  you  look  at  page  87  of  your  deposition 
referring  to  this  meeting.  I  won't  read  all  of  it.  I 
will  direct  your  attention  to  line  24,  in  which  you 
said,  "After  he  left  Ann  got  up  and  said,  'Well,  that 
is  the  leading  man,  that  is  the  leading  man  I  want. 
I  want  him  for  my  leading  man.'  " 

Did  you  so  testify,  Mr.  Sparks?  A.     Yes. 

Q.     This  is  December  of  1949.    Was  your  recol- 


374  RKO  Pictures,  Inc.,  etc. 

(Testimony  of  Robert  Sparks.) 

lection  then  that  those  were  the  words  she  used? 

A.     It  was  at  that  time,  yes,  I  guess.  [362] 

Q.  Has  anything  occurred  since  then  that  brings 
the  phrase  "Doc  is  my  man"  to  your  mind? 

A.     No. 

Q.  You  did  not  on  direct  mention  these  names, 
or  at  least  not  some  of  them,  so  I  will  ask  you :  Can 
you  remember  any  discussions  in  July  or  early  in 
August  with  Miss  Sheridan  and  Mr.  Banks  with 
reference  to  Wendell  Corey? 

A.     No,  I  do  not. 

Q.  Were  you  not  informed  by  Mr.  Banks  of  his 
trip  to  the  Paramount  lot  to  look  at  a  picture? 

A.  I  did  not  hear  that  until  he  was  on  the  stand. 
I  did  not  know  that  that  had  happened. 

Q.  You  said  that  the  name  of  John  Lund  was 
mentioned,  however?  A.     It  was,  yes. 

Q.  And  Miss  Sheridan  did,  after  first  being 
ignorant  of  his  performance  in  "Foreign  Affair," 
she  did  subsequently  tell  you  that  she  would  ap- 
prove him  ? 

A.  She  would  like — she  said  she  would  consider 
him.  I  don't  believe  she  said  "approve." 

Q.  Did  you  notify  Mr.  Schuessler  or  Mr.  Rogell 
that  Mr.  Lund's  availability  should  be  checked  be- 
cause Miss  Sheridan  indicated  she  would  approve 
him  ?  A.     I  did. 

Q.  And  do  you  know  that  a  script  was  actually 
sent  by  [363]  RKO  to  Paramount? 

A.     I  didn't  know  that  a  script  had  been  sent. 
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I  thought  Mr.  Schuessler  was  checking  whether  he 

Avas  available  or  not. 

Q.  Did  anybody  tell  you  that  he  became  unavail- 
able because  they  didn't  like  the  script? 

A.     Later,  yes. 

Q.  You  mentioned  the  fact  that  Robert  Preston 
was  in  a  picture  called  "Blood  on  the  Moon"? 

A.     I  did. 

Q.  Miss  Sheridan  saw  that?  I  don't  know 
whether  you  were  present  on  that  occasion  or  not. 

A.  I  think  that  was  one  of  the  pictures  that  was 
to  be  run  for  her,  yes. 

Q.  Do  you  remember  that  he  played  a  cowboy 
in  that  with  a  four-day  growth  of  beard,  in  the 
picture  shown  to  Miss  Sheridan? 

A.     He  might  have  been. 

Q.  In  her  discussions  with  you  after  that  didn't 
she  mention  the  fact  that  he  wasn't  physically  the 
type  for  the  esthetic  part  of  Dr.  Quentin  ? 

A.     That  is  true. 

Q.  Do  you  remember  when  you  discussed  the 
possibility  of  Mr.  Ryan,  that  Miss  Sheridan  said 
that  he  was  a  big  man  with  a  physique  of  a  prize- 
fighter, which  he  portrayed  in  the  [364]  picture, 
and  not  physically  suited  for  that  part,  do  you  re- 
member such  a  discussion? 

A.  I  do  remember  the  discussion,  but  the  dis- 
cussion was  based  on  the  earlier  conceiDtion  of  the 
script,  not  the  script  that  we  were  in  the  process  of 
strengthening. 

Q.     You  do  remember,  however,  she  did  give  as 
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a  reason  to  you  at  one  time  or  another  during 
these  conferences  the  fact  that  her  reason  for  think- 
ing Mr.  Ryan  was  not  suited  for  the  part  was 
physical  ? 

A.  He  didn't  look  like  a  professor,  some  such 
remark. 

Q.     She  did  say  something  like  that  to  you? 

A.     Yes. 

Q.  AYith  reference  to  Mr.  Preston  she  did  say 
that  he  wasn't  physically  suited  for  the  part? 

A.     She  may  have. 

Q.     What  did  she  say  to  you  about  Mel  Ferrer? 

A.     She  said  she  didn't  like  him  at  all  for  it. 

Q.     Did  she  give  you  a  reason  for  it? 

A.  I  don't  recall  that  she  did.  I  had  some 
sympathy  with  Miss  Sheridan's  point  of  view  about 
Mel  Ferrer.    I  much  preferred  Bob  Ryan. 

Q.  Perhaps  this  will  refresh  your  recollection. 
Do  you  remember  a  discussion  with  Miss  Sheridan 
in  which  she  said  that  Mr.  Ferrer  would  be  much 
better  for  the  part  that  Melvyn  Douglas  was  as- 
signed for?  [365]  A.     Perhaps  yes. 

Q.     Such  a  conversation  could  have  taken  place? 

A.  Yes,  that  could  have  taken  place.  It  perhaps 
did. 

Q.     You  at  this  time  don't  remember? 

A.     It  may  have. 

Q.  Have  you  any  present  recollection  as  to  how 
many  times  you  went  through  the  Casting  Directory 
with  Miss  Sheridan  looking  for  possibilities? 

A.     I  would  say  four  or  five. 
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Q.  On  any  of  these  occasions  was  the  name  of 
Richard  Conte  mentioned? 

A.     I  don't  recall  Confers  name. 

Q.  Were  you  present  in  court  when  Mr.  Schues- 
sler  testified"?  A.     Yes,  I  was. 

Q.  Do  you  remember  his  testimony  with  refer- 
ence to  a  discussion  with  Twentieth  Century-Fox 
about  borrowing  Richard  Conte  ? 

A.     I  do,  I  remember  that. 

Q.    And  about  their  request  for  a  script? 

A.     I  remember  his  testimony,  yes. 

Q.  Does  that  refersh  your  recollection  as  to  Miss 
Sheridan  having  told  you  that  she  would  approve 
Richard  Conte  to  play  this  role  ?  [366] 

A.  I  don't  recall  Conte 's  name  in  our  conversa- 
tion, Mr.  Gang. 

Q.  What  was  the  occasion  on  which  Miss  Sheri- 
dan was  introduced  to  Mr.  Berns,  the  head  of  your 
make-up  department? 

A.  I  think  that  was  perhaps  either  her  first  or 
second  visit  at  the  studio. 

Q.  Were  you  informed  as  to  what  Miss  Sheridan 
did  thereafter  with  reference  to  make-up,  hairdress, 
costume  ? 

A.  I  think  she  and  Mr.  Berns  either  met  up  in 
the  make-up  department  or  perhaps  in  wardrobe 
and  they  discussed  the  question  of  her  hairdress 
and  her  make-up,  and  the  assignment  of  the 
make-up  people  and  hairdressing  people  to  the  pic- 
ture. 

Q.     From  July   6th   of    '49   on  to   August   IGtii, 
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1949,  Miss  Sheridan  came  to  the   studio   on   each 

occasion  when  requested  by  you? 

A.  Well,  I  don't  know  that  I  made  a  direct  re- 
quest, but  Mr.  Banks  would  call  her.  If  you  mean 
did  she  refuse,  she  never  refused,  to  my  knowledge, 
to  come  to  the  studio. 

Q.  That  is  what  I  wanted  to  know.  Any  request 
you,  as  a  producer,  had  to  make  of  her  was  com- 
plied with?  A.     Yes. 

Q.  This  had  to  do  \nth  meeting  the  make-up 
man,  the  hairdress  man,  and  the  costume  [367]  de- 
signer ?  A.     True. 

Q.  And  you  had  records  of  the  fact,  did  you 
not,  in  your  office,  and  knew  that  Miss  Sheridan 
checked  the  sketches  with  the  designer  and  subse- 
quently spent  a  day  being  fitted,  is  that  right  ? 

A.     She  did,  yes. 

Q.  You  did  testify  that  you  told  Miss  Sheridan 
that  she  could  make  it  easy  on  herself  by  taking 
either  Robert  Ryan  or  Mel  Ferrer,  do  you  remem- 
ber so  testifying?  A.     I  did,  yes. 

Q.  On  which  occasion  did  you  make  this  state- 
ment to  Miss  Sheridan? 

A.  I  don't  recall,  Mr.  Gang.  It  was  probably  the 
latter  part  of  July.  I  would  say  it  would  be  towards 
the  latter  end  of  July. 

Q.  Can  you  give  us  the  context  in  which  you 
made  that  suggestion? 

A.     I  don't  recall  it  completely  now. 

Q.  May  I  now  direct  your  attention  to  the  con- 
versation you  related  briefly  about  somebody  saying 
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that  Howard  Hughes  had  a  lot  of  money  and  he 
could  afford  $10,000  a  week.  Do  you  remember  that 
testimony  ?  A.     Yes. 

Mr.  Knupp :  Are  you  referring  to  what  he  testi- 
fied in  the  deposition?  [368] 

Mr.  Gang:  No.  I  am  referring  to  what  he  said 
on  direct.  I  just  wanted  to  make  such  that  Mr. 
Sparks  remembered  testifying  with  reference  to 
such  a  subject  this  morning. 

The  Witness:     I  do. 

Q.     (By  Mr.  Gang) :     You  do?  A.    Yes. 

Q.  Isn't  it  a  fact  that  that  particular  conversa- 
tion took  place  not  in  your  office,  but  walking  on 
the  lot? 

A.  No,  that  conversation  took  place  as  Mr. 
Hickox  left  my  office,  we  left  it  together. 

Q.  And  who  else  was  with  you,  with  you  and 
Mr.  Hickox? 

A.  I  don't  know.  We  were  filing  out  of  the 
office.   I  don't  know  who  was  ahead  or  behind. 

Q.  And  it  is  a  fact,  isn't  it,  Mr.  Sparks,  that 
Miss  Sheridan  was  there,  too? 

A.     Could  have  been. 

Q.     And  walked  ahead  of  you  and  Mr.  Hickox? 

A.     Yes. 

Q.  And  isn't  it  a  fact  that  you  are  the  man  that 
said  Mr.  Hughes  has  a  lot  of  money,  $10,000  a  week 
wouldn't  bother  him?  A.     Absolutely  not. 

Q.  Didn't  the  subject  arise  because  somebody 
said,  "You  had  better  get  on  with  this  picture,  time 
is  runninGf"? 
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A,  I  think  I  made  the  remark  that  we  had  better 
hurry  [369]  along  with  the  picture  and  get  it 
started  because  time  was  running  out. 

Q.  And  at  that  date  you  were  aware  of  the  fact 
that  time  was  running?  A.     Yes. 

The  Court:  While  we  are  talking  about  time 
running,  it  reminds  me  it  is  noontime. 

We  will  take  our  recess  until  2:00  o'clock. 

Ladies  and  gentlemen  of  the  jury,  you  will  re- 
member the  admonition  of  the  court  not  to  discuss 
this  case  among  yourselves  or  with  anyone  else,  or 
form  or  express  any  opinion  on  the  merits  of  this 
case  until  it  is  finally  submitted  to  you  for  your 
verdict. 

The  jury  may  retire.  Court  will  remain  in  session. 

(Whereupon  the  jury  retired  from  the  court 
room.) 

The  Court:    Anything  further?  2:00  o'clock. 

(Whereupon,  at  12:00  o'clock  noon  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)  [370] 

Thursday,  February  1,  1951—2:00  P.M. 

The  Court:    The  record  will  show  that  the  jurors 
are  in  their  proper  places. 
Mr.  Gang:     Agreed. 
Mr.  Knupp:     Yes,  so  stipulated. 
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ROBERT  SPARKS 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  previously  sworn,  was  examined 
and  testified  further  as  follows: 

« 

Cross-Examination 
(Resumed) 

By  Mr.  Gang: 

Q.  When  we  broke  for  lunch,  Mr.  Sparks,  you 
had  just  stated  that  in  a  conversation  between  you 
and  Mr.  Hickox  a  remark  was  made  about  it  cost- 
ing Mr.  Hughes  $10,000  a  week,  and  I  ask  you  if 
you  recognize  Mr.  Hickox  in  the  court  room  now? 

Will  you  stand  up,  Mr.  Hickox,  please? 

(A  man  stood  up.) 

Q.     (By  Mr.  Gang) :    Is  that  the  gentleman? 

A.     Yes. 

Q.  Will  you  please  repeat  that  conversation  as 
best  you  remember  it,  what  you  said  and  what  he 
said? 

A.  We  had  finished  one  of  our  conferences  about 
the  [371]  cast,  and  as  I  remember  it,  Miss  Sheridan 
and  Mr.  Banks,  I  believe,  had  gone  out  ahead  of 
us,  and  Mr.  Hickox  and  I  were  going  out  the  door 
of  my  office,  I  think  we  may  have  been  going  up 
to  Mr.  Rogell's  office,  and  I  made  some  remark  that 
we  were  wasting  a  lot  of  time,  to  which  Mr.  Hickox 
answered  that  he  didn't  mind  that  because  Mr. 
Hughes  didn't  mind  the  $10,000  a  week. 

Q.    What  did  you  say? 
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A.     I  made  no  comment  at  all. 

Q.    What  did  Mr.  Banks  say? 

A.  I  don't  think  Mr.  Banks  was  in  on  this  con- 
versation. 

Q.     Or  Miss  Sheridan?  A.     I  believe  not. 

Q.     That  is  your  present  recollection? 

A.     Recollection,  yes. 

Q.  Did  you  report  that  conversation  to  Mr. 
Rogell?  A.     No. 

Q.  Can  you  fix  the  date  of  that?  Was  it  at  or 
about  the  time  that  Mr.  Tone's  name  came  into  the 
discussion  ? 

A.  I  believe  it  may  have  been  after,  I  think  that 
is  when  it  was. 

Q.  I  don't  wish  to  confuse  you.  May  I  refer 
you  to  your  deposition,  page  88,  bottom  of  page  88, 
and  the  top  of  page  89,  which  indicates  that  in 
December  of  1949  when  your  deposition  was  taken 
you  placed  that  conversation  as  after  [372]  the 
meeting  at  which  Mr.  Tone's  name  had  been  men- 
tioned. 

A.  Well,  it  was  after,  I  don't  know  whether 
this  was  immediately  after,  or  whether  this  was 
another  meeting,  I  don't  recall  now. 

Q.  At  the  top  of  page  89  you  said,  after  men- 
tioning Mr.  Tone's  name,  ''With  that  she  and 
Hickox  left  the  office."  Does  that  refresh  your 
recollection  that  it  was  on  that  date  that  the  con- 
versation took  place?  A.     Yes. 

Q.  May  I  ask  you  now  to  direct  your  attention 
to  the  picture  ''Bed  of  Roses."    Did  you  see  the 


vs.  Ann  Sheridan  383 

(Testimony  of  Robert  Sparks.) 

entire  picture  with  Miss   Sheridan?  A.     No. 

Q.    Just  excerpts? 

A.  We  saw  one  day's  dailies,  and  I  believe  at 
another  time  when  I  was  not  present  she  was  shown 
some  other  parts  of  it. 

Q.  Can  you  remember  at  this  time  what  type  of 
character  Mr.  Ryan  portrayed  in  *'Bed  of  Roses"? 

A.  Well,  Mr.  Rj^an,  in  "Bed  of  Roses"  was  a 
writer. 

Q.  What  did  he  look  like  physically?  Like 
Ernest  Hemingway? 

A.  No;  he  looked  like  a  very  normal  writer  as 
we  know  writers. 

Q.  Wasn't  he  a  rough,  tough-looking  [373] 
writer?  A.     No. 

Q.    Mild,  meek? 

A.  No,  I  wouldn't  say  that.  I  would  say  he  was 
quite  normal. 

Q.  Will  you  describe  his  physical  appearance  in 
the  picture? 

A.  Well,  it  was  Robert  Ryan,  there  was  no  at- 
tempt whatever  to  make  him  appear  otherwise. 

Q.     He  is  a  big  man,  isn't  he,  physically? 

A.  He  is  a  man,  I  should  say,  six  feet  or  better 
tall. 

Q.  And  he  has  rather  rough-hewn  features, 
hasn't  he? 

A.     Perhaps  they  might  be  considered  so. 

Q.  And  the  part  he  played  was  of  a  VTi'iter  in 
the  realistic  style,  may  I  say?  A.     A  writer? 

Q.    Like  Hemingway,  w^ould  you  say? 
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A.  He  played  a  writer.  I  don't  know  Mr.  Hem- 
ingway. 

Q.  You  have  seen  pictures  of  him  and  remem- 
ber his  writings? 

A.     I  have  read  his  writings. 

Q.  In  your  opinion  he  wouldn't  be  a  rough, 
tough  writer  in  that  picture? 

A.     No,  I  don't  think  so. 

Q.  One  last  subject,  Mr.  Sparks,  which  is  this: 
Do  you  have  any  recollection  of  discussing  with 
Miss  Sheridan  [374]  her  desire  to  talk  to  Mr. 
Hughes  ? 

A.  Well,  I  think  she  expressed  such  a  desire,  and 
I  think  at  the  time  it  was  discussed  I  suggested 
that  she  go  to  Mr.  Rogell  and  have  Mr.  Rogell  set 
up  and  appointment,  which  I  believe  was  subse- 
quently done. 

Q.  In  that  talk  with  you  did  she  tell  you  that 
the  reason  was  that  she  wanted  to  get  a  leading  man 
appointed  so  the  picture  could  go  on? 

A.  I  think  she  wanted  to  make  a  personal  ap- 
peal to  Mr.  Hughes  to  accept  Mr.  Tone,  I  believe. 

Q.    Did  she  say  that? 

A.     I  think  that  was  the  point. 

Q.  Was  it  restricted  to  that  alone,  is  that  your 
best  recollection?  A.     I  believe  so. 

Q.  She  didn't  say  anything  about  any  other 
leading  man? 

A.  I  don't  recall  that  any  other  leading  man 
was  discussed. 
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Q.     Could  she  have  mentioned  Mr.  Mitchnm,  too? 

A.     I  don't  believe  so,  no.    I  would  say  no. 

Q.     You  are  not  certain  about  it? 

A.     I  am  not  certain  about  it. 

Q.  You  are  sure,  however,  that  it  was  Miss 
Sheridan's  desire  to  talk  to  Mr.  Hughes?  [375] 

A.     I  am  that,  yes. 

Q.  And  you  agreed  that  she  should  talk  to  Mr. 
Hughes  ?  A.     Definitely. 

Q.  You  also  wanted  somebody  in  the  part,  did 
you  not?  A.     I  did,  yes,  sir. 

Q.  Did  you  subsequently  talk  to  Miss  Sheridan 
after  she  met  with  Mr.  Hughes? 

A.  I  don't  believe  that  I  had  any  discussions 
with  Miss  Sheridan  regarding  her  meeting  with  Mr. 
Hughes.  I  think  that  was  at  the  point  where  Mr. 
Rogell  and  Miss  Sheridan  and  Mr.  Hickox  were 
engaged  in  trying  to  finalize  this  decision. 

Q.  Is  it  fair  to  say  that  the  last  time  that  you 
talked  to  Miss  Sheridan  that  you  now  remember 
was  a  time  at  which  she  wanted  to  see  ]Mi'.  Hughes 
about  getting  a  leading  man  for  the  part  ? 

A.     I  believe  that  was  the  last  time. 

Q.  And  the  next  thing  you  remember  was  read- 
ing in  the  paper  that  Miss  Sheridan  had  been  fired  ? 

A.     That's  it. 

Mr.  Gang:     Thank  you. 
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Redirect  Examination 
By  Mr.  Knupp: 

Q.  Mr.  Sparks,  I  think  you  once  made  some 
mention  of  a  list  of  contract  writers  at  the  studio. 
Will  you  tell  me  [376]  exactly  what  you  meant  by 
contract  writers'? 

The  Court:  I  think  you  are  talking  about  con- 
tract actors,  aren't  you? 

Mr.  Knupp :    Actors,  I  mean.  I  beg  your  pardon. 

The  Witness:  Well,  contract  actors  are  actors 
that  are  under  contract  to  the  studio  for  purposes 
of  utility  and  build-up  in  the  pictures  of  that  studio. 

Q.  (By  Mr.  Knupp)  :  And  is  it  to  the  advan- 
tage of  the  studio  to  use  the  contract  actors  when 
possible  ?  A.     It  is. 

Q.     For  what  reason? 

A.  Well,  because  these  become  part  of  the  as- 
sets of  the  studio,  a  name  value  that  can  draw  at 
the  box  office  is  always  certainly  an  asset  to  a 
studio,  and  it  is  the  policy,  I  believe,  of  all  studios 
in  town  to  have  such  actors  and  actresses  under 
contract. 

Q.  You  said  that  this  picture  came  to  the  studio 
as  a  package  deal  and  you  explained  what  you 
meant  by  a  package  deal.  Was  it  also  advantageous 
to  the  studio  that  the  package  should  have  been 
arranged  before  it  came  to  the  studio? 

A.  That  is  normally  my  interpretation  of  a 
package.  I  would  assume  so,  Mr.  Knupp. 

Q.     So  when  it  came  to  the  studio  it  was  prac- 
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tieally  ready  to  produce?  A.     Yes.  [377] 

Q.  With  respect  to  the  revisions  of  this  script 
prior  to  the  time  that  it  was  submitted  to  Robert 
Young,  what  wavS  the  situation  so  far  as  the  role 
of  the  leading  man  was  concerned  with  respect  to 
whether  or  not  that  role  was  weaker  or  stronger 
than  after  it  was  submitted  to  Mr.  Young? 

A.  Well,  the  script  and  the  story  was  always  a 
woman's  story. 

Q.     By  that  you  mean 

A.  I  mean  that  the  male  lead,  so-called,  was  al- 
ways secondary  to  the  feminine  role,  and  I  think 
that  it  had  been  condensed  and  strengthened  in 
desirability  from  an  actor's  point  of  view  in  the 
revisions  which  we  had  made  of  it. 

Q.  Prior  to  the  time  that  it  was  submitted  to 
Mr.  Young?  A.    Yes. 

Q.  And  then  after  Mr.  Young  refused  the  role 
I  think  you  said  there  was  some  additional  writing 
before  Mr.  Mitchum  was  assigned,  is  that  true  ? 

A.  Yes,  sir,  there  were  two  additional  scenes  put 
in  the  picture,  two  additional  short  scenes. 

Q.  But  did  that  change  the  over-all  effect,  so 
far  as  the  picture  being  a  woman's  picture? 

A.     No,  it  did  not. 

Q.  In  what  respect  did  it  improve  the  character 
of  Mark  Lucas,  if  at  all?  [378] 

A.  Well,  I  imagine  in  substance  it  only  improved 
the  length  of  time  that  he  was  in  the  picture. 

Q.  You  said  something  about  Miss  Sheridan  hav- 
ing had  certain  wardrobe  fittings  and  having  looked 
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at  certain  sketches  at  the  studio.  Do  you  know  just 
what  Miss  Sheridan  did  with  respect  to  her  ward- 
robe or  any  other  matters  relating  to  wardrobe  or 
make-up  % 

A.  Well,  actually,  Mr.  Knupp,  those  were  mat- 
ters that  were  handled  by  the  heads  of  the  respec- 
tive departments.  I  know  that  we  had  a  costume 
designer,  Mr.  Travilla,  there,  and  I  know  Miss 
Sheridan  made  herself  available  to  Mr.  Travilla  for 
such  discussion  of  wardrobe;  I  know,  also,  she  did 
the  same  with  respect  to  Mr.  Berns  who  is  the  head 
of  make-up.  Just  specifically  and  comprehensively 
what  that  was  I  couldn't  answer  that. 

Q.  Do  you  know  whether  or  not  the  wardrobe 
for  Miss  Sheridan  had  been  completed  prior  to  the 
termination  of  her  contract?  A.     It  had  been. 

Q.  Do  you  know  how  late  that  was  in  August, 
if  it  was  in  the  month  of  August  ? 

A.     I  cannot  recall  the  exact  date. 

Mr.  Knupp :     I  think  that  is  all. 

Mr.  Gang:     One  question.  [379] 

Recross-Examination 
By  Mr.  Gang : 

Q.  Robert  Mitchum  was  a  contract  actor,  was 
he  nof?  A.    He  was,  yes. 

The  Court:    You  may  step  down,  Mr.  Sparks. 
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ROBERT  STEVENSON 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Knupp: 

Q.    What  is  your  name,  Mr.  Stevenson? 

A.     Robert  Stevenson. 

Q.     Where  do  you  live? 

A.     In  Los  Angeles. 

Q.     What  is  your  business  or  occupation? 

A.     Film  director. 

Q.     How  long  have  you  been  so  engaged? 

A.    As  a  film  director  since  1932. 

Q.  And  prior  to  that  time  did  you  have  any 
experience  in  the  motion  picture  business? 

A.  I  was  working  pictures  since  1928,  except 
during  the  war  when  I  was  in  the  Army. 

Q.     In  what  capacity  were  you  employed?  [380] 

A.  Originally  as  a  reader,  then  as  a  writer,  then 
as  a  producer,  then  I  became  a  director. 

Q.  For  what  companies  have  you  been  employed 
in  making  pictures? 

A.  For  the  first  10  years  for  Gaumont-British 
and  associated  companies  in  England;  for  the  next 
11  years  for  David  O.  Selznick ;  and  for  the  last  two 
years  for  RKO. 

Q.    And  during  the  time  that  you  worked  for 
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Mr.  Selznick  or  for  RKO  you  had  been  engaged 

in  the  business  as  a  director? 

A.    As  a  director,  sir. 

Q.  What  are  the  functions  of  a  director  in  the 
motion  picture  business,  Mr.  Stevenson? 

A.  Before  the  picture  goes  to  the  stages  to  be 
shot,  the  director  works  with  and  under  the  pro- 
ducer in  the  preparation  of  the  picture,  but  not  on 
the  business  side,  only  on  the  so-called  artistic  side. 
When  the  picture  goes  to  the  stages,  the  director  is 
supposed  to  guide  and  control  the  work  of  the 
actors  and  the  technicians  who  are  making  the 
picture. 

Q.  And  direct  the  action  of  the  actors  on  the 
stage  ? 

A.    And  direct  the  action  of  the  actors. 

Q.  When  were  you  assigned  to  the  picture  "Car- 
riage Entrance"? 

A.     I  don't  remember  the  date,  sir.  [381] 

Q.  Do  you  remember  whether  it  was  before  or 
after  Robert  Young  refused  the  role? 

A.  My  impression  was  that  it  was  two  or  three 
days  before. 

Q.  Were  you  at  that  time  familiar  with  the 
basic  story  or  the  script  for  the  picture? 

A.  I  read  the  script  and  the  book  as  soon  as  I 
was  allotted  to  the  picture. 

Q.  Did  you  do  any  work  in  connection  with  tli? 
revision  of  the  script? 

A.     In  conference  with  Mr.  Parsonnet  and  Mr. 
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Sparks,  I  think  I  was  present  at  all  the  script  con- 
ferences from  that  period  on. 

Q.     Was  Mr.  Banks  at  those  conferences? 

A.  He  was  at  some  of  the  conferences,  but  not 
all. 

Q.  You  were  familiar  with  the  script,  then,  in 
its  original  form  when  you  first  saw  it,  I  mean  that 
was  before  there  was  any  rewriting  that  had  been 
done? 

A.  Yes,  I  read  one  script;  I  understand  there 
were  two,  I  only  read  one  script,  the  so-called 
actor's  script. 

Q.  Was  the  script  that  was  first  shown  to  you 
a  completed  script,  or  was  part  of  it  in  synopsis 
form?  A.     I  don't  remember. 

Q.  After  the  script  was  rewritten  what  in  your* 
opinion  was  the  effect  so  far  as  the  character  oP 
Mark  Lucas  was  [382]  concerned  as  to  whether  or 
not  it  was  a  better  or  worse  part? 

A.     In  the  original  rewriting  or  the  final  result? 

Q.     In  the  original  rewriting. 

A.  In  the  original  rewriting  the  part  of  Lucas 
was  shortened,  but  it  was  considerably  improved 
from  an  actor's  point  of  view,  because  the  part  as 
written  by  Atlas  Avas  the  part  of  a  weaking. 

Q.     How  was  it  changed  in  the  rewriting? 

A.  The  character  was  given  a  more  positive  and 
dynamic  quality. 

Q.  Was  that  the  script  that  was  submitted  to 
Young  and  refused  by  him? 

A.     That  I  don't  know,  sir. 


392  RKO  Pictures,  hic,  etc. 

(Testimony  of  Robert  Stevenson.) 

Q.  Then  when  the  script  was  rewritten  further 
before  Mr.  Mitchum  was  assigned  to  the  role,  what 
changes  were  made*? 

A.  The  character  was  further  developed  in  the 
same  direction  we  were  going  in  the  transference 
from  the  Atlas  script.  In  fact,  each  version  of  thc^ 
script  made  the  character  more  positive  and  more 
dynamic,  less  of  a  weakling  and  esthete.  My  mem- 
ory is  that  two  extra  scenes  were  added  after  Mr. 
Mitchum  was  assigned  to  the  picture. 

The  Court:  Do  I  understand  you  that  the  orig- 
inal script  when  you  first  saw  it  had  the  character 
of  Mark  Lucas  as  sort  of  a  weakling?  [383] 

The  Witness :     Yes,  sir. 

The  Court :     Had  weakness  in  his  character  % 

The  Witness:    Yes,  your  Honor. 

Q.  (By  Mr.  Knupp)  :  Did  you  have  any  part  in 
any  of  these  conferences  with  Miss  Sheridan  about 
a  possible  replacement  for  Robert  Young? 

A.     I  was  present  at  one. 

Q.  Do  you  recall  what  occurred  at  that  confer- 
ence? 

A.  The  only  thing  I  remember  was  I  sug- 
gested  

Mr.  Gang:    May  we  have  the  time  and  place? 

Q.  (By  Mr.  Knupp)  :  Just  a  minute.  Mr.  Gang 
suggests  the  time  and  place.  Do  you  recall  when 
you  had  that  conference? 

A.  No,  sir.  I  can  recall  the  place.  It  was  in 
Mr.  Sparks'  office. 
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Q.     Do  you  remember  about  the  day? 

A.     No,  sir. 

Q.    Who  was  present? 

A.  I  remember  that  Miss  Sheridan  was  present 
and  Mr.  Sparks  was  present,  Mr.  Banks  was  pres- 
ent; I  don't  remember  if  anyone  else  was  present. 

Q.  Do  you  remember  what  occurred  at  that  con- 
ference ? 

A.  My  own  memory  was  that  I  advocated  Bob 
Ryan  for  the  picture. 

Q.  You  say  you  advocated.  To  whom  did  you 
advocate  ?  [384]  When  you  say  advocated,  Mr.  Stev- 
enson, we  don't  understand  exactly  what  you  did. 
Will  you  tell  us  what  you  said  or  did  in  that  re- 
spect ? 

A.  I  can't  remember  exactly  what  I  said,  but 
what  I  do  remember  is  at  every  opportunity  1 
brought  forth  the  name  of  Bob  Ryan  because  I 
thought  he  was  the  ideal  man  for  the  part. 

Q.  Were  you  familiar  with  the  work  of  Robert 
Ryan  in  pictures,  Mr.  Stevenson? 

A.  Yes.  I  had  made  a  picture  with  him  about 
six  months  earlier. 

Q.    What  picture  was  that? 

A.     '*I  Married  a  Communist." 

Q.     Had  you  seen  his  work  in  other  pictures? 

A.    Yes,  sir. 

Q.     What  other  pictures  that  you  can  recall? 

A.  The  name  escapes  me.  That  boxing  picture 
that  has  been  referred  to,  in  which  he  played  the 
j)art  of  a  prize  fighter. 
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Q.     Is  that  the  "Set-Up"? 

A.  * 'Set-Up."  I  have  seen  not  all  but  most  of  the 
footage  of  "Bed  of  Roses." 

Q.     In  which  he  appeared  with  Joan  Fontaine? 

A.    Yes,  sir. 

Q.  And  in  which,  also,  one  of  the  other  actors 
who  has  [385]  been  mentioned  here  appeared? 

A.    Yes,  sir. 

Q.    Who  was  that  other  actor? 

A.     Mel  Ferrer. 

Q.  You  say  you  thought  that  Mr.  Ryan  was  the 
ideal  man  for  this  part  in  this  picture? 

A.     Yes,  sir. 

Q.    Why  do  you  say  that,  Mr.  Stevenson? 

A.  Principally  because  I  had  worked  with  hivo, 
and  if  a  director  has  worked  with  an  actor  he  is  in 
a  much  better  position  to  judge  what  he  can  do 
than  if  he  had  just  seen  him  on  the  screen,  and  I 
had  worked  with  Ryan,  and  I  knew  exactly  what 
he  could  do  and  what  he  couldn't  do,  and  in  my 
opinion  he  seemed  right  for  the  picture. 

Q.  You  have  heard  these  other  people  mention 
Mel  Ferrer?  A.    Yes,  sir. 

Q.  What  was  your  opinion  with  respect  to  the 
question  of  whether  Mel  Ferrer  might  have  been 
proper  casting  in  this  part  ? 

A.  My  opinion  of  Mel  Ferrer  was  he  was  a  very 
fine  actor,  I  felt  he  could  have  been  satisfactory  in 
the  part,  but  it  would  have  been  necessary  to  re- 
write certain  scenes  to  fit  his  particular  type  of 
personality. 
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Q.  You  were  familiar  with  the  work  of  Robert 
Preson?[386]  A.     Yes,  sir. 

Q.  Did  you  have  an  opinion  as  to  whether  oi- 
not  he  might  have  been  proper  casting  in  this  part  ? 

A.  My  opinion  was  that  he  would  have  been 
unsuitable. 

Q.    What  about  Richard  Basehart  % 

A.  I  don't  remember  Basehart 's  name  being 
brought  up  at  the  conference  that  I  was  present  at. 

Q.  You  hadn't  considered  his  name?  At  any 
time  that  you  were  present  there  was  no  considera- 
tion of  Basehart 's  name? 

A.     I  don't  remember. 

Q.  When  you  say  that  you  considered  that  Rob- 
ert Ryan  would  have  been  the  ideal  casting  for 
this  part,  you  took  into  consideration  the  script  as 
it  was  when  Young  turned  down  the  role  and  Robert 
Ryan  was  being  discussed? 

A.  In  terms  of  the  Parsonnet  script,  I  don't 
know  exactly  which  one  Mr.  Young  turned  down. 
If  I  may  qualify  my  answer.  The  best  actor  avail- 
able. Obviously  other  actors  at  other  studios  who 
were  unobtainable  would  have  been  better. 

The  Court:  You  are  qualifying  your  answer  as 
to  who — Ryan? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Knupp)  :  You  mean  that  you  thmk 
that  he  was  only  the  best  of  the  actors  who  were 
available,  but  do  you  mean  [387]  to  say  that  you 
have  any  question  in  your  mind  as  to  whether  he 
would  have  been  proper  casting  for  the  part? 
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A.     No,  I  have  no  question  in  my  mind. 
Mr.  Knupp :     I  think  that  is  all. 
Mr.  Gang:    May  I  have  the  exhibits,  Mr.  Clerk? 

Cross-Examination 
By  Mr.  Gang: 

Q.  I  will  show  you,  Mr.  Stevenson,  Plaintiff's 
Exhibit  19,  dated  August  4,  1949,  being  an  excerpt 
from  a  memorandum  from  Mr.  Schuessler  to  Mr. 
Hughes,  and  ask  you  to  read  it. 

You  stated  that  you  were  present  at   only  one 
conference  with  Miss  Sheridan? 
A.     To  my  memory,  yes,  sir. 

Q.  The  memorandum  which  I  have  shown  you, 
dated  August  4,  1949,  refreshes  your  recollection  as 
to  a  discussion  that  you  had  with  Mr.  Schuessler? 
I  will  read  it  so  the  jury  might  hear  it,  too. 

^' After  a  session  with  Bob   Stevensor.  this 
morning    we    learned    that    the    character    of 
'Quentin,'  which  everybody  has  turned  down, 
is  being  changed  into  a  more  intriguing  charac- 
ter, and  he  asked  if  you  would  let  him  have 
Bob  Ryan?" 
Now,   my   question    is,    Mr.    Stevenson,    does   this 
memorandum  refresh  your  recollection  as  to  the 
session  that  Mr.  Schuessler  [388]  here  related  ? 
A.     No,  sir. 

Q.    You  don't  remember  that  at  all? 
A.     No,  sir. 

Q.  Do  you  remember  asking  anybody  if  you 
could  have  Robert  Ryan  ? 
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A.  No,  sir.  I  always  assumed  he  could  be  had  if 
it  was  agreeable  to  everybody. 

Q.  Now,  have  you  any  way  at  the  present  time 
of  fixing  the  date  on  which,  in  your  own  words,  you 
were  allotted  to  the  picture?  Did  you  mean  allotted 
or  did  you  mean  assigned  1  I  wrote  it  down.  I  may 
have  misheard  you.  A.     Either  word. 

Q.     In  other  words,  have  you  any  way  of  fixing 
now  the  time  at  which  you  were  told  that  you  were 
to  direct  the  picture  "Carriage  Entrance"? 
A.     No,  sir. 

Q.  Did  someone  give  you  a  written  slip  telling 
you  that  you  were  assigned?  A.     No,  sir. 

Q.  How  did  you  find  out?  Did  somebody  tap 
you  on  the  shoulder  or  whisper  in  your  ear? 

A.     I  asked  Mr.  Sparks — if  I  may  explain 

Q.     Please  do. 

A.  I  was  at  one  time  assigned  to  **Jet  Pilot," 
and  I  [389]  asked  to  be  taken  off  that  because  I 
didn't  think  that  it  was  a  picture  that  I  could 
handle  properly  myself.  I  was  then  without  a 
picture.  Mr.  Hickox  called  me  one  day,  and  I  be- 
lieve at  my  home,  and  told  me  that  this  picture 

had  no  director 

Mr.  Knupp:  When  you  say  *'this  picture,"  do 
you  mean  ^'Carriage  Entrance"? 

The  Witness:     "Carriage  Entrance." 
I  borrowed  a  copy  of  the  novel,  I  liked  the  novel. 
I  knew  that  Mr.   Sparks  was  coimected  with  the 
picture,  so  I  asked  him  whether  it  would  be  pos- 
sible for  me  to  be  assigned  to  the   picture.    And 
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if  my  memory  is  right,  about  two  days  later  he 

told  me  that  I  was  assigned  to  the  picture. 

Q.  (By  Mr.  Gang) :  In  other  words,  Mr.  Sparks 
told  you  in  so  many  words  that  you  had  been  as- 
signed to  direct  the  picture?  A.    Yes,  sir. 

Q.  Can  we  take  the  next  step  and  see  if  you 
can  fix  that  time  with  reference  to  the  4th  of  July 
of  1949?  I  suppose  that  holiday  doesn't  mean  as 
much  to  you,  perhaps,  as  it  does  to  some  of  us,  but 
does  it  register  in  your  mind  as  a  date  from  which 
you  can  take  off?  A.     No,  sir. 

Q.  When  you  got  into  the  picture  on  the  first 
conference  you  are  sure  that  Mr.  Young  was  no 
longer  connected  [390]  with  the  project;  that  is  a 
fact,  is  it  not? 

A.  No,  sir,  I  stated  it  was  my  impression  that 
I  came  on  the  picture  two  or  three  days  before  Mr. 
Young 

Q.     Before  he  had  refused  the  picture? 

A.     Before  he  left  the  picture. 

Q.  How  did  you  then  come  to  advocate  using 
Robert  Ryan  if  Mr.  Young  was  still  in  the  pictur<=  ? 

A.  I  didn't  advocate  using  Robert  Ryan  when  I 
first  came  on  the  picture,  sir. 

Q.  I  understood  you  in  your  direct  testimony' 
to  say  that  at  this  conference,  the  one  confei^nc^ 
you  attended  with  Miss  Sheridan,  you  advocated 
using  Robert  Ryan.   Am  I  mistaken? 

A.     No,  you  are  correct. 

Q.    Was  Mr.  Young  still  in  the  picture? 

A.     No,  sir. 


vs.  Ann  Sheridan  399 

(Testimony  of  Robert  Stevenson,) 

Q.  Then  you  are  mistaken  in  saying  he  had  not 
refused  the  picture? 

Mr.  Knupp:  The  witness  didn't  say  that  at  all, 
Mr.  Gang. 

Mr.  Gang:     Let  me  start  all  over  again. 

Q,  (By  Mr.  Gang) :  You  had  one  conference 
with  Miss  Sheridan?  A.    Yes,  sir. 

Q.  On  the  occasion  of  that  conference  had  Mr. 
Young  [391]  refused  to  do  the  picture? 

A.     Yes,  sir. 

Q.     He  had  refused  to  do  the  picture? 

A.     Yes. 

Q.  Therefore,  when  you  came  on  it  was  some- 
time after  July  11th  or  12th,  is  that  right,  if  that 
date  is  the  date  on  which  the  studio  officially  knew 
that  he  was  not  to  do  the  picture  ? 

A.     I  don't  follow  you,  sir. 

Q.  I  am  sorry.  I  will  try  to  make  myself  clear. 
I  am  trying  to  fix  the  date  on  which  this  one  con- 
ference took  place.  If  I  state  to  you  that  Mr. 
Young's  official  refusal  reached  the  studio  on  July 
12,  1949,  that  fixes  that  date  for  that  event,  is  that 
clear  in  your  mind,  sir?  A.     Yes,  sir. 

Q.  Now^,  you  have  said  that  when  you  had  that 
conference  Mr.  Young  had  refused  to  do  the  pic- 
ture? A.    Yes,  sir. 

Q.  And  who  told  you  that  he  had  refused  to  do 
the  picture? 

A.     I  wouldn't  remember,  it  is  so  long  ago. 

Q.     It  was  a  subject  of  discussion,  however? 

A.    Well 
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Q.  In  other  words,  the  post  of  leading  man  was 
vacant,  is  that  rights  [392] 

A.     At  the  time  of  this  conference. 

Q.  Yes,  yes.  And  one  of  the  reasons  for  the 
meeting  at  which  you  were  present  was  to  get  the 
benefit  of  your  advice  as  to  a  possible  replacement? 

A.     Yes,  sir. 

Q.  Was  any  other  name  mentioned  at  that  one 
conference  besides  your  advocacy  of  Mr.  Ryan? 

A.     I  don't  remember,  sir. 

Q.  You  remember  only  your  advocacy  of  Mr. 
Ryan  ?  A.     Yes. 

Q.  Now,  let  me  ask  you  if  the  name  of  Charles 
Boyer  was  mentioned  at  that  meeting? 

A.  I  don't  remember.  I  think  if  it  had  been  I 
would  remember. 

Q.  Was  the  name  of  John  Lund  mentioned  at 
that  meeting  A.     I  don't  remember,  sir. 

Q.    Was  the  name  of  Wendell  Corey  mentioned? 

A.     I  don't  remember,  sir. 

Q.     Was  the  name  of  Richard  Conte  mentioned? 

A.     I  don't  remember. 

Q.     Franchot  Tone?  A.     I  don't  remember. 

Q.  You  don't  remember  whether  his  name  was 
mentioned  at  all? 

A.  I  don't  remember  whether  it  was  mentioned 
at  that  [393]  meeting. 

Q.  That  is  what  I  am  talking  about,  Mr.  Steven- 
son. A.     No. 

Q.  Then  in  answer  to  the  questions  of  Mr. 
Knupp    with    Mel    Ferrer,    Robert    Preston,    and 
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Richard  Basehart,  you  were  not  talking"  about  that 
meeting,   you   were  just  answering   questions   gen- 
erally? A.     Yes. 

Q.  Your  answer  would  be  that  Mel  Ferrer,  Rob- 
ert Preston,  and  Richard  Basehart  were  not  men- 
tioned at  this  one  conference? 

A.  My  answer  would  be  that  I  do  not  remember 
whether  they  were. 

Q.  I  am  only  asking  you  as  to  your  own  memory, 
Mr.  Stevenson.  You  did  say  that  you  advocated 
Ryan  as  the  ideal  man  for  the  picture? 

A.     Yes,  sir.   The  ideal  man  available. 

Q.  What  do  you  mean  by  the  word  "available" 
as  you  use  it? 

A.  In  the  sense  that  it  is  used  in  film  business, 
meaning  an  actor  who  can  be  obtained  to  do  the 
part  if  he  is  wanted. 

Q.  You  stayed  on  the  picture  until  it  was  fin- 
ished, did  you  not,  Mr.  Stevenson? 

A.     Yes,  sir.  [394] 

Q.  Did  you  complain  when  Mr.  Mitchum  was 
assigned  to  it  in  place  of  Mr.  Ryan? 

A.     No,  sir. 

Q.  Who  told  you  that  Mr.  Mitchum  would  play 
the  part?  A.     I  don't  remember. 

Q.  Were  you  consulted  as  to  whether  Mr. 
Mitchum  would  be  suitable  for  the  part? 

A.     I  don't  think  so. 

Q.  And  the  assignment  of  Mr.  Mitchum,  there- 
fore, came  as  a  surprise  to  you,  Mr.  Stevenson? 

A.     I  think  so. 
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Q.    A  welcome  one?  A.     A  welcome  one. 

Mr.  Gang:     Thank  you,  sir. 

Mr.  Knupp:     Mr.  Rogell. 

The  Court:     Are  you  through,  Mr.  Knupp? 

Mr.  Knupp :     Yes.   I  have  no  further  questions. 

The  Court:     You  may  step  down,  Mr.  Stevenson. 

Before  you  leave,  I  would  like  to  ask  you  did 
you  direct  "Carriage  Entrance"  when  it  was  made? 

The  Witness:    Yes,  your  Honor. 

Mr.  Gang:     I  asked  that. 

The  Court:     If  you  did,  I  didn't  hear  it.  [395] 

SID  ROGELL 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, having  been  first  duly  swora,  was  examined 
and  testified  as  follows: 

The  Clerk:     State  your  name,  please. 

The    Witness:     Sid    Rogell. 

Direct  Examination 
By  Mr.  Knupp : 

Q.     Where  do  you  reside,  Mr.  Rogell? 

A.    Los  Angeles. 

Q.     And  what  is  your  business? 

A.     Motion  pictures. 

Q.  How  long  have  you  been  engaged  in  the  mo- 
tion picture  business?  A.     About  25  years. 

Q.     In  what  different  capacities  have  you  worked  ? 

A.  Well,  started  in  as  production  assistant, 
assistant  director,  studio  manager,  producer,  execu- 
tive producer. 
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Q.     By  what  studios  have  you  been  emj^loyed? 

A.  I  have  been  with  RKO  for  the  last  15  years 
up  until  May  of  this  year.  Previous  to  that  at 
Columbia  for  several  years.  Is  that  sufficient? 

Q.     In  what  capacity  did  you  serve  at  RKO  ? 

A.  I  went  to  RKO  in  1936  as  studio  manager 
and  remained  in  that  position  for  seven  oi*  eight 
years;  subsequently  became  executive  assistant  to 
the  late  Charles  [396]  Koerner,  who  was  vice-presi- 
dent in  charge  of  production;  I  was  changed  to  a 
capacity  known  as  executive  j^roducer  by  him,  and 
subsequently  changed  from  that  capacity  by  Mr. 
Hughes  to  executive  producer  in  charge  of  the 
studio  directly  under  Mr.  Hughes. 

Q.  As  executive  producer  in  charge  of  the  studio 
what  were  your  duties  and  f mictions,  Mr.  Rogell? 

A.  Well,  they  were  certainly  varied.  I  was  in 
charge  of  getting  out  the  program  of  pictures,  buy- 
ing stories,  hiring  writers,  producers,  casting  of 
the  pictures,  looking  after  the  cutting,  that  is,  the 
editing  of  those  pictures,  putting  the  music  in  them, 
seeing  that  they  got  to  New  York  on  time,  and  the 
general  problems  of  making  a  motion  picture. 

Q.  That  is,  you  had  the  administrative  duties, 
as  well  as  the  executive  functions  of  seeing  that  the 
pictures  were  actually  produced  and  ready  for 
distribution?  A.     That   is   correct. 

Q.  I  understand  you  to  say  that  you  are  no 
longer  employ  by  RKO? 

A.     That  is  correct. 
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Q.  And  your  employment  was  terminated  in  May 
of  1950?  A.     That  is  correct. 

Q.  Were  you  familiar  with  the  steps  that  were 
taken  by  RKO  prior  to  the  time  that  it  entered 
upon  the  production  [397]  of  this  picture,  entered 
into  the  contract  for  its  production? 

A.     In  a  general  way,  yes. 

Q.  What  was  the  situation  when  RKO  first  be- 
came interested  in  producing  the  picture? 

A.  This  picture  was  first  presented  to  us  as  a 
so-called  package;  an  agent,  Mr.  Goldstone,  offered 
the  studio  a  story  and  screen  play  "Carriage  En- 
trance," wdth  a  iJroducer  Polan  Banks,  with  a  star 
Ann  Sheridan,  with  a  leading  man  Robert  Young, 
represented  by  that  agent,  and  also  under  a  so- 
called  multiple  picture  deal  with  RKO.  There  were 
reasons  why  we  considered  this  favorably. 

Q.     And  what  were  those  reasons,  Mr.  Rogell  ? 

A.  Well,  we  certainly  thought  that  Miss  Sheri- 
dan was  a  very  important  actress  at  the  time,  she 
had  co-starred  with  Gary  Cooper  and  subsequently 
with  Cary  Grant;  we  thought  the  story  was  ade- 
quate, although  we  had  some  reservations  about  a 
costume  picture;  we  liked  the  idea  of  using  up  a 
commitment  with  Robert  Young. 

Q.  What  was  the  situation  between  Young  and 
the  studio  at  the  time? 

A.  Well,  he  was  under  contract  at  the  time,  I 
believe,  for  one  picture  a  year,  and  those  dates  come 
around  when  you  either  have  to  use  them  or  find 
yourself  in  default,  and  this  was  a  convenience  to 
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use  him,  he  was  very  satisfactory  [398]  to  us  for  the 
part,  and  had  also  been  aiDproved  by  Miss  Sheridan. 
We  also  found  at  that  time,  while  we  were  nego- 
tiating, that  we  could  use  another  so-called  com- 
mitment with  a  studio  contract  actor,  Melvyn 
Douglas,  an  old  commitment,  and  a  lot  of  money  in- 
volved, in  the  same  picture,  in  a  part  for  which  he 
was  ideally  suited.  So  altogether  it  looked  like  a 
good  corporate  move  to  make  this  picture. 

Q.  Were  you  familiar  with  the  script  which  had 
been  prepared  of  the  screen  play  at  that  time? 

A.     Yes. 

Q.  Do  you  recall  whether  or  not  now  the  script 
had  been  completed  at  that  time  ? 

A.  I  believe  that  a  part  of  it  might  have  been 
just  in  outline,  but  it  was  acceptable,  because  we 
knew  we  had  time  to  complete  it,  and  it  certainly 
indicated  what  the  balance  of  the  stor}^  was  going 
to  be. 

Q.  And  Miss  Sheridan  had  approved  any  one  of 
three  men  as  a  director 

A.     I  believe  that's  correct. 

Q.    at  the  same  time  she  entered  into  the 

contract  ? 

What  was  done  by  you,  if  you  did  anything,  with 
respect  to  assigning  somebody  as  a  director  to  the 
picture  ? 

A.  Well,  eventually  we  both  agreed  upon  Mr. 
Stevenson. 

The  Court:  "We  both  agreed" — who  do  you 
mean  ? 
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The  Witness:  I  mean  both  parties;  Miss  Sheri- 
dan and  the  [399]  studio. 

Q.  (By  Mr.  Knupp)  :  And  did  you  take  any 
steps  in  connection  with  the  assigning  of  somebody 
to  assist  as  a  producer  of  the  picture  ? 

A.  Yes,  we  had  some  misgivings  about  Mr. 
Banks,  who  has  admitted  that  he  had  not  produced 
pictures  theretofore.  He  was  amenable  to  having 
one  of  our  producers,  Mr.  Sparks,  associate  himself 
with  the  picture.  He  had  agreed  that  Mr.  Sparks 
might  be  given  credit  on  the  screen  as  executive 
producer,  and  he  would  still  retain  his  credit  as 
producer.  This  was  satisfactory  both  to  Sparks 
and  to  Banks,  and  we  also  conferred  with  Miss 
Sheridan,  who  I  believe  knew  Mr.  Sparks  and 
thought  he  would  be  very  satisfactory. 

Q.  You  have  mentioned  the  names  of  the  three 
principal  members  of  the  cast.  What  if  anything 
was  done  with  respect  to  securing  the  minor  mem- 
bers of  the  cast,  the  remaining  members  of  the  cast  ? 

A.  There  was  little  or  nothing  done  at  the  time, 
because  the  minor  parts  seldom  furnish  a  problem. 
No  one  would  find  it  difficult  to  get  together  on 
those  subordinate  parts,  I  don't  believe.  It  never 
became  an  issue,  to  my  knowledge. 

Q.  In  RKO  what  was  the  process  by  which  it 
was  determined — I  am  speaking  now  of  this  time  in 
April  of  1949 — what  was  the  proceeding  by  which 
the  star  parts  were  [400]  cast '? 

A.  The  principal  casting,  I  believe,  not  only  at 
EKO  but  at  any  studio,  is  usually  left  up  to  the 
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head  of  the  studio.  By  that  I  mean  Mr.  Hughes, 
even  over  me.  It  was  up  to  the  casting  office,  Mr. 
Banks,  director,  producer,  Sparks,  Rogell,  to  put 
do^^al  their  best  suggestions  and  take  them  up  with 
Mr.  Hughes.  I  think  this  would  be  the  same  in  any 
studio  when  it  comes  down  to  the  very  top  members 
of  the  cast. 

Q.  When  did  you  first  ascertain,  Mr.  Rogell,  that 
Mr.  Young  would  not  portray  a  role  in  this  picture  ? 

A.  The  date  escapes  me,  but  I  found  out  by 
reason  of  a  phone  caJl  when  Mr.  Nat  Goldstone 
called  me  and  told  me. 

Q.  Was  that  prior  or  subsequent  to  the  time 
that  you  received  a  letter  from  Mr.  Goldstone? 

A.     I  believe  the  phone  call  preceded  the  letter. 

Q.  Do  you  know  whether  that  phone  call  came 
before  or  after  the  script  had  been  sent  in?  I  am 
speaking  now  of  the  Parsonnet  script. 

A.     I  am  not 

Q.     Had  been  sent  in  to  Mr.  Goldstone. 

A.  I  presume  it  was  after  he  received  the  script, 
because  he  commented  on  the  script. 

Q.  So  that  if  the  script  went  to  Goldstone 's 
office  on  the  7th  or  8th  of  July,  and  you  got  this 
letter  of  refusal  [401]  on  the  12th,  the  telephone 
conversation  to  which  you  refer  occurred  sometime 
between  those  two  dates? 

A.     We  got  the  letter  on  the  12th,  did  you  say? 

Q.  You  got  the  letter  back  from  Goldstone 's 
office  on  the  12th,  yes. 

A.     Then  I  believe  the  phone  call  was  in  between. 
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Q.  And  after  you  had  received  tins  information 
from  Mr.  Goldstone's  office  what  steps  did  you  take 
in  an  attempt  to  fill  this  role? 

A.  Well,  I  informed  everyone  concerned  that 
Mr.  Goldstone  didn't  want  to  play  the  part — 
pardon  me,  that  Mr.  Young  didn't  want  to  play 
the  part,  and  that  we  would  have  to  get  busy  and 
look  for  subsequent  or  additional  names  to  submit 
to  Miss  Sheridan  and  to  Mr.  Hughes  for  this  part. 
That  was  then  the  responsibility  of  the  casting 
office,  the  director,  the  two  .producers,  who  were 
immediately  concerned  with  the  picture. 

Q.  Did  you  have  any  conversations  with  Miss 
Sheridan  with  respect  to  the  matter? 

A.  Well,  that  began  a  series  of  conversations 
which  went  on  from  then  on. 

Q.  Do  you  have  any  way  of  fixing  the  date  of 
the  first  of  these  conversations,  Mr.  Rogell? 

A.  Well,  I  would  say  that  shortly  after,  if  that 
letter —  if  the  telephone  conversation  was  sometime 
between  [402]  — what  is  it,  July  8th  and  12th,  you 
say? 

Q.     July  8th  and  12th. 

A.  Along  in  there,  if  we  found  out  Robert  Young 
w^asn't  going  to  perform,  that  within  a  few  hours 
or  certainly  before  the  next  day  we  had  informed 
Miss  Sheridan  of  the  situation.  And,  as  a  matter 
of  fact,  if  I  may  say  so,  we  didn't  think  it  was  too 
serious  that  Mr.  Young  wouldn't  perform.  We 
thought  it  would  be  only  a  routine  matter,  as  those 
things  transpire,  and  we  would  be  able  to   settle 
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on  someone  else.    But  it  didn't  seem  to  be  a  real 

obstacle  at  the  time. 

Q.  Can  you  fix  approximately,  please,  Mr. 
Rogell,  the  date  on  which  you  had  your  first  con- 
versation with  Miss  Sheridan  with  respect  to  the 
matter  ? 

A.     I  would  say  July  13th  or  14th. 

Q.     Where  did  the  conversation  occur? 

A.  This  may  have  been  on  the  phone.  Miss  Sheri- 
dan, I  believe,  lives  out  in  San  Fernando  Valley, 
and  I  didn't  want  to  have  her  come  clear  to  the 
studio  just  to  say  something  to  her  which  might 
have  been  said  on  the  phone.  On  the  other  hand, 
she  was  coming  in  quite  regularly  at  that  time. 

Q.  Did  you  have  any  conversations  with  her  at 
the  studio?  A.     Many  of  them.  [403] 

Q.  About  when  do  you  think  you  had  the  first  of 
your  conversations  at  the  studio? 

A.     In  regard  to  this  matter? 

Q.     In  regard  to  this  matter,  yes. 

A.  Shortly  thereafter,  shortly  after  we  learned 
that  Robert  Young  was  not  going  to  perform,  and 
possibly  even  before  the  letter  was  received  con- 
firming that. 

Q.    Where  did  this  conversation  take  place? 

A.     Ordinarily  in  my  office. 

Q.  Was  ]\Iiss  Sheridan  alone  or  was  she  accom- 
panied by  anybody? 

A.  She  was,  I  believe,  always  accompanied  by 
Mr.  Hickox. 

Q.     It  is  your  recollection  now  that  everv  time 
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you  tcalked  to  Miss  Sheridan  she  came  to  your  office 

in  the  company  of  Mr.  Hickox? 

A.     I  believe  that's  the  fact. 

Q.  Can  you  tell  us — and  I  don't  expect  you  to 
remember  these  dates,  I  don't  expect  you  to  remem- 
ber exactly  what  was  said  in  any  of  these  conver- 
sations that  happened  two  years  ago,  Mr.  Rogell — 
but  can  you  tell  us  the  substance  of  your  first  con- 
versation with  Miss  Sheridan  and  Mr.  Hickox, 
and  what  either  or  both  of  them  said  and  what  you 
said  with  respect  to  this  casting? 

A.  Well,  this  precipitated  many  meetings  and 
conversations  [404]  by  telephone  and  in  my  office, 
or  in  the  studio's  commissary  or  on  the  lots, 
wherever  we  would  meet,  about  this  particular  prob- 
lem, and  we  were  constantly  suggesting  people  back 
and  forth.  She  made  suggestions  and  we  made 
suggestions.  I  don't  remember  which  day  which 
people  were  mentioned,  but  it  gets  down  to  all  of 
the  names  that  have  been  mentioned  hereinbefore. 

It  began — perhaps  this  is  what  you  are  getting 
at — when  Mr.  Hughes  was  informed  that  Mr.  Young 
would  not  perform,  and  perhaps  it  would  be  fitting 
that  I  say  that  Mr.  Young  under  his  contract  with 
us  had  a  right  to  refuse  this — we  went  into  this 
deal  because  one  of  the  facets  of  the  deal  was  that 
Young  would  perform,  but  his  own  contract  with 
RKO,  aside  from  this  Ann  Sheridan  picture,  pro- 
vided that  he  might  have  as  many  as  two  pictures 
submitted  to  him,  and  if  he  canceled  out  as  many 
as  two,  then  we  might  cancel  the  commitment.    So 
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while  we  might  have  brought  more  pressure  to 
bear  in  this  particular  instance,  his  own  individual 
contract  with  the  company  permitted  him  to  say  no, 
and  therefore  we  didn't  pursue  that.  We  went  on 
and  looked  for  other  casting. 

When  I  told  Mr.  Hughes  that  Young  was  not 
going  to  do  the  picture  or  didn't  want  to  do  it,  he 
felt  as  I  did  that  it  wasn't  a  catastrophe 

Q.  Mr.  Rogell,  I  suggest  to  you  that  your  con- 
ferences [405]  with  Mr.  Hughes  and  what  he  may 
have  said  to  you  are  not  admissible  here  in  evi- 
dence. 

A.  I  was  just  going  to  get  at  what  was  said  then 
as  to  how  we  arrived  at  submitting  who  we  wanted 
to  take  the  place  of  Robert  Ryan — Robert  Young 
if  he  wanted  it. 

Q.  You  can  tell  us  what  you  did  in  that  respect 
or  what  you  said  to  Miss  Sheridan  and  Mr.  Hickox. 

A.  Following  that  I  suggested  that  they  con- 
sider either  Mel  Ferrer  or  Robert  Ryan  to  replace 
Robert  Young. 

Q.  Did  you  make  this  suggestion  at  some  con- 
ference that  you  had  at  your  ofiSce  ? 

A.     Yes. 

Q.  What  did  Miss  Sheridan  and  Mr.  Hickox 
say  in  that  respect? 

A.  They  were  not  immediately  impressed  with 
the  idea  of  using  either  one.  I  think  Miss  Sheridan 
knew  little  or  nothing  about  Mel  Ferrer  at  the  time. 
He  was  and  still  is  a  comparative  newcomer,  but 
he  had  made  a  big  hit  in  one  picture,  and  was  sub- 
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sequently  put  under  contract  to  RKO.  Robert 
Ryan  they  loiew  something  about,  but  would  look 
at  film,  and  subsequently  did. 

Q.  Had  Mr.  Ryan  made  some  pictures  for  RKO 
prior  to  that  time? 

A.     Mr.  Ryan  made  several  pictures  for  RKO. 

Q.  And  were  you  familiar  with  the  work  that 
Mr.  Ryan  had  done  at  the  studio  % 

A.     Very  familiar. 

Q.  And  were  you  of  the  opinion  at  that  time  that 
Mr.  Ryan  was  good  casting  for  this  part  in  this 
picture  % 

A.  My  opinion  is  that  he  would  have  been  excel- 
lent in  the  part. 

Q.  And  Mr.  Ferrer,  you  say,  had  made  only  one 
picture  at  that  time? 

A.  He  may  have  made  more  pictures,  but  I  am 
only  aware  now  of  one  picture  in  which  he  had 
appeared  as  an  actor.  He  has  directed  some  pic- 
tures. 

Q.  What  was  your  opinion  of  his  ability  as  an 
actor  ? 

A.  I  think  he  is  a  fine  actor,  but  I  frankly  shared 
Miss  Sheridan's  opinion  about  him  for  this  role 
and  didn't  press  for  her  to  accept  Mel  Ferrer.  I 
suggested  him,  as  I  was  instructed  to,  but  I  could 
not  enthusiastically  insist  that  he  was  right  for  the 
part.  I  didn't  feel  that  way  about  Ryan. 

Q.  You  say  you  didn't  feel  that  way  about  Ryan. 
How  did  you  feel  about  Ryan? 

A.  As  I  have  just  said  here,  I  felt  Ryan  would 
be  fine  in  that  part. 
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Q.  Did  you  express  that  opinion  to  Miss  Sheri- 
dan? A.     On  several  occasions.  [407] 

Q.  Was  this  question  of  the  appointment  of 
Robert  Ryan  or  Ferrer  discussed  with  Miss  Sheri- 
dan on  more  than  one  occasion  ? 

A.     Would  you  repeat  that,  please? 

Q.  Was  this  matter  of  the  appointment  of  Ryan 
or  Ferrer  to  this  part  in  the  picture  discussed  with 
Miss  Sheridan  on  more  than  one  occasion? 

A.  Yes,  sir,  it  became  the  bone  of  contention  for 
several  weeks  during  which  we  had  many  meetings. 

Q.  During  the  course  of  these  meetings  was  the 
name  of  any  other  actor  suggested  by  you  to  Miss 
Sheridan  ? 

A.  Yes,  during  these  meetings  we  would  suggest 
other  players  for  the  part  to  her  and  she  in  turn 
to  us. 

Q.  Will  you  give  me  the  names  of  some  of  these 
other  players  that  were  suggested  or  proposed  by 
you? 

A.  We  first  of  all  hoped  to  sell  for  the  part 
either  Ryan  or  Ferrer,  but  did  suggest  as  an  alter- 
nate Robert  Preston,  whom  we  thought  could  play 
it  very  adequately. 

I  on  one  occasion  suggested  John  Lund,  a  player 
under  contract  to  Paramount  Studios. 

In  the  latter  meetings  out  of  desperation  I  sug- 
gested Charles  Boyer,  not  enthusiastically,  but  just 
threw  the  name  out,  as  I  say,  out  of  desperation. 

Miss  Sheridan  thought  it  had  some  merit,  and 
even  though  I  didn't  feel  that  it  was  going  to  oq 
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very  far  we  decided  to  [408]  find  out  if  the  man 
was  even  available  or  in  this  country,  which  is  the 
first  thing  to  do.  There  is  no  use  talking  about  an 
actor  that  you  can't  get. 

Q.     Is  that  all  that  was  said  about  Charles  Boyer  ? 

A.  No ;  his  name  was  mentioned,  bandied  around 
from  then  on,  but  never  taken  very  seriously,  in  my 
opinion. 

Q.  What  about  Basehart,  was  his  name  men- 
tioned'? 

A.  Yes,  Basehart 's  name  was  mentioned,  and  I 
am  trying  to  think  of  some  of  these  other  names. 

We  suggested  Basehart  as  being  a  possibility  for 
the  part.  He,  too,  is  rather  a  newcomer.  He  cer- 
tainly was  a  couple  of  years  ago  when  this  took 
place. 

Q.     Van  Heflin? 

A.  Van  Heflin  was  mentioned,  and  Miss  Sheri- 
dan didn't  think  that  he  was  quite  right  for  the 
part. 

Q.  What  did  you  think  about  Preston?  Were 
3^ou  familiar  with  his  work,  Mr.  Rogell  ? 

A.  Yes,  I  am  very  familiar  with  Preston's  work. 
I  had  just  used  him  in  a  picture  which  I  had 
jjersonally  produced  for  RKO,  called  '^  Blood  on  the 
Moon,"  in  which  Robert  Mitchum  and  Bob  Preston 
were  costarred.  I  thought  he  was  not  only  the  type, 
he  is  a  big,  virile,  handsome  man,  he  has  a  very 
good  circulation — by  that  I  mean  he  has  played 
with  important  people,  and  I  can't  remember  when 
he  had  less  than  costar  billing,  which  is  important 
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from  a  picture  [409]  standi)oint.  In  "Blood  on  the 
Moon"  he  did  a  very  tine  job,  and  because  a  year 
or  so  ahead  of  that  he  had  played  in  a  picture  with 
Gregory  Peck  called  "The  Macomber  Affair,"  which 
has  been  referred  to  here,  he  came  off  very  well 
in  very  fast  company.  People,  so  to  speak,  thought 
he  stole  the  picture.  And  that  was  the  picture  I 
though  if  Miss  Sheridan  would  look  at  she  would 
find  more  favor  in  her  consideration  of  him  than 
having  seen  him  in  this  western,  because  it  was  a 
little  closer  to  what  he  had  to  do  in  the  "Carriage 
Entrance"  jjart. 

The  Court:  Did  you  hear  what  Mr.  Stevenson 
said  about  the  character  of  Quentin  or  Mark  Lucas  ? 

The  Witness:     Yes. 

The  Court:  It  was  a  character  that  had  an  ele- 
ment of  weakness  in  him  ? 

The  Witness:     Yes. 

The  Court:  Would  you  use  a  big,  virile  man  in 
that  kind  of  a  part? 

The  Witness:  Yes,  you  can.  As  a  matter  of 
fact,  the  picture  that  I  am  talking  about,  "The  Ma- 
comber Affair,"  he  played  a  cowardly  husband  who 
w^ent  out — this  is  a  Hemingway  classic — who  went 
out  to  Africa  to  prove  that  he  wasn't  afraid  to 
hunt  tigers,  to  prove  to  himself.  So  it  was  a  case 
in  point,  if  I  may  say  so.  But  the  virility  of  the 
man,  the  fact  that  he  is  big,  there  is  a  certain 
characteristic  [410]  facially  in  these  peoj^le  that 
sometimes  comes  through.  Preston  is  about  the 
same  size  as  Mitchum  who  finally  played  it,  and 


416  EKO  Pictures,  Inc.,  etc. 

(Testimony  of  Sid  Rogell.) 

who  it  has  been  testified  here  everybody  would  have 
loved  to  have  had  in  the  part.  So  the  size  of  the 
man  physically  didn't  have  too  much  to  do  with  it. 

Q.  (By  Mr.  Knupp) :  Do  you  recall,  specifi- 
cally, Mr.  Rogell,  what  Miss  Sheridan  or  Mr. 
Hickox  said  with  respect  to  these  proposals  that  you 
made?  For  instance,  let's  take  Ryan,  what  did  Miss 
Sheridan  say  about  Ryan? 

A.  Well,  Miss  Sheridan — unfortunately,  the  first 
film  that  Miss  Sheridan  saw  of  Mr.  Ryan  were  some 
scenes  from  a  picture  he  had  just  finished  called 
^'The  Set-Up"  in  which  he  played  a  broken-down 
prize  fighter  with  cauliflower  ears,  and  it  was  just 
the  portrait  of  a  broken-dowTi  fighter,  and  it  cer- 
tainly wasn't  proper  for  her  to  try  to  expect  from 
what  she  saw  on  the  screen  that  this  was  the  man 
to  play  something  completely  different. 

We  later  on  tried  to  reinterest  her  with  more 
suitable  film,  such  as  "Bed  of  Roses." 

Q.  She  saw  "Bed  of  Roses"  or  part  of  it,  did 
she  not?  A.     She  did  eventually,  yes. 

Q.     What  sort  of  role  did  Ryan  play  in  that? 

A.  In  "Bed  of  Roses'  he  played  the  romantic 
lead  opposite  Joan  Fontaine,  an  adventuress,  devil- 
may-care  writer,  romantic,  exciting,  we  hope,  we 
thought.  [411] 

Q.  Did  she  express  any  opinion  about  Ryan 
after  she  saw  it? 

A.  She  thought  that  was  better,  but  she  still 
didn't  think  he  was  right  for  the  part. 
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Q.  Did  she  say  why  she  didn't  think  he  was 
right? 

A.  Well,  I  believe  she  did  say  he  is  too  rugged 
or  too  virile,  or  words  of  that  kind.  Nothing  too 
specific. 

Q.  Do  you  recall  what  she  said  with  respect  to 
Ferrer  ? 

A.  She  thought  Ferrer  was  a  very  good  actor, 
but  not  right  for  this  part. 

Q.     What  about  Preston? 

A.  Preston  she  didn't  think  was  a  very  good 
actor  and  didn't  think  he  was  right  for  the  part. 

Q.     Did  she  express  any  opinion  of  Van  Heflin? 

A.     I  don't  recall. 

Q.  Now,  Mr.  Rogell,  were  these  actors  who  have 
been  named,  Ryan,  Ferrer,  Basehart,  Preston,  and 
Van  Heflin,  all  available  for  this  part? 

A.  I  am  sure  that  they  were  at  the  time  or  we 
couldn't  have  been  considering  them  seriously. 

Q.  Do  you  recall  how  long  these  conversations 
continued?  You  said  they  started  shortly  after  the 
12th  of  July,  1949 ;  do  you  recall  how  long  they  con- 
tinued ? 

A.  Well,  they  continued  intermittently  every 
two  or  three  days,  it  seems  to  me,  until  the  day 
after  the  meeting  [412]  with  Mr.  Hughes,  which  I 
believe  was  August  16th. 

Q.  The  meeting  with  Mr.  Hughes  was  on  August 
15th. 

A.  The  following  day  they  came  up  and  looked 
at  film,  and  I  believe  that  was  the  end  of  the  dis- 
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Q.  Do  you  know  how  this  meeting  with  Mr. 
Hughes  was  arranged? 

A.  The  meeting  with  :Mr.  Hughes  was  arranged 
as  a  result  of  Mr.  Hickox  caUing  me  and  saying  that 
Ann  would  like  to  see  Howard.  And  I  called  Mr. 
Hughes  and  told  him  that,  and  believe  it  or  not, 
we  got  in  there  that  afternoon. 

Q.     Who  was  present  at  that  meeting  ? 

A.  I  think  Mr.  Hughes,  Miss  Sheridan,  Mr. 
Hickox,  and  myself.   I  believe  that  was  all. 

Q.  Do  you  recall  the  conversation  that  occurred 
at  the  meeting?  A.     Yes,  quite  well. 

Q.  Will  you  state  to  the  jury  as  nearly  as  you 
can  the  substance  of  what  was  said  at  that  meeting 
and  by  whom  % 

A.  Well,  after  the  usual  social  amenities  were 
exchanged,  Mr.  Hughes  asked  Miss  Sheridan  if  she 
wouldn't  reconsider  her  turn-down,  so  to  speak,  of 
both  Ferrer  and  Mr.  Ryan,  why  wouldn't  she  use 
them,  and  she  in  turn  wanted  to  know  why  he 
wouldn't  consider  her  request  to  use  Franchot  Tone. 

I  think  those  were  the  only  names  involved 
seriously  at  [413]  the  time,  except — ^pardon  me — 
Robert  Preston. 

We  were  only  there  10  or  15  minutes.  It  ended 
up  with  Mr.  Hughes  persuading  Miss  Sheridan  to 
come  to  the  studio  the  following  day  to  look  at 
excerpts  from  certain  films  in  which  these  three 
players  had  appeared. 

I  was  to,  in  order  not  to  run  the  whole  of  all  of 
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these  pictures,  to  select  certain  reels  from  a  picture 
called  '' Caught,"  in  which  Robert  Ryan  had  ap- 
peared, certain  scenes  from  "Bed  of  Roses"  for 
both  Ryan  and  Ferrer,  they  were  both  in  that  pic- 
ture, scenes  which  I  don't  believe  Miss  Sheridan 
had  seen  theretofore,  and  it  was  probably  my  sug- 
gestion that  she  look  at  "The  Macomber  Affair," 
or  some  of  it  for  Robert  Preston. 

Miss  Sheridan  agreed  that  she  would  do  it,  and 
we  were  going  to  get  together  the  next  day  and  look 
at  the  film. 

That  is,  in  essence,  what  happened. 

Q.  What  sort  of  a  picture  or  what  sort  of  a 
role  had  Ryan  played  in  "Caught,"  do  you  recall? 

A.  Yes,  in  the  picture  "Caught"  he  was  an 
industrial  tycoon.  It  was  a  modem  picture,  it  wasn't 
a  western  or  anything,  and  he  was  aggressive, 
strictly  an  individual.  I  don't  know  how  else  to 
explain  it  without  trying  to  relate  the  story. 

Q.  Did  the  name  of  Franchot  Tone  come  into 
the  conferences  that  you  had  with  Miss  Sheridan 
and  Hickox  at  any  [414]  time  prior  to  this  meeting 
wdth  Mr.  Hughes? 

A.     Yes,  the  name  of  Franchot 

Q.  When  was  the  name  of  Franchot  Tone  first 
brought  into  the  discussions? 

A.  The  first  time  I  heard  Franchot  Tone's  name 
mentioned  in  connection  with  this  picture  was  an 
occasion  when  I  was  walking  from  my  automobile 
in  the  morning  to  my  office,  I  passed  Mr.  Sparks' 
office  and  he  saw  me  coming  and  stopped  me    and 
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we  went  inside  for  a  moment  in  the  morning,  and 
lie  said,  "Ann  Sheridan  would  like  us  to  consider 
Franchot  Tone  for  the  lead  in  this  picture."  And 
I  said,  "Well,  right  offhand  I  don't  think  that  is 
very  important  casting." 

He  said,  "Well,  they  are  old  friends,  she  ran 
into  Tone  here  on  the  lot.  Tone  was  on  the  lot  in 
another  capacity,  and  she  would  like  us  to  consider 
him  very  seriously,  she  is  quite  anxious  to  have 
him." 

Q.     And  did  you  submit  his  name  to  Mr.  Hughes  % 

A.  I  did.  I  felt  at  the  time  that  Sparks  and  I 
were  in  accord  that  he  wasn't  very  exciting  casting 
for  this  part.  I  suggested  it  to  Mr.  Hughes,  and 
he  didn't  care  for  it  at  all. 

Q.  And  did  you  convey  that  information  to  Miss 
Sheridan?  A.     Yes,  I  did.  [415] 

Q.  And  did  she  thereafter  again  ask  for  the 
assignment  of  Mr.  Tone  to  this  role? 

A.    Yes. 

Q.  Just  tell  me  what  her  attitude  was,  if  you 
will,  Mr.  Rogell,  with  respect — as  evidenced  by  her 
conversation  with  you — with  respect  to  the  assign- 
ment of  Mr.  Tone  to  this  role. 

A.  From  the  time  that  Mr.  Tone's  name  was  sub- 
mitted by  Miss  Sheridan  to  me  or  through  Mr. 
Sparks,  she  was  adamant  about  having  him  in  the 
part,  and  on  every  occasion 

Q.     Just  a  minute.    This  word  "adamant" 

Mr.  Gang:     Also,  Mr.  Knupp  asked  you  to  state 
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the  conversations,  not  attitudes  or  opinions,  please. 

The  Witness:     I  am  sorry. 

The  Court:  All  right.  The  jury  will  disregard 
the  conclusion  of  the  witness.  The  word  ''adamant" 
and  so  forth  may  go  out. 

Q.  (By  Mr.  Knupp)  :  Just  state  what  she  said 
in  these  various  conversations  with  you  with  respect 
to  Franchot   Tone. 

A.  In  every  meeting  that  we  had  concerning  the 
leading  man  Miss  Sheridan  repeatedly  asked  for 
Mr.  Tone,  and  we  would  sit  and  discuss  different 
people  and  different  occasions  and  she  would  still 
end  up  saying  she  wanted  Tone. 

Q.  During  all  these  meetings  that  you  had  with 
Miss  [416]  Sheridan  and  Mr.  Hickox  did  she  ever 
indicate  her  approval  to  you  of  anybody  except 
Tone? 

A.  No.  On  the  occasion,  as  I  said,  when  Boyer's 
name  was  mentioned,  or  suggested  very  late  in  these 
discussions,  she  did  listen  and  gave  me  the  im- 
pression that  that  had  some  merit  and  we  should 
go  further.  In  other  words,  she  might  have  accepted 
Mr.  Boyer.  Shf  didn't  just  say  "No"  immediateh^ 
when  he  was  mentioned.  But  to  the  others  she  had 
said,  "No,"  pretty  consistently. 

Q.  And  that  was  as  far  as  the  consideration  of 
Boyer  went? 

A.  Yes,  because  we  ourselves  in  mentioning  it 
didn't  take  it  very  seriously,  and  it  was  really  sug- 
gested to  indicate  that  we  were  trjdng  our  utmost  to 
find  other  names  regardless  of  where  they  mio-ht 
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come  from,  just  not  to  put  the  whole  matter  of 
casting  aside  but  to  show  our  indication  of  wanting 
to  continue  to  find  other  people,  if  possible. 

Q.  I  understand  that  this  meeting  with  Mr. 
Hughes  took  place  on  August  15th,  and  on  the  fol- 
lowing day  Miss  Sheridan  and  Mr.  Hickox  came 
to  the  studio  to  look  at  some  film.  Will  you  tell  us 
what  occurred  on  that  occasion? 

A.  They  came  over  to  the  studio,  I  find  accord- 
ing to  my  notes,  after  lunch.  I  took  them  up  to  the 
projection  room  in  the  same  building  above  my 
office  and  they  were  to  look  at  these  films  which 
had  been  mentioned.  They  were  [417]  only  up  there 
probably  20  minutes,  or  possibly 

Q.    Was  there  anybody  with  them  at  the  time  I 

A.  Not  to  my  knowledge.  I  don't  recall  that 
there  was  anybody  with  them,  just  the  two.  I  didn't 
feel,  when  they  came  back  to  my  office,  20  to  30 
minutes  later,  that  they  had  had  time  to  see  all  of 
the  films  which  they  had  agreed  to  look  at,  and  that 
proved  to  be  the  case.  Miss  Sheridan  came  into  my 
office  and  said,  "I  have  seen  this  film  of  Ryan  and 
I  still  don't  like  him  for  the  part.  Ferrer  isn't  right 
for  it.   I  want  Tone." 

I  said,  ''What  about  Preston?" 

She  said,  "He  isn't  right  for  it.  I  didn't  even 
look  at  the  film." 

Q.  Did  anything  else  occur  at  that  time  so  far 
as  you  can  now  recall? 

A.  Nothing  that  stands  out  in  my  memory  ex- 
cept that  she  ended  up  saying  she  wanted  Tone. 
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And  when  they  did  leave  my  office  I  was  under  the 

impression  that  this  was  just 

Mr.  Gang:     Just  a  moment. 

Mr.  Knupp:     Just  a  moment. 

Mr.  Gang:  I  am  interested  in  impressions,  but 
imf ortunately  it  is  not  good  evidence. 

The  Court:  Counsel  have  been  very  decent  on 
both  sides  about  objections,  but  We  have  to 

The  Witness :     I  am  sorry.  [418] 

Q.  (By  Mr.  Knupp):  At  this  time  in  August 
of  1949  what  was  the  situation  with  respect  to  Rob- 
ert Mitchmn  as  to  his  aAailability ? 

A.  Well,  he  was  in  a  picture  and  scheduled  to 
go  into  one,  if  not  two,  immediately  upon  getting 
through  with  that  picture.  He  was  scheduled  for 
several  pictures  by  the  studio.  Presumably  not 
available. 

The    Court:     By    RKO? 

The  Witness:     RKO,  yes. 

Q.  (By  Mr.  Knupp) :  What  eventually  hap- 
pened with  resjject  to  those  pictures  in  which  he 
was  scheduled  to  appear?  A.     Well 

Q.  What  I  am  getting  at  is  this,  Mr.  Rogell: 
Mr.  Mitchum  according  to  the  evidence  here  was 
assigned  to  "Carriage  Entrance"  and  commenced 
the  production  of  the  picture — commenced  the  per- 
formance of  his  services  in  the  picture  about  the 
26th  of  September.  What  happened  between  the 
time,  the  date  in  August  to  which  you  have  re- 
ferred, and  the  date  in  September  when  he  com- 
menced to  perform  his  services? 
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A.  Well,  he  had  to  finish  the  picture  that  he 
was  in. 

Q.     In  August? 

A.  I  believe  he  was  in  a  picture  ''Holiday  Af- 
fair" at  that  time,  and  scheduled,  we  thought,  to 
go  into  a  picture  [419]  called  "Jet  Pilot"  upon 
completing  that  picture.  It  developed  that  we  put 
John  Wayne  into  "Jet  Pilot,"  and  because  this 
picture  didn't  go  as  we  had  hoped  with  Miss  Sheri- 
dan, we  put  him  in  "Carriage  Entrance"  when  it 
srot  before  the  camera. 

The  Court:     By  "him"  you  mean  Mitchum? 

The  Witness:    Mitchum,  yes. 

Q.  (By  Mr.  Knupp) :  Was  there  any  particu- 
lar reason  why  the  studio  wouldn't  have  wanted 
to  assign  Mr.  Mitchum  to  the  same  picture  with 
Miss  Sheridan? 

A.     Why  the  studio  wouldn't  want  to? 

Q.    Yes. 

A.  Mitchum,  in  the  first  place,  was  busy,  as  we 
have  related  here,  and  we  felt  that  with  Miss  Sheri- 
dan we  could  use  a  less  valuable,  less  costly,  less 
important  leading  man. 

Q.  In  other  words,  with  the  services  of  Miss 
Sheridan  she  would  carry  the  picture? 

A.     With  an  adequate  leading  man. 

Q.  And  you  felt  that  Robert  Ryan  was  such  an 
adequate  leading  man? 

A.     We  thought   so,   yes. 

Q.  When  did  Miss  Ava  Gardner  become  avail- 
able for  this  picture,  when  was  she  employed? 
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A.  When  it  appeared  that  the  picture  was — the 
whole  [420]  x)rojeet  was  stoi)ped  })ecause  we 
couldn't  get  together  on  leading  men,  we  found 
ourselves  casting  in  desperation.  The  sets  were 
all  built,  and  so  on,  a  lot  of  people  had  been  hired, 
the  staff,  mostly,  and  I  believe  that  Mr.  Hughes 
made  this  arrangement  personally  with  Metro- 
Gol  dwy  n-May  er . 

Q.  Do  you  mean  that  Miss  Gardner  was  em- 
ployed by  Metro-Goldwyn-Mayer  ? 

A.  She  is  under  contract  to  Metro-Goldwyn- 
Mayer. 

Q.  And  was  borrowed  from  that  studio  for  this 
express  part  ?  A.     That  is  my  impression,  yes. 

Q.  And  that  happened,  of  course,  sometime  after 
the  contract  with  Miss  Sheridan  was  terminated? 

A.     That  is  correct. 

Q.  Do  you  know  how  long  after  the  termination 
of  the  contract  with  Miss  Sheridan  that  was? 

A.  I  believe  there  was  a  period  of  10  days  or 
two  weeks  when  we  didn't  know  what  was  going 
to  happen,  or  whether  we  were  going  to  go  ahead 
or  abandon  th'?  picture,  or  just  what  the  result 
would  be. 

Mr.  Knupp:    I  think  that  is  all. 

The  Court:  We  will  take  our  afternoon  recess 
at  this  time. 

Ladies  and  gentlemen  of  the  jury,  remember  the 
admonition  of  the  court  not  to  converse  about  this 
case  among  [421]  yourselves  or  with  others  or  form 
or  express  any  opinion  on  the  merits  until  the  case 
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is  finally  submitted  to  you  for  your  verdict.     The 

jury  may  retire. 

Court  will  now  recess. 

(A  recess  was  taken.) 

The  Court:     The  record  will  show  that  the  jury 
are  in  their  proper  places. 
Mr.  Gang:     Agreed. 
The  Court:     Proceed,  Mr.  Gang. 

Cross-Examination 
By  Mr.  Gang: 

Q.  I  think  you  said  that  this  deal  originally 
came  to  RKO  as  a  package. 

A.     That  is  my  recollection,  yes. 

Q.  Were  the  original  negotiations  with  you  or 
Mr.  Tevlan? 

A.  I  believe  the  original  negotiations  were  with 
Mr.  Tevlan. 

Q.  Did  you  have  anything  to  do  with  those 
negotiations,  Mr.  Rogell,  in  1948? 

A.     I  don't  believe  so,  no. 

Q.  I  think  you  said  the  package  consisted  of 
the  story,  Mr.  Banks,  Miss  Sheridan,  and  Robert 
Young?  A.     I  believe  that  is  right. 

Q.  I  understood  you  to  say  that  one  of  the  rea- 
sons you  [422]  were  interested  was  that  it  gave  you 
the  opportunity  to  use  up  some  commitments? 

A.     That  is  correct. 

Q.  One  of  them  was  a  commitment  with  Mr. 
Melvyn  Douglas? 
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A.  That  developed  later,  hut  it  hecame  an  es- 
sential incentive  for  us. 

Q.  At  the  time  the  deal  was  negotiated  the  com- 
mitment that  you  were  using  up  was  Rohert  Young, 
is  that  right?  A.     That  is  correct. 

Q.  Were  you  a  party  to  the  negotiations  which 
resulted  in  the  contract  between  Mr.  Banks'  cor- 
poration and  RKO  in  the  early  part  of  '49? 

A.     I  was. 

Q.  Were  you  also  active  for  the  defendant  when 
the  contract  was  terminated  by  RKO? 

A.     Active  in  what  capacity? 

Q.  In  the  steps  which  were  taken  which  re- 
sulted in  the  termination  by  RKO  of  the  contract 
with  Polan  Banks  Productions? 

A.  I  personally  had  nothing  to  do  with  the  legal 
procedure. 

Q.  I  meant  as  an  executive,  not  as  a  lawyer. 
I  know  you  are  not  a  lawyer.  [423] 

A.  I  don't  quite  know  how  to  answer  that,  Mr. 
Gang. 

Q.  Were  you  personally  deputized  to  do  any- 
thing with  reference  to  the  actions  which  resulted 
in  the  termination  of  the  contract  between  RKO 
and  Polan  Banks  Productions? 

A.     I  was  not. 

Q.     Do  you  remember 

A.  Are  you  talking  about  the  termination  of 
this  deal? 

Q.     The  one  that  preceded  this  one,  Mr.  Rogell. 
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The  Court:  The  contract  between  Polan  Banks 
and  RKO. 

The  Witness:  I  don't  think  so.  I  don't  recall 
what  happened  there,  as  a  matter  of  fact. 

Q.  (By  Mr.  Gang) :  Were  you  aware  of  litiga- 
tion being  filed  by  Polan  Banks  Productions,  Inc., 
against  RKO  in  March  of  1949? 

A.     That's  right,  I  remember  that. 

Q.  Does  that  in  any  way  refresh  your  recollec- 
tion as  to  the  events  which  preceded  that  law  suit, 
of  your  own  knowledge?    If  you  don't  know,  say  so. 

A.     I  remember,  if  I  may  think  out  loud. 

Q.     Please. 

A.  That  the  original  deal  didn't  jell  for  some 
reason,  and  that  Mr.  Goldstone  prevailed  upon  me 
to  try  to  take  the  thing  over,  as  w^e  subsequently 
did,  as  an  RKO  venture,  because  Polan  Banks  had 
sunk  a  lot  of  money  into  it,  he  was  [424]  willing 
to  take  Sparks  or  someone  else  as  a  producer  with 
him,  et  cetera,  and  I  threw  my  weight  on  that  side 
and  tried  to  put  the  thing  back  on  the  track.  Is 
that  what  you  mean?  A.    Yes. 

Q.  You  came  into  the  thing  after  there  was 
litigation?  A.     That   is   correct. 

Q.  And  you  were  acting  for  RKO  in  arranging 
matters  so  that  the  litigation  was  settled? 

A.     That  is  right. 

Q.  And  part  of  the  settlement  was  what  you 
have  just  described  as  taking  over  the  venture  by 
RKO,  is  that  right  ?  A.     Correct,  that  is  right. 

Q.     You  mentioned  the  fact  that  the  casting  of 
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stars  is  the   function   in   most  studios   of  the   top 

executive,  Mr.  Rogell? 

A.     I  believe  that  is  standard  practice,  yes. 

Q.  And  in  that  respect,  Mr.  Hughes  functioned 
for  RKO?  A.     That  is  correct. 

Q.     He   was   the   top   executive? 

A.     That's  right. 

Q.  And  final  decisions  on  these  matters  were 
made  hy  Mr.  Hughes?  A.     Correct. 

Q.  And  the  final  decision  as  to  who  would  direct 
the  picture  had  to  be  approved  by  Mr.  [425] 
Hughes?  A.     That  is  right. 

Q.  There  was  during  the  time  here  in  question 
a  committee  which  functioned  at  RKO  Studios  on 
Gower  Street,  is  that  correct,  Mr.  Rogell? 

A.     Up  to  a  time,  yes. 

Q.  I  speak  from  the  time  April  29th  to  and 
including  September  1,  1949.  Wasn't  there  a  com- 
mittee which  met  once  or  twice  a  w^eek? 

A.  When  Mr.  Hughes  took  over  he  turned  the 
activities  of  the  studio  over  to  a  committee,  of 
which  I  was  one  facet,  a  committee  of  three.  That 
committee  ceased  to  function,  I  believe,  in  October, 
'48. 

Q.     And  what  happened  after  that? 

A.  After  that,  because  one  of  the  facets  of  that 
committee,  Mr.  Tevlan,  had  left  the  studio  and  did 
not  return  until  after  I  left  the  studio,  the  com- 
mittee no  longer  functioned  as  a  conmiittee,  but  I 
was  responsible  to  Mr.  Hughes  with  other  peoj^le 
advising   me,   including   ^Ir.   Youngman    and    Mr. 
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Lockhart,  who  were  on  the  committee.  To  the 
best  of  my  recollection  the  committee  as  such  ceased 
to  function  about  October,    '48. 

Q.  And  from  that  time  on  you  had  sort  of  a 
sub-committee  which  advised  you  and  you  took  the 
matters  up  with  Mr.  Hughes,  is  that  fair'? 

A.  No,  I  wouldn't  say  that.  I  was  really  run- 
ning the  [426]  show  under  Mr.  Hughes.  I  con- 
ferred with  other  people  there  as  it  was  necessary, 
but  there  was  no  other  sub-committee. 

Q.  Running  the  show,  in  your  own  words,  Mr. 
Rogell,  did  you  designate  Mr.  Stevenson  to  direct 
' '  Carriage    Entrance ' '  ? 

A.  After  conferring  with  Mr.  Hughes,  he  would 
tell  me  that  he  approved  of  that,  and  I  would  in- 
struct whoever  was  concerned. 

Q.  Instead  of  making  it  general,  will  you  tell 
me  what  you   did? 

A.     I  did.     I  was  telling  you  how  it  worked. 

Q.  In  this  particular  case  do  you  remember 
where  you  saw  Mr.  Hughes?  A.     No,  I  don't. 

Q.     Was  it  on  the  phone,  perhaps? 

A.     It   could   have   been. 

Q.  It  is  a  fact  that  Mr.  Hughes  at  no  time 
function  on  the  RKO  lot,  isn't  that  so? 

A.  To  the  best  of  my  knowledge  he  did  not 
functioned  on  the  RKO  lot,  isn't  that  so? 

Q.  And  you  either  saw  him  at  the  Goldwyn 
Studios  or  elsewhere?  A.     That  is  correct. 

Q.  On  these  matters  would  you  say  that  Mr. 
Hughes  had  the  final  word? 
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A.     Exactly.   [427] 

Q.  I  direct  your  attention  now,  Mr.  Rogell,  to 
the  first  third  of  July,  1949,  when  Mr.  Young  bowed 
out  of  ''Carriage  Entrance" 

Mr.    Knupp:     Third    of   July? 

Mr.  Gang:  The  first  third  of  July.  I  think 
that  is  close  enough  for  my  purposes. 

Q.  (By  Mr.  Gang) :  It  was  during  that  period 
of  time  that  you  first  learned  fi'om  Mr.  Goldstone 
that  Mr.  Young  would  not  play  the  part? 

A.     Correct. 

Q.  And  your  testimony  was  that  you  first  heard 
it  over  the  telephone?  A.     That  is  correct. 

Q.  I  understood  you  to  say  that  Mr.  Goldstone 
commented  on  the  script?  A.     Right. 

Q.     What  did  he  say? 

A.  He  told  me  on  the  phone  that  particular 
morning  that  he  was  sorry  to  tell  me  that  Robert 
Young  did  not  choose  to  play  the  part;  that  he 
had  read  the  script  and  despite  his  original  en- 
thusiasm for  it  he  thought  that  his  part  had  been 
impaired  or  played  down;  he  thought  that  the 
whole  script  had  been  improved  and  didn't  think 
that  we  should  go  and  change  the  script  to  build 
his  part  up  again,  but  that  he  would  just  like  to 
be  excused  from  doing  it.   [428] 

Q.     What  did  you  say  to  Mr.   Goldstone? 

A.  I  told  Mr.  Goldstone  that  we  were  certainly 
disapi)ointed  to  hear  it  and  we  would  take  it  under 
advisement.  Something  general  of  that  kind.  It 
was   rather   a   shock. 
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Q.  I  understood  you  also  to  say  that  you  did 
not  pursue  Mr.  Young,  \Yords  to  that  effect? 

A.     That  is  correct. 

Q.  You  earlier  said  one  of  the  reasons  you  took 
this  property  over  was  that  it  gave  you  an  oppor- 
tunity to  get  rid  of  a  commitment  mth  Mr.  Young  ? 

A.  To  use  up  a  commitment  we  had  with  him, 
yes. 

Q.  Was  there  any  reason  why  you  didn't  pur- 
sue Mr.  Yoimg? 

A.  In  my  o\^^l  opinion  I  didn't  think  it  hecame 
a  formidable  problem.  I  thought  it  would  be  rea- 
sonably simple  to  replace  Mr.  Young. 

Q.  Did  you  inform  Mr.  Hughes  of  the  occur- 
rence? A.     I  did. 

Q.     What  did  he  say?  A.     I  believe 

Q.     If  you  remember. 

A.  I  believe  he  told  me  to  try  to  get  Miss  Sheri- 
dan to  accept  either  Mel  Ferrer  or  Bob  Ryan. 

Q.  Did  you  use  the  phrase  ''try  to  sell  her  on 
Mel  Ferrer  or  Robert  Ryan"?  [429] 

A.  Yes,  I  believe  that  is  motion  picture  termi- 
nology. 

Q.  You  did  have  a  talk  with  Miss  Sheridan 
about  Mel  Ferrer  and  Robert  Ryan,  you  said? 

A.    I  did. 

Q.  And  Miss  Sheridan  talked  to  you  again  after 
she  saw  some  film  in  which  Mr.  Robert  Ryan  ap- 
peared ?  A.     Right. 

Q.     xVnd  in  which   Mr.   Ferrer   appeared? 

A.    Yes. 
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Q.  I  understood  you  to  say  that  you  agreed 
with  her  about  the  unsuital)ility  of  Mel  Ferrer  for 
the  role? 

A.  In  my  opinion,  he  was  not  ideal  casting. 
I  believe  he  could  have  played  it,  but  I  couldn't 
have  the  enthusiasm  for  it  that  others  had,  and  I 
couldn't  honestly  press  her  to  take  him. 

Q.  Was  this  first  conversation  with  reference 
to  the  replacement  before  or  after  you  had  heard 
of  the  possibility  of  Franchot  Tone  playing  the 
role? 

A.  I  believe  that  the  discussions  about  Ferrer 
and   Ryan   preceded   any   discussion   of   Tone. 

Q.  And  I  understood  you  to  say  that  you  first 
heard  about  Tone  when  Mr.  Sparks  told  you  on 
the  lot A.     That  is  right. 

Q.    that  Ann  Sheridan  had  asked  for  Tone, 

is  that  right?  [430] 

A.     That  is  the  impression  I  have. 

Q.  Were  you  in  court  when  Mr.  Sparks  testi- 
fied? A.     I  was. 

Q.  Do  you  recall  his  testifying  that  he  first  men- 
tioned  the   name   of   Franchot    Tone? 

A.     I  heard  him  say  that. 

Q.  Is  it  possible  that  he  told  you  that  he  sug- 
gested the  name  to  Ann  Sheridan  and  she  had 
approved  ? 

A.  It  is  possible.  But  I  am  unde]*  the  impres- 
sion that  he  told  me  that  Miss  Sheridan  had  run 
into  him  on  the  lot  and  suggested  him. 

Q.  I  also  understood  you  to  say  that  he  vras 
not  enthusiastic  about  Mr.  Tone? 
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A.  I  believe  that  we  were  both  in  accord  that 
wasn't  ideal  casting. 

Q.     But  you  did  submit  it  to  Mr.  Hughes'? 

A.     I   did. 

Q.  When  you  submitted  it  to  him  did  you  sub- 
mit it  with  or  without  recommendation? 

A.     I  believe  without  recommendation. 

Q.     What  did  Mr.  Hughes  do? 

A.  He  negated  the  idea,  he  didn't  think  it  was 
exciting  casting  and  said  so. 

Q.  Did  he  do  so  before  or  after  he  talked  to 
Mr.  Depinet  in  New  York?  [431] 

A.     That  I  don't  recall. 

Q.    Did  you  hear 

A.  I  don't  think  he  checked  Mr.  Tone's  name 
with  Mr.  Depinet  in  New  York.  I  think  he  asked 
us  to  do  that  on  one  or  two  occasions. 

Q.  Did  you  check  with  Mr.  Depinet  on  Mr. 
Tone? 

A.  I — either  I  checked  with  him  or  perhaps 
Mr.  Youngman  did.  One  of  us  were  on  the  phone 
with  Mr.  Depinet  in  New  York  two  or  three  times 
a  week,  and  it  would  ])e  something  put  down  for 
the  New  York  call.  We  got  the  answer  back  that 
Ann  Sheridan  supported  by  Franchot  Tone  and 
Melvyn  Douglas  would  sound  like  a  reissue  or  not 
very  exciting  casting,  or  at  any  rate,  it  would  pre- 
sent, if  not  sales  obstacles,  nothing  that  would  help 
them  in  selling  the  picture. 

Q.  Did  you  convey  that  information  to  Miss 
Sheridan  ? 
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A.  It  was  conveyed  to  her  either  through  me, 
Sparks,  or  someone. 

Q.  Yon  had  in  your  desk  during  your  reign  at 
RKO  a  little  black  l^ook  called  the  Audience  Re- 
search Institute  Book?  A.     Right. 

Q.  Do  you  recall  an  occasion  with  Miss  Sheri- 
dan looking  in  the  book  to  see  what  the  respective 
box  office  ratings  as  shown  by  that  book  [432] 
were?  A.     I  do. 

Q.  And  it  is  a  fact,  isn't  it,  that  Mr.  Tone's 
rating  was  equivalent  to  Mr.  Ryan's? 

A.     I  think  it  was  even  higher. 

Q.     Even  higher?  A.    Yes. 

Q.  Did  you  convey  that  information  to  IVIr. 
Depinet  or  Mr.  Hughes? 

A.  I  did.  But  that  to  them  wouldn't  mean 
what  it  might  to  someone  not  in  the  industry. 

Q.  In  other  words,  they  weren't  influenced  by 
the  A.R.I,  report? 

A.  Influenced  to  an  extent,  but  it  is  not  a  bible. 
May  I  ad  lib  for  a  moment. 

Q.     Please. 

A.  We  are  in  a  position  of  knowing  when  we 
put  Robert  Ryan  into  a  part,  even  though  the 
A.R.I,  may  give  him  a  rating  of  10,  and  maybe 
Tone  15,  that  we  have  four  completed  pictures  with 
Ryan,  one  opposite  Colbert,  one  opposite  Fontaine, 
that  are  still  unreleased,  which  by  the  time  this 
picture  is  shown  he  will  have  a  higher  rating.  Fur- 
thermore, we  are  using  something  belonging  to 
RKO,  enhancing  his  value  hy  using  him  opposite 
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Sheridan.     Therefore  this  book  doesn't  mean  very 

much. 

Q.  From  your  point  of  view,  and  my  question 
does  not  [433]  indicate  that  it  is  a  wrong  point  of 
view,  from  your  point  of  view  one  of  the  factors 
that  entered  into  your  mind  in  casting  this  role 
was  not  the  best  man  available,  but  the  best  man 
from  the  point  of  view  of  RKO;  is  that  a  fair 
statement  % 

A.  I  think  he  was  the  best  man  available,  and 
certainly  he  was  the  best  man  from  RKO's  point 
of  view. 

I  might  say  we  wouldn't  miscast  it  in  order  to 
help  the  corporate  values. 

Q.  All  other  things  being  equal,  you  would  give 
the  preference  to  the  man  who  was  under  contract 
to  RKO,  is  that  right?  A.     By  all  means. 

Q.  And  all  other  things  being  equal,  as  between 
Robert  Ryan  and  Robert  Mitchum,  both  of  whom 
were  under  contract  to  RKO,  you  would  rather  put 
Mr.  Ryan  in  to  build  him  up  in  a  picture  that 
Miss   Sheridan  starred  in?  A.     That's  right. 

Q.  You  said  Mr.  Ryan  at  that  time  was  a  less 
important  man  than  Mr.  Mitchum? 

A.  We  consider  him  less  important  at  the  box 
office. 

Q.  You  did  not  attempt  to  segregate  these  vari- 
ous discussions  between  the  first  third  of  July  and 
the  16th  of  August  in  your  direct,  and  I  assume 
that  was  because  you  find  it  difficult  to  do  so  in 
your  own  opinion,  is  that  right?  [434] 
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A.  I  will  try,  if  you  guide  me.  I  didn't  find 
that  I  had  any  occasion  to. 

Q.  I  will  if  it  will  help.  I  only  asked  that  so 
if  possible  I  would  like  to  have  you  try  to  break 
it  down  to  specific  dates  and  meetings. 

I  would  like  to  know  roughly  when  the  name  of 
John  Lund  was  in  the  picture  the  first  time.  In 
other  words,  after  or  before  Ryan  and  Ferrer  were 
suggested '? 

A.  After  Ryan  and  Ferrer  were  suggested,  and 
after  Miss  Sheridan  suggested  Tone,  we  started  to 
exchange  names  with  eacJi  other. 

Q.  Now,  you  did  not  say,  so  I  will  ask  you. 
When  you  asked  about  the  availability  of  Tone,  had 
you  been  informed  that  Miss  Sheridan  approved 
him? 

A.     That  Miss  Sheridan  had  approved  Tone? 

Q.     Lund.     If  I  said  "Tone"  I  meant  "Lund." 

A.  Perhaps  I  didn't  hear  you  right.  When  I 
suggested  Lund  to  Miss  Sheridan  I  got  the  im- 
i:)ression  she  didn't  know  John  Lund.  He  is  quite 
new,  or  was  at  that  time,  and  she  had  been  in 
Europe,  and  she  didn't  give  it  very  much  consid- 
eration. I  thought  it  was  a  good  enough  sugges- 
tion that  I  asked  Mr.  Schuessler  in  our  casting 
office  to  ascertain  Mr.  Lund's  availability. 

I  believe  later  on  and  before  our  negotiations 
had  terminated,  that  Miss  Sheridan  did  learn  more 
about  Mr.  Lund  [435]  and  w^ould  have  considered 
him  favorably,  had  it  been  possible. 

I  think  at  that  time  he  was  unavailable. 
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Q.  Do  you  remember  that  Paramount  turned  the 
part  down  because  of  the  script? 

A.     I  believe  that  was  the  case. 

Q.  Did  you  tell  that  to  Miss  Sheridan?  If  you 
remember. 

A.     I  don't  remember.     I  really  don't. 

Q.  Do  you  remember  the  name  of  Wendell 
Corey  in  the  discussions?  A.     Yes. 

Q.     Who  suggested  Wendell  Corey? 

A.     I  don't  recall. 

Q.  Do  you  recall  whether  or  not  anything  hap- 
pened with  reference  to  Wendell   Corey? 

A.  I  just  remember  his  name  being  in  this  maze 
of  names,  and  what  happened  with  him  I  don't  re- 
call. We  wouldn't  be  very  excited  by  Wendell 
Corey. 

Q.  Have  you  any  recollection  about  Richard 
Conte? 

A.  I  believe  to  the  best  of  my  recollection  that 
Miss  Sheridan  suggested  Richard  Conte. 

Q.     Do  you  remember  what  you  did? 

A.  I  didn't  think  he  was  very  important  cast- 
ing. I  didn't  think  he  was  important  enough  to 
take  up  with  Mr.  Hughes  until  we  ascertained 
his  availability.  By  that  I  mean  [436]  I  didn't 
want  Mr.  Hughes  to  say,  "Yes,"  and  then  go  and 
find  out  from  Twentieth  Century-Fox,  to  whom  he 
was  contracted,  that  he  wasn't  available.  So  I 
asked  Mr.  Schuessler  to  ascertain  his  availability. 
Mr.  Schuessler,  I  believe,  found  out  that  Twen- 
tieth-Century-Fox wouldn't  even  tell  you  whether 
or  not  he  was  available  until  they  read  the  script. 
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By  that  time  I  believe  our  interest  in  Mr.  Conte 
was  so  ephemeral  that  we  didn't  even  want  to  go 
to  the  trouble  of  sending  them  a  script,  because 
once  you  send  them  a  script  you  have  in  effect 
said,  *'We  want  your  man,"  and  then  you  come 
back  and  say  to  Mr.  Zanuck,  ''We  don't  know 
whether  we  want  him  to  play  the  part  or  not," 
and  you  have  created  a  bad  piece  of  public  rela- 
tions.    So  we  didn't  send  the  script. 

Q.     You  are  now  referring  to  Richard  Conte? 

A.    Yes. 

Q.  Plaintiff's  Exhibit  20,  you  were  in  court 
when  this  was  introduced,  in  which  the  note  was 
read,  "Send  script  when  S.  R.  gets  H.  H.  ap- 
proval," that  is  the  script  you  are  referring  to? 

A.  I  wasn't  here  when  that  was  read,  but  that 
sounds  all  right. 

Q.     I  thought  you  heard  it. 

A.     I  wasn't  here  when  this  was  read. 

Q.     I  will  show  it  to  you.  [437] 

You  have  looked  at  Plaintiff* 's  Exhibit  20,  and 
does  that  refresh  your  recollection  of  a  discus- 
sion with  Mr.  Schuessler  about  the  request  of  Fox 
for   a   script   in   connection    with    Richard    Conte. 

A.    Yes. 

Q.  Now,  with  your  recollection  refreshed,  did 
you  talk  to  Mr.  H.  H.  about  getting  his  approval 
to  send  a  script? 

A.  I  don't  recall.  I  may  have.  I  don't  recall, 
but  it  occurs — it  seems  to  me  that  it  developed  that 
either  Hughes  or  I,  or  both  of  us,  were  not  enthu- 
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siastic  enough  about  Conte  to  have  sent  the  script 

over. 

Q.  Did  you  tell  Mr.  Hughes  that  Miss  Sheridan 
had  suggested  him? 

A.    Yes,  I  am  sure  we  did. 

Q.  Did  Mr.  Hughes  know  that  she  had  indi- 
cated she  would  approve  of  John  Lund? 

A.  I  don't  believe  that  I  ever  told  Mr.  Hughes 
that  Miss  Sheridan  would  accept  John  Lund.  If 
I  did,  it  came  very  late  in  our  negotiations. 

The  Court:  Mr.  Hughes  was  the  last  word  on 
these  things,  is  that  right? 

The   Witness:     Tliat's   right. 

The  Court:  You  just  told  Mr.  Hughes  those 
things  which  you  thought  he  ought  to  know? 

The  Witness:  Well,  I  wouldn't  want  to  sell 
him  your  [438]  Honor,  or  try  to  persuade  him  to 
use  somebody  which  the  producer  and  director  and 
I  all  thought  was  wrong,  l)ad  casting,  or  for  what- 
ever reason.     I  believe  we  did  inform  him 

The  Court:  If  Mr.  Hughes  said,  '^This  is  it,"  it 
didn't  make  any  difference  what  the  directors  or 
the  producers  or  the  executive  producers  or  the 
casting  director  or  anybody  else  thought,  if  Mr. 
Hughes  said,  "This  is  it,"  that  went? 

The  Witness :     That  is  pretty  much  the  truth. 

Q.  (By  Mr.  Gang) :  Directing  your  attention 
again  to  the  period  of  time  when  the  name  of 
Franchot  Tone  was  the  subject  of  discussion,  do 
you  remember  talking  to  Mr.  Tone's  agent? 

A.    Yes,  I  do. 
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Q.  From  what  I  gather,  Mr.  Goldstone  was  his 
agent  also?  A.     No.    This  was  Mike  Levee. 

Q.  Another  agent  was  the  agent  for  Mr.  Tone. 
And  you  talked  to  Mr.  Levee,  did  you  not? 

A.     I  did. 

Q.  And  this  was  sometime  towards  the  end  of 
July,   1949? 

A.  This  was  within  a  few  days  after  the  re- 
fusal on  the  part  of  Robert  Young. 

Q.     Sometime  in  July?  A.     Yes.  [439] 

Q.  And  was  the  subject  of  the  discussion  with 
Mr.  Tone's  agent  the  amount  of  money  that  he 
would  want  to  play  the  part? 

A.  I  remember  that  vaguely.  I  know  it  is  spe- 
cific in  here 

Q.  I  haven't  referred  to  that,  Mr.  Rogell,  be- 
cause your  recollection  has  been  pretty  good. 

A.  I  think  Mr.  Tone's  salary  at  the  time  was 
$50,000  per  x>icture,  is  that  correct? 

Q.  I  don't  remember.  I  only  want  to  see  if 
you  remem])er.  A.     I   don't,   frankly. 

Q.  You  do  remember  a  discussion  about  the 
amount  of  money  that  Mr.  Tone  would  want  if  he 
played  the  part? 

A.  Yes.  They  were  quite  anxious  for  him  to 
play  the  part. 

Q.  And  this  discussion  took  place  before  the 
turn-down  by  Mr.  Hughes,  is  that  right? 

A.     That's  right. 

Q.  You  have  referred  to  the  fact  that  your  dei)o- 
sition  was  taken  in  December  of  '49.     Do  vou  ro- 
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member  at  that  time  having  a  memorandum  before 
you  in  which  you  had  a  notation  dated  August  2nd, 
1949,  about  Mr.  Ryan  for  Ann  Sheridan,  do  you 
remember  that?  If  you  don't,  if  you  will  look  at 
page  48,  line  3,  to  refresh  your  recollection.  [440] 

A.     Yes,  I  do  remember. 

Q.  Does  that  refresh  your  recollection  now,  hav- 
ing that  note  before  you,  as  to  what  brought  the 
name  of  Bob  Ryan  back  into  the  discussion  on  the 
2nd  of  August? 

A.  So  far  as  I  can  remember.  Bob  Ryan's  name 
was  in  here,  in  these  negotiations,  and  every  dis- 
cussion with  Miss  Sheridan  at  every  meeting  from 
the  time  that  we  learned  that  Robert  Young  was 
not  going  to  perform,  I  don't  think  that  we  ever 
had  a  meeting  that  we  didn't  try  to  persuade  her 
to  favorably  consider  Robert  Ryan. 

Q.  Do  you  remember  a  notation  of  August  8, 
1948,  about  Mel  Ferrer?  That  is  on  page  50,  line 
23,  Mr.  Rogell. 

A.  Yes,  I  did  discuss  Mel  Ferrer  with  Miss 
Sheridan. 

Q.  Now,  those  dates,  do  they  reflect  discussions 
over  the  telephone  with  Mr.  Hughes? 

A.    Yes,  they  do. 

Q.  And  it  is  a  fact,  as  you  have  stated,  that 
in  this  particular  case  *' Carriage  Entrance,"  the 
decisions  were  being  made  by  Mr.  Hughes  and  not 
by  you  or  Mr.  Sparks? 

A.  These  decisions  in  which  we  are  all  inter- 
ested here  were  all  being  made  by  Mr.  Hughes. 
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Q.  Your  next  note  was  August  11,  1949,  Rich- 
ard Basehart.  Can  you  remember  what  that  dis- 
cussion was  witli  Mr.  Hughes  about  the  possibility 
of  Mr.  Basehart  playing  the  role?  [441] 

A.     Is  that  mentioned  here? 

Q.  Yes.  That  is  on  page  52,  line  19,  if  you 
want  to  look  at  it  to  refresh  your  recollection? 

A.     I  recall  mentioning  Richard  Basehart  to  her. 

Q.  You  don't  have  any  other  recollection  at  this 
time  about  that  discussion  either  with  Miss  Sheri- 
dan or  Mr.  Hughes  about  Basehart? 

A.  Well,  these  routine  meetings  were  going  on 
back  and  forth,  and  there  was  nothing  particular 
except  that  on  each  occasion  a  new  name  would  be 
introduced  and  discussion  had  about  it. 

Q.  There  was  a  note  with  no  date  on  it,  which 
is  referred  to  on  page  53,  line  15,  '^Sheridan- John 
Conte-11";  you  meant  Richard  Conte,  did  you  not, 
Mr.  Rogell? 

A.     No,  I  have  never  met  him  in  my  life. 

Q.     Did  you  mean  Richard  Conte? 

A.     Did  I  mean  him? 

Q.    Yes. 

A.     I  thought  you  said  did  I  meet  him. 

Q.  AVas  that  a  misstatement  on  your  part,  or 
did  the  reporter  get  the  wrong  name? 

A.     No,  that  was  the  right  name. 

Q.     John   Conte? 

A.  It  must  have  been  Richard  Conte,  I  beg  your 
jjardon.  John  Conte  is  a  radio  actor,  I  believe. 
I  probably  said  John  [442]  Conte. 
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Q.  The  memorandum  is  sometime  on  or  after 
August  11th,  is  it  not? 

A.  It  says  August  11th  exactly,  on  line  8,  page 
53. 

Q.  So  that  or  about  that  date  you  did  have 
under  discussion  the  possibility  of  Richard  Conte 
playing  that  role? 

A.  It  was  at  this  time  that  Miss  Sheridan  came 
to  us  presumably,  if  my  memory  serves  me,  and 
asked  us  to  consider  Richard  Conte.  I  believe  this 
was  her  suggestion  and  not  ours.  I  am  not  sure. 

Q.  And  the  11,  if  you  remember,  stood  for 
what? 

A.  Meaning  that  was  his  rating  in  that  par- 
ticular book. 

Q.    A.R.I,  book?  A.    A.R.I,  book,  yes. 

Q.  You  said  on  direct  examination  that  some- 
time shortly  prior  to  August  15th,  1949,  which  was 
a  Monday,  you  received  a  call  from  Mr.  Hickox 
in  which  he  stated  that  Miss  Sheridan  would  like 
very  much  to  speak  to  Howard.  You  meant  How- 
ard Hughes?  A.    Correct. 

Q.  Did  she  say  why  she  wanted  to  speak  to 
Mr.  Hughes? 

A.     The  inference  was  pretty  plain. 

Q.    Did  he  say?   [443] 

A.  I  don't  think  he  said.  He  said,  *'Ann  would 
like  to  have  you  arrange  for  her  to  see  Howard." 

Q.  If  I  heard  you  correctly  you  said,  believe 
it  or  not,  you  made  the  date  that  afternoon,  which 
was   Monday?  A.     That   is   correct. 
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Q.  Was  it  a  fair  inference  on  my  part  that  it 
was  difficult  to  make  dates  to  see  Mr.  Hughes? 

A.     Quite   difficult. 

Q.  And,  as  you  said  before,  you  had  to  make 
a  date  to  see  him  elsewhere  other  than  the  RKO 
lot?  A.     Right. 

Q.  In  this  instance  you  had  to  go  to  the  Samuel 
Goldwyn  Studios  where  he  had  a  private  office? 

A.     That  is  where  he  maintains  his  own  office. 

Q.  And  you  told  Mr.  Hickox  to  meet  you  there 
with  Miss  Sheridan?  A.    Right. 

Q.  Late  that  afternoon  you  did  meet  there,  is 
that  right?  A.     Right. 

Q.  And  how  did  you  get  into  the  lot?  Did  you 
drive  ? 

A.     I  drove  in  the  automobile  gate  and  lui 
structed  them  to  do  likewise.     I  waited  for  them, 
and  then  they  followed  my  car  in  to  the  back  door 
to  Mr.   Hughes'   office,  which   is  a  little  hard  to 
find.  [444] 

Q.  And  you  went  to  the  back  door  of  Mr. 
Hughes'  office? 

A.  That  is  the  normal  way  of  entering  his  office. 
It  is  a  little  easier  when  you  have  driven  on  the 
lot. 

Q.  Was  there  any  signal  which  admitted  you, 
Mr.  Rogell?  A.     Just  knocked  on  the  door. 

Q.    Who   opened   the   door? 

A.     Mr.  Hughes. 

Q.  Was  anybody  there  at  the  time  besides  Mr. 
Hughes?  A.     Not  to   my  knowledge. 
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Q.     Aiid  the  three  of  you  went  into  the  of&ce? 

A.    We  did. 

Q.  Did  you  relate  your  entire  recollection  of 
the  conversation  on  direct  examination  to  the  best 
of  .your  ability? 

A.  Except  things  which  I  thought  were  irrele- 
vant. 

Q.  Would  you  say  that  when  Mr.  Hughes 
greeted  Miss  Sheridan  it  indicated  that  they  had 
known  each  other  for  some  time? 

A.     I  thought  they  had  known  each  other. 

Q.     Did  they  call  each  other  by  their  first  names  ? 

A.    Yes. 

Q.  Did  Mr.  Hughes  make  any  remark  about 
war  paint  on  Miss  Sheridan?  [445] 

A.  I  didn't  recall  that,  but  I  don^t  deny  it.  It 
sounds  like  Howard. 

Q.  Do  you  remember  Miss  Sheridan  saying  she 
didn't  come  to  have  any  quarrel,  she  came  to  get 
him  to  give  her  a  leading  man  for  the  picture? 

A.    I  do. 

Q.  And  the  subject  of  the  entire  meeting  was 
Miss  Sheridan's  plea  to  Mr.  Hughes  to  get  a  lead- 
ing man  so  the  picture  could  go  forward,  that  was 
the  subject  of  the  discussion? 

A.    Yes,  that  is  what  we  were  there  for. 

Q.  Do  you  remember  the  names  of  various  lead- 
ing men  that  were  mentioned  by  Miss  Sheridan  in 
that  meeting? 

A.  To  the  best  of  my  recollection  Miss  Sheri- 
dan at  that  meeting  indicated  that  she  had  consid- 
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ered  everybody  that  we  had  recommended  and  she 
would  still  like  to  have  Franchot  Tone  play  the 
lead  in  the  pictui'e. 

Q.  Did  she  say  that  she  also  approved  John 
Lund?  A.     I  don't  recall  that. 

Q.     Did  she  mention  Richard  Conte? 

A.     She  very  well  may  have,  it  is  quite  possible. 

Q.  In  particular  did  she  say,  ''Howard,  why 
don't  you  give  me  Bob  Mitchum?'' 

A.  It  is  quite  possible  that  she  did.  I  don't 
remember.  [446] 

Q.     And  if  she  did,  Mr.  Hughes  said  no? 

A.  If  she  did  Mr.  Hughes  must  have  said,  *'He 
is  not  available." 

Q.  I  think  you  said  that  Mr.  Hughes  asked  Miss 
Sheridan  as  a  favor  to  him  to  look  at  some  more 
film  on  Ryan,  Ferrer,  and  Preston,  to  see  if  she 
wouldn't  change  her  mind  about  their  suitability? 

A.     That  is  correct. 

Q.  Did  he  say  anything  about  how  cooperative 
she  had  been?  A.     I  don't  recall. 

Q.    Did  he  say 

A.  But  may  I  interject  one  thing?  Mr.  Hughes 
speaks  in  a  very  inaudible  tone  of  voice ;  he  is  very 
hard  of  hearing,  and  when  you  meet  him  you  have 
to  practically  get  in  his  lap,  and  what  he  was  say- 
ing to  Ann  I  couldn't  hear  three  feet  away.  So 
some  of  these  things  I  couldn't  hear,  honestly. 

Q.     You  could  notice  their  attitudes,  however? 

A.    Yes,  it  was  all  very  friendly. 

Q.     When  the   meeting   broke   up,   it   broke   up 
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on  a  friendly  note,  did  it  not?  A.     Exactly. 

Q.  Mr.  Hughes  was  not  angry  with  Miss  Sheri- 
dan and  she  wasn't  angry  with  him?  [447] 

A.     Not  at  all. 

Q.  And  she  said  she  would  look  at  the  film  the 
next  day,  Tuesday?  A.     Right. 

Q.  And  you  have  stated  that  you  arranged  for 
her  to  look  at  that  film?  A.     Right 

Q.  And  you  escorted  Miss  Sheridan  to  the  pro- 
jection room  where  film  was  run?  A.     Right. 

Q.  And  on  Tuesday  afternoon  you  have  stated 
she  come  back  to  your  office  after  seeing  the  film? 

A.    Right. 

Q.  And  told  you  that  having  looked  at  the  film 
again  her  opinion  still  was  that  these  people  were 
not,  in  her  opinion,  suitable  for  that  role,  is  thai 
right?  A.     That's  right. 

Q.  Now,  I  would  like  you,  if  you  can,  to  cast 
your  mind  back  to  that  Tuesday  afternoon.  Mi. 
Rogell.  It  is  quite  clear  in  your  mind  that  they 
came  to  your  office  right  after  looking  at  the  film  .' 

A.    Right. 

Q.  Isn't  it  a  fact  that  it  was  at  that  meeting 
that  for  the  first  time  the  name  of  Charles  Boyer 
was  mentioned,  Tuesday  afternoon,  August  16, 1949, 
and  didn't  you  mention  it?  [448] 

A.  I  did  mention  it,  but  whether  it  was  that 
meeting  or  not  I  don't  recall.  It  seems  to  me  it 
might  have  been — I  know  it  was  very  late  in  onr 
negotiations.  If  it  wasn't  that  meeting,  it  was  cer- 
tainly one  of  our  very  late  meetings. 
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Q.  After  having  refreshed  your  recollection  with 
reference  to  the  meeting  at  Mr.  Hughes'  place, 
Boyer's  name  was  not  mentioned^ 

A.     It  wasn't  mentioned  at  Hughes'  of&ce  at  all. 

Q.  And  it  wasn't  mentioned  in  your  office  on 
Tuesday,  August  16th  ? 

A.  That  I  don't  recall.  It  very  well  may  have 
been. 

Q.  Do  you  remember  calling  Mr.  Schuessler  to 
come  to  your  office? 

A.     On  that  particular  dayf 

Q.    Yes,  Tuesday,  August  16th. 

A.  I  am  sure  that  I  did,  but  I  don't  remem- 
ber it.     Schuessler  has  testified  that  I  did. 

Q.  May  I  suggest  to  you  that  he  came  and  told 
you  that  Mr.  Boyer  was  available,  or  that  he  might 
be  available,  and  that  you  at  that  time  told  him 
to  check  and  see  if  he  was  available,  is  that  right  ? 

A.     I  believe  it  is,  yes. 

Q.  Also,  on  that  occasion  you  discussed  whether 
or  not  he  would  play  this  part  which  had  been 
tui-ned  down  by  so  many  people;  that  is  possible 
that  you  did  discuss  that?  [449] 

A.     Yes,  very  possible. 

Q.  And  somebody  said — whether  it  was  you,  or 
Mr.  Schuessler,  or  Miss  Sheridan— that  as  long  as 
he  got  the  girl  he  would  take  the  part? 

A.  I  heard  that  here  in  the  court  room,  but  I 
didn't  hear  it  before. 

Q.  You  don't  remember  now  that  it  was  said 
on  that  occasion? 

A.     No.    But  I  believe  that  is  possibly  true. 
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Q.  You  mean  that  the  statement  was  made,  or 
that  the  statement  was  true? 

A.  I  believe  at  that  time  Mr.  Beyer  might  have 
been  had,  because  his  career  has  been  beset  with 
many  problems  for  the  last  couple  of  years.  I 
believe  we  could  have  had  him  had  we  tried. 

Q.  When  Miss  Sheridan  left  the  room  she  had 
indicated  to  you  that  Boyer  would  be  agreeable  to 
her? 

A.  When  Boyer 's  name  was  mentioned  on  this 
occasion,  if  it  was  this  occasion,  Miss  Sheridan  did 
not  say  no.  She  thought  that  the  suggestion  had 
merit  and  indicated  that  she  would  consider  him, 
and  we  should  go  further  in  ascertaining  availa- 
bility, et  cetera. 

Q.  For  the  purpose  of  refreshing  your  recollec- 
tion only,  will  you  look  at  page  97  of  your  deposi- 
tion, line  5,  Mr.  Rogell?  [450]  A.     Right. 

Q.  At  line  5,  we  were  looking  at  your  memoran- 
dum dated  August  16,  1949.  You  will  notice  in 
line  13  you  said  there  was  a  question  mark  oppo- 
site Charles  Boyer 's  name?  A.    Yes. 

Q.  Does  that  refresh  your  recollection  that  the 
question  mark  was  put  there  on  that  date  by  you 
as  a  possibility  that  he  might  be  available? 

A.  Well,  just  as  it  says  here,  evidently  I  had 
discussed  Boyer  with  Hughes,  and  he  said,  ''If 
you  want  to,  ask  Ned,"  meaning  check  on  this 
suggestion  with  Mr.  Depinet.  So,  presumably,  if 
I  may  continue,  we  discussed  Boyer  before  this 
memorable   day   of  August  16th. 
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Q.  The  niemorcindum  is  dated  August  1.6th,  is 
that  right? 

A.  Yes,  l)ut  I  would  have  had  to  have  talked 
about 

Q.  Is  it  possible  that  memorandum  was  made 
after  you  talked  to  Miss  Sheridan  and  indicated 
a  discussion  with  her? 

A.  I  guess  it  is.  They  are  so  vague  I  wouldn't 
like  to  say  that  it  isn't  possible. 

Q.  On  that  same  date,  August  16th,  if  you  will 
look  at  the  bottom  of  page  97  for  the  purpose  of 
refreshing  your  recollection.  You  don't  have  those 
notes  with  you,  by  any  chance,  do  you  [451] 

A.     No,  I  don't. 

Q.  Under  date  of  August  16th,  that's  true,  you 
have  a  note  which  reads,  ''Our  Legal  Department 
tells  me  that  if  we  do  not  make  a  deal  because  we 
can't  get  her  to  approve  a  leading  man  that  we  are 
under  no  obligation  to  her,  that  this  is  our  opin- 
ion."   Do  you  remember  writing  that  note  down? 

A.     Yes. 

Q.  Was  that  after  Miss  Sheridan  had  left  your 
room  on  the  16th  of  August,  Tuesday? 

A.     Right. 

Q.  When  did  you  consult  your  Legal  Depart- 
ment to  get  such  an  opinion?  Before  or  after  Miss 
Sheridan  got  there? 

A.  After  Miss  Sheridan  left  my  office  she  went 
to  Mr.  Youngman's  office. 

Q.  Who  told  you  she  went  to  Mr.  Youngman's 
office? 
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A.  Mr.  Yoiingman  and  others,  but  certainly  Mr. 
Youngman. 

Q.  It  was  that  afternoon  that  you  talked  to  your 
Legal  Department,  is  that  right? 

A.  That  afternoon  we  had  our  regular  Tuesday 
meeting  when  this  matter,  which  was  certainly  im- 
portant, was  discussed  at  length.  I  said,  "What 
position  are  we  in?"  And  they  gave  me  this  kind 
of  an  opinion. 

Mr.  Gang:     Thank  you,  Mr.  Rogell. 

The  Court:  Are  you  through  with  this  witness, 
Mr.  Knupp?  [452] 

Mr.  Knupp:  Just  a  few  questions,  if  the  court 
please. 

Redirect  Examination 
By  Mr.  Knupp: 

Q.  Mr.  Rogell,  you  were  asked  about  this  memo- 
randum that  you  made  on  the  16th  about  instruc- 
tions you  had  from  your  legal  department.  Do 
you  recall  whether  or  not  that  memo  was  made 
after  you  had  talked  with  Mr.  Youngman? 

A.     It  was. 

Q.  And  made  after  he  had  talked  with  Miss 
Sheridan  and  Mr.  Hickox?  A.    Yes. 

Q.  And  did  he  tell  you  the  result  of  his  con- 
ference with  Miss  Sheridan  and  Mr.  Hickox? 

A.     He  did. 

Q.  Before  you  wrote  that  memorandum  did  Mr. 
Y^oungman  also  tell  you  the  result  of  certain  con- 
versations he  had  had  with  Mr.  Banks? 
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Mr.  Gang:  If  the  court  please,  it  probably  is 
preliminary.  I  object  to  any  conversations  had  out- 
side the  presence  of  the  plaintilf,  so  we  don't  get 
into   a   wrangle. 

Mr.  Knupj) :  I  want  to  show,  if  the  court  please, 
that  counsel  has  apparently  attempted  to  leave  the 
impression  that  this  memorandum  was  made  as  soon 
as  Miss  Sheridan  left  his  office.  I  think  I  am  en- 
titled to  show,  in  view  of  that  circumstance,  cer- 
tain intervening  happenings  and  certain  [453] 
information. 

The  Court:  You  can  show  events  or  happen- 
ings, but  that  is  diiferent  from  asking  for  the 
conversation. 

Read  the  question,  Mr.  Reporter. 

(The  last  question  was  read  by  the  reporter.) 

The  Court:  You  ma}^  answer  that  yes  or  no. 
Did  Mr.  Youngman  make  a  report  to  you  on  cer- 
tain conversations  he  had  had,  without  telling  us 
Avhat  the  conversations  were,  did  he  or  did  he  not? 

The  Witness:    Yes,  he  did. 

The  Court :  The  record  should  show  that  I  over- 
ruled your  objection  made  to  that  particular  ques- 
tion. 

Q.  (By  Mr.  Knupp) :  Mr.  Rogell,  in  this  meet- 
ing Avith  Mr.  Hughes  did  Miss  Sheridan  indicate, 
as  far  as  you  now  recall,  that  she  would  approve 
anybody   for   this   role    except    Franchot    Tone? 

A.  No,  l)ut  she  was  very  friendly  and  certainly 
cooperative,  agreed  willingly  to  look  at  this  film. 

Q.     Did  Mr.  Hughes  tell  her  at  that  time  that 
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the  studio  had  invested  a  large  sum  of  money  in 
this  film  and  ask  her  if  she  wouldn't  as  a  favor 
to  the  studio  look  at  this  film  of  Ryan  and  Ferrer 
again?  A.     He  did. 

Q.  And  see  if  she  couldn't  change  her  opinion 
with  respect  to  them  and  approve  one  of  them  as 
the  leading  man  [454]   in  this  role? 

A.     He  did. 

Q.  At  the  time  the  meeting  broke  up  Miss  Sheri- 
dan agreed  she  would  go  down  to  look  at  the  film 
to  see  whether  or  not  she  could  comply  with  Mr. 
Hughes'   request?  A.     That   is   correct. 

Q.  AVhen  she  came  back  to  your  office  on  the 
16th  after  looking  at  the  film,  what  did  she  say 
to  you  with  respect  to  the  matter  of  approving 
either  Mr.  Ryan  or  Mr.  Ferrer? 

A.  She  said  she  still  didn't  like  Ryan,  that 
Ferrer  wouldn't  do.  And  there  was  another  film 
involved.     Shall  I  mention  that? 

Q.    Preston  ? 

A.  I  said,  "What  about  Preston?"  And  she 
said,  "I  didn't  even  bother  to  look  at  that.  He  is 
not  right  for  it." 

Mr.  Knupp:     That  is  all. 

Mr.   Gang:     No   further   questions. 

The  Court:  Just  a  minute.  I  would  like  to  ask 
a  question  or  two,  and  counsel  may  object  to  my 
questions,  and  I  am  liable  to  sustain  an  objection 
to  my  own  question. 

Mr.  Knupp:  I  won't  object  to  it  unless  I  think 
the  court  will  sustain  the  objection. 
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The  Court:  Facetiously,  there  is  the  old  story 
of  the  judge  asking  the  questions,  and  the  lawyer 
inquired,  ''Your  [455]  Honor,  are  you  asking  this 
question  for  my  benefit  or  for  the  benefit  of  my 
opponent.  If  you  are  asking  it  for  my  opponent's 
benefit,  I  object,  and  if  you  are  asking  it  for  my 
benefit,   I  withdraw  the  question." 

As  I  understand  it,  Mr.  Rogell,  Young  originally 
bowed  out  of  this  picture  because  the  script  had 
been  modified  after  he  had  originally  looked  over 
either  the  novel  or  the  first  script? 

The  Witness:     That  is  correct. 

The  Court:  And  he  apparently  felt  that  the 
part  had  been  cut  down  in  size  ar  stature,  is  that 
right  ? 

The  Witness :    That  is  what  he  said. 

The  Court:  Now,  subsequently  your  script  was 
rewritten  several  times  to  again  build  the  part  up, 
is  that  right? 

The  Witness:     That's  right. 

The  Court:  Did  you  ever  go  back  to  Young  and 
say,  "Look,  you  originally  were  interested  in  this 
picture,  we  have  now  rebuilt  the  part,  it  is  a  bigger 
part  than  it  used  to  be,  will  you  look  at  it  again 
and  see  if  we  can't  go  back  to  where  we  were  at 
the  time  we  bought  this  package  deal"? 

The  Witness:  I  didn't,  your  Honor,  ]3ut  efforts 
were  made  through  Sparks,  and  I  believe  Banks, 
to  contact  Bob  Young  and  to  sell  him  or  try  to  get 
him  to  reconsider  his  turning  the  role  down,  to 
find  out  what   it   was   he   ol)jected  to,   presumably 
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to  try  to  correct  something,  do  anything  [456] 
within  reason  to  please  him  and  yet  not  distort  the 
picture.  We  were  never  able  to  effect  such  a  meet- 
ing. 

The  Court:  This  is  something  that  you  didn't 
do  yourself? 

The  Witness:     No,  I  didn't. 

The  Court :  But  you  had  reports  from  your  sub- 
ordinates that  attempts  had  been  made? 

The  Witness:  That  is  correct.  Frankly,  if  I 
may  continue,  we  never  realized  that  this  would 
be  so  important  or  we  certainly  would  have  j^ressed 
harder  to  get  Mr.  Young  into  the  picture. 

The  Court:  Well,  around  the  17th  of  August 
it  began  to  appear  pretty  imj^ortant  to  you,  didn't 
it? 

The  Witness:  It  did.  But  it  never  occurred 
to  us  to  go  back  and  get  Young  into  the  picture. 

The  Court :  On  or  about  the  16th  of  August  was 
your  last  conversation  with  Miss   Sheridan? 

The  Witness:     That's  right. 

The  Court:  Did  you  or  any  other  executive  of 
RKO  at  that  time  say  to  her,  ''Well,  now,  Miss 
Sheridan" — in  substance — "we  have  come  to  the 
end  of  the  rope,  we  are  going  to  propose  a  certain 
actor  for  this  picture,  and  you  take  that  actor  oi' 
leave  it  and  we  are  at  the  end  of  our  negotiations," 
was  anything  said  that  would  indicate  to  her  that 
you  were  at  the  end  of  your  negotiations  and  [457] 
that  the  following  day  you  were  going  to  terminate 
her  contract? 
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The  Witness :     Not  to  my  knowledge. 

The  Court:  At  all  times  in  the  dealings  you  had 
with  Miss  Sheridan  you  had  in  mind,  did  you  not, 
that  under  this  contract  that  then  had  been  entered 
into  between  Miss  Sheridan  and  RKO,  that  there 
had  to  be  eventually  a  meeting  of  the  minds  on  this 
male  lead — did  you  have  that  in  mind? 

The  Witness:  As  a  matter  of  fact,  her  contract 
gave  her  approval  of  the  leading  man,  and  we  en- 
tered into  it  because  we  had  both  immediately  ap- 
proved Robert  Young.  And  then  when  Robert 
Young  failed  to  perform  we  were  both  sort  of  up 
in  the  air  as  far  as  our  legal  rights  were  con- 
cerned, because  before  the  paper  was  signed  we 
had  already  approved  and  met  that  problem.  Here 
we  are  with  everything  else  ready  to  go,  she  had 
the  approval  of  the  leading  man,  and  presumably 
we  have  the  right  to  approve,  as  well. 

The  Court :  In  other  words,  to  your  mind  it  was 
a  situation  where  the  minds  had  to  meet? 

The  Witness:  Yes,  that's  right.  And  I  really 
thought  we  could  get  together. 

The  Court:     I  have  no  further  questions. 

Mr.  Knupp:     May  I  ask  one  question? 

The  Court:    Yes,  you  may. 

Q.  (By  Mr.  Knupp) :  Mr.  Rogell,  when  you 
say  you  understood  that  there  [458]  had  to  be  a 
meeting  of  the  minds,  you  mean  that  you  under- 
stood that  Miss  Sheridan  had  to  approve  of  your 
selection  of  a  leading  man  before  she  was  bound 
to  perform  her  part,  was  that  your  understanding 
of  the  contract? 
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A.  My  understanding  of  the  contract  is  that 
she  had  certain  basic  agreements  or  approvals,  one 
of  which  was  leading  man,  another  was  director, 
et  cetera. 

Q.  But  so  far  as  the  actual  selection  of  the  lead- 
ing man  was  conerned,  you  didn't  understand  that 
you  had  to  secure  a  leading  man  that  she  sug- 
gested ? 

A.  No,  no,  I  didn't  think  that.  I  thought  she 
would  have  to  select  one  out  of  several  that  might 
be 


Q.     Proposed  by  you? 

A.     Proposed  by  the  studio. 

Mr.  Knupp:  That  is  all.  I  have  no  further 
questions. 

Mr.  Gang:     No  questions. 

The  Court:     Step  down,  Mr.  Rogell. 

May  the  witness  be  excused,  or  do  you  want  him 
around  ? 

Mr.  Knupp:  I  think  he  may  be  excused,  if  the 
court  please. 

The  Court:  Well,  we  didn't  get  very  far  today, 
did  we?     How  many  more  witnesses  do  you  have? 

Mr.  Knupp:  We  have  three  or  four,  but  their 
testimony  will  be  very  brief.  I  think  so  far  as  we 
are  concerned  we  can  be  through  by  noon  tomorrow. 
I  hope  so.  [459] 

Mr.  Gang :     My  rebuttal  will  be  very  short  indeed. 

The  Court:  Is  there  any  possibility  that  we  get 
to  the  argument  in  the  afternoon  on  this  case? 

Mr.  Knupp:     It  depends,  I  think,  to  a  consider- 
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able  extent  on  how  much  time  we  spend  with  the 
court  on  the  matter  of  instructions. 

Mr.  Gang-:  May  I  state  that  I  had  Mr.  Rudin 
stay  at  the  office  and  work  on  our  instructions  so 
we  could  be  in  a  position  to  discuss  them  with  you 
when  your  Honor  was  ready  for  it.  It  will  save  that 
much  time. 

Mr.  Knupp:  I  think  if  it  meets  the  court's  con- 
venience we  certainly  would  have  no  difficulty  in 
getting  the  matter  in  such  shape  so  that  it  can  be 
argued  and  submitted  to  the  jury  Monday  after- 
noon, if  that  would  meet  the  court's  calendar. 

The  Court:  I  think  we  had  better  not  try  to 
hurry,  make  waste  by  trying  to  hurry  too  fast.  We 
will  have  some  time  to  spend  on  the  instructions, 
and  even  if  we  succeeded  in  working  that  end  of  it 
out  we  would  be  instructing  the  jury  late  Friday 
at  the  very  best. 

I  think  we  had  better  figure  on  closing  up  the 
evidence  tomorrow  and  spending  what  time  we  need 
to  on  our  end  of  it,  and  then  have  the  jury  back 
possibly  Monday  at  1 :30  or  2 :00,  or  Tuesday  morn- 
ing. 

Mr.  Gang:  Whatever  suits  the  court's  con- 
venience. 

The  Court :     We  will  see  tomorrow.  [460] 

Ladies  and  gentlemen  of  the  jury,  remember  the 
admonition  of  the  court  not  to  form  or  express  any 
opinion  on  this  matter  until  it  is  finally  submitted 
to  you  for  your  verdict,  and  you  are  not  to  com- 
municate among  yourselves  or  with  anyone  else  on 
any  matter  touching  the  merits  of  this  case.    Keep 
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your  mind  open  until  the  case  is  finally  argued 
and  until  you  are  finally  instructed  as  to  the  law  and 
it  is  submitted  to  you  for  your  decision. 

You   are   excused  until   10:00   o'clock   tomorrow 
morning. 

(Whereupon  the  jury  retired  from  the  court 
room.) 

The  Court :     Anything  further  tonight "? 
Mr.  Gang:     No,  your  Honor. 
Mr.  Knupp:     No,  your  Honor. 

(Whereupon  on  Thursday,  February  1,  1951, 
an  adjournment  was  taken  to  Friday,  February 
2,  1951,  at  10:00  o'clock  a.m.)  [461] 

Friday,  February  2,  1951,  10:00  A.M. 

The  Court :     The  record  will  show  that  the  jurors 
are  present  and  in  their  proper  places. 
Mr.  Gang:     So  stipulated. 
Mr.  Knupp:     Mr.  Banks. 

POLAN  BANKS 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  previously  sworn,  was  examined 
and  testified  as  follows : 

The  Court:    You  have  already  been  sworn,  Mr. 
Banks. 

The  Witness :    Yes,  sir. 

Direct  Examination 
By  Mr.  Knupp : 

Q.     Mr.  Banks,  did  you  have  some  discussions 
with  Miss  Sheridan  with  respect  to  who  should  be 
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substituted  for  Robert  Yomig  in  the  leading  role  of 

this  picture'? 

A.  Yes,  sir,  but  the  discussions  took  place  mostly 
in  Mr.  Sparks'  office  when  we  were  discussing  the 
actors  that  have  been  mentioned  in  court  already. 

Q.  Did  you  have  any  discussions  with  her  out- 
side of  Mr.  Sparks'  office? 

A.  I  believe  once  or  twice  on  the  telephone  we 
talked  about  it. 

Q.  Did  you  have  any  discussions  with  her  about 
Franchot  [463]Tone? 

A.     I  frankly  don't  remember. 

Q.  You  don't  recall  whether  or  not  during  any 
of  your  discussions  outside  of  the  i)resence  of  Mr. 
Sparks  Miss  Sheridan  said  anything  to  you  about 
Franchot  Tone  or  about  his  being  substituted  in 
this  part? 

A.  To  the  best  of  my  recollection  I  think  she 
did  say  once  or  twice  that  she  thought  he  would 
be  good  for  the  i3art  if  we  couldn  't  get  someone  else. 

Q.  You  were  present,  Mr.  Banks,  when  certain 
film  was  shown  to  Miss  Sheridan  and  Mr.  Hickox? 

A.     Yes,  sir. 

Q.  Particularly  calling  your  attention  to  the  date 
of  August  16th,  were  you  present  on  that  occasion? 

A.     Yes,  sir,  I  was. 

Q.  Do  you  recall  what  film  was  shown  to  Miss 
Sheridan  and  Mr.  Hickox  at  that  time? 

A.  To  the  best  of  my  recollection  right  now  I 
think  we  saw  part  of  "The  Macomber  Affair"  and 
we  saw  some  more  film  on  Ryan. 
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Q.     Anything  in  which  Ferrer  appeared? 

A.  Yes,  something  in  which  Ferrer  appeared.  I 
forget  exactly  what  it  was. 

Q.     Where  did  you  see  this  film"? 

A.     In  projection  room  2  of  the  studio.  [464] 

Q.  Who  was  present  when  the  fihn  was  being 
shown  % 

A.     Just  Miss  Sheridan,  Mr.  Hickox,  and  myself. 

Q.     About  how  long  were  you  in  there? 

A.  To  the  best  of  my  recollection,  about  15 
minutes,  I  figure,  10  or  15  minutes. 

Q.  So  what  part  of  any  of  these  films  you  saw, 
and  I  think  you  mentioned  only  two,  you  saw  within 
the  period  of  15  minutes? 

A.  About  that.  It  may  have  been  a  little  longer. 
Around  that  time. 

Q.  Was  anybod}^  else  in  the  projection  room  as 
far  as  you  can  now  recall  except  Miss  Sheridan,  Mr. 
Hickox  and  you?  A.     No,  sir. 

Q.  Did  you  on  that  occasion  have  any  discussion 
with  Mr.  Hickox? 

A.  Yes,  as  we  were  leaving  the  projection  room 
Miss  Sheridan  walked  ahead  of  us  and  went  to  the 
water  cooler,  I  remember  the  projectionist  stopped 
by  to  talk  to  her,  and  Mr.  Hickox  made  some  re- 
mark, I  don't  remember  the  exact  wording,  but  he 
made  a  remark 

Mr.  Gang :  Just  a  moment.  May  I  take  the  wit- 
ness on  voir  dire,  your  Honor?  I  assume  what  you 
are  going  to  say  is  a  conversation  with  Mr.  Hickox 
outside  the  hearing  of  Miss  Sheridan. 
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The  Witness:     Yes,  it  was.  [465] 

Mr.  Gang:  Therefore  I  ask  the  court  for  a 
ruling  for  him  not  to  volunteer  any  testimony  of 
any  conversation  outside  the  presence  of  the  plain- 
tiff. 

Mr.  Knupp :  If  the  court  please,  our  position  in 
that  respect  is  that  it  amply  appears  from  the  evi- 
dence here  that  Mr.  Hickox  was  the  representative, 
employee,  of  Miss  Sheridan.  She  herself  has  testi- 
fied that  she  introduced  him  at  the  studio  as  her 
business  manager.  She  has  testified  that  he  was 
regularly  in  her  employ  at  a  fixed  salaiy  and  had 
been  for  fourteen  years,  and  that  he  accompanied 
her  on  all  of  these  trips  to  the  studio  and  took  part 
in  all  of  these  discussions. 

Mr.  Youngman  has  already  testified  that  when 
they  came  to  his  office  on  the  afternoon  of  August 
16th,  Mr.  Hickox  did  all  of  the  talking  with  respect 
to  what  the  situation  was  and  what  was  going  to  be 
done  about  it. 

Now,  the  law  is  clearly  established,  if  the  court 
please,  that  the  declarations  of  an  agent  or  repre- 
sentative of  a  party,  even  without  the  presence  of 
the  party,  are  admissible  in  evidence.  That  is  the 
code  rule,  and  that  has  been  established  by  a  long 
series  of  decisions. 

Once  the  representative  character  of  the  party 
has  been  established  his  declaration  or  statements 
outside  of  the  presence  of  the  party  are  admissible 
in  evidence.  That  is  the  code  rule,  and  that  is  the 
effect  of  all  of  the  decisions,  [466]  if  the  court 
please. 
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It  seems  to  me  that  it  is  very  apparent  here  that 
Mr.  Hickox  was  taking  an  active  part  in  all  of  these 
negotiations  on  the  part  of  Miss  Sheridan,  and 
nnder  the  law  we  are  entitled  to  have  his  declara- 
tions or  statements  made  in  connection  with  a 
possible  settlement  of  this  controversy. 

The  Court:  I  have  your  point.  I  don't  think  it 
is  going  to  do  any  good  to  argue  further,  Mr.  Gang, 
but  I  am  going  to  make  a  ruling  that  you  won't 
like.  If  you  want  to  be  heard  further  I  will  let  you 
be  heard. 

Mr.  Gang :  I  don 't  think  it  is  that  important,  but 
I  want  the  record  to  be  clear  that  the  only  evidence 
is  that  he  was  the  business  manager  to  take  care 
of  checks,  insurance,  and  there  is  no  evidence  show- 
ing any  authority  on  the  part  of  Mr.  Hickox  to 
make  any  commitments,  contractually  or  otherwise, 
for  her,  and  on  that  ground  I  object  to  any  conver- 
sation, and  I  let  the  matter  rest  there. 

The  Court:  The  objection  will  be  overruled,  be- 
cause there  has  been  sufficient  foundation,  evidence 
from  which  a  jury  might  believe,  if  they  so  desired, 
that  Hickox  had  the  capacity  that  Mr.  Knupp  con- 
tends for.  On  the  other  hand,  the  evidence  is  in  such 
state  that  a  jury  might  find  otherwise.  They  might 
find  that  this  man  had  no  authority  to  bind  Miss 
Sheridan.  The  question  before  me  is  whether  there 
is  enough  evidence  in  the  way  of  foundation  to  let 
this  statement  in,  [467]  and  I  am  merely  holding 
that  there  is  enough  evidence  shown  from  which  a 
jury  might  believe  that  this  man  was  an  agent  who 
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was  authorized  to  act  for  Miss  Sheridan  in  all  these 
matters,  in  which  event  you  could  give  what 
credence  you  wanted  to  to  his  statement. 

I  am  not  deciding,  however,  that  you  must  so 
find.  You  may  find  that  his  capacity  as  a  business 
agent  w^as  such  that  he  had  no  authority  to  bind 
her  in  any  way  with  any  of  these  statements,  in 
which  event  you  may  reject  the  proffered  testimony. 

Do  I  make  myself  clear? 

So  my  ruling  only  consists  of  the  fact  that  a 
sufficient  foundation  has  been  laid  to  let  this  bit  of 
evidence  into  the  record. 

A  Juror :  It  is  a  question  of  scope  of  his  author- 
ity? 

The  Court:  Yes,  that  is  the  question  you  are  go- 
ing to  have  to  decide,  the  scope  of  his  authority. 
You  have  heard  the  evidence. 

The  Juror:     Yes. 

Mr.  Knupp:     What  is  the  question? 

(The  record  was  read  by  the  reporter  as 
follows : 

"Q.  Did  you  on  that  occasion  have  any  dis- 
cussion with  Mr.  Hickox? 

"A.  Yes,  as  we  were  leaving  the  projection 
room  Miss  Sheridan  walked  ahead  of  us  and 
went  to  the  water  cooler,  [468]  I  remember  the 
projectionist  stopped  by  to  talk  to  her,  and  Mr. 
Hickox  made  some  remark,  I  don't  remember 
the  exact  wording,  but  he  made  a  remark ") 

The  Court :  The  objection  will  be  overruled.  Go 
ahead  and  complete  it. 
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The  Witness:  To  the  best  of  my  recollection  the 
remark  he  made  was  something  to  the  effect  that 
it  looked  as  if  we  had  reached  a  deadlock,  as  if  the 
I^icture  might  never  be  made,  and  he  asked  if  I 
thought  it  was  possible  that  the  studio  might  want 
to  get  someone  else  in  place  of  Miss  Sheridan,  and 
if  they  did  would  it  be  likely  that  they  would  be 
willing  to  pay  her  $50,000  to  bow  out  of  the  contract. 
And  I  said  as  far  as  I  would  imagine  I  didn't  think 
they  would. 

That  was  the  end  of  the  discussion  on  that. 

Q.  (By  Mr.  Knupp) :  Did  you  after  that  dis- 
cussion with  Mr.  Hickox  have  some  conversation 
with  Mr.  Youngman? 

Mr.  Gang:  Just  a  moment.  I  object  on  the 
ground  it  is  calling  for  hearsay,  immaterial  and 
irrelevant,  incompetent  so  far  as  the  plaintiff  is 
concerned. 

Mr.  Knupp :  My  position,  if  I  may  state  it  to  the 
court,  in  that  respect  is  that  subsequent  to  the  time 
that  this  conversation  which  the  witness  has  just 
testified  occurred  the  action  which  the  studio  took 
in  terminating  the  contract  was  taken  that  same 
day,  and — I  don't  know,  I  could  make  [469]  my 
point  outside  the  presence  of  the  jury  if  the  court 
thought  it  was  advisable.  I  don't  want  to  prejudice 
the  plaintiff  in  any  way  by  a  statement  here  that 
the  court  might  rule  to  be  incompetent. 

The  Court :  I  will  hear  you  at  the  bench.  I  don't 
see  now  how  it  could  be  competent. 
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(The  following  proceedings  were  had  at  the 
bench  out  of  the  hearing  of  the  jury:) 

Mr.  Kjiupp:  My  point  on  that  situation  is  that 
after  this  conversation  between  this  witness  and  Mr. 
Hickox  that  the  witness  talked  to  Mr.  Youngman 
and  told  him  of  this  conversation,  and  that  that  is 
material  because  it  is  made  to  ajipear  now^,  appar- 
ently made  to  appear,  that  without  any  further 
statement  to  Mr.  Youngman  the  termination  of  the 
contract  was  decided  upon.  I  think  we  are  entitled 
to  show  the  basis  upon  which  the  studio  proceeded 
and  the  information  it  had  at  the  time  that  it  pro- 
ceeded in  order  that  the  jury  may  know  what  the 
situation  was  that  induced  this  notice  of  termina- 
tion. 

If  that  doesn't  go  into  the  record,  then  the  jury 
is  left  with  a  completely  false  impression  with 
respect  to  just  what  the  situation  was  so  far  as 
what  those  in  authority  at  the  studio  knew  concern- 
ing Miss  Sheridan's  refusal  to  perform.  It  seems 
to  me  that  it  is  a  vital  issue  in  the  case  because  of 
the  fact [470] 

The  Court :  What  you  propose  to  ask  is  the  con- 
versation between  Banks  and  Youngman? 

Mr.  Knupp:  I  propose  to  ask  this  witness 
whether  or  not  he  conveyed  the  information  he  se- 
cured in  this  conversation  to  Mr.  Youngman. 

The  Court:  If  you  ask  just  that  one  question, 
what  he  did,  ''Did  you  pass  on  to  Youngman  what 
you  heard  from  Hickox?"    I  think  that  is  proper. 

Mr.  Gang:    I  am  still  objecting. 
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The  Court :  But  if  you  ask  for  the  conversation, 
that  is  out.  It  is  one  of  those  strange  situations, 
Mr.  Gang,  that  although  it  sounds  like  hearsay,  ac- 
tually what  a  man  is  doing  is  asking  as  to  an  act. 

Mr.  Gang :  I  have  authority  from  the  Ninth  Cir- 
cuit in  the  case  of  Lester  Cole  v.  Loew's  Incor- 
porated, in  which  the  very  same  problem  came  up 
with  reference  to  what  motivated  the  defendant  in 
discharging  Cole,  and  the  Ninth  Circuit  said,  and  I 
quote : 

"We  think  that  the  manner  in  which  appel- 
lant"  

That  is  Loew's  Incorporated,  the  employer. 

"came  to  be  persuaded  to  take  the  action 
which  it  obviously  did  is  wholly  without  hear- 
ing on  the  case.  As  respects  the  action  taken, 
and  the  right  to  take  it,  such  matters  are  as 
irrelevant  as  would  be  a  transcript  of  the  de- 
bates in  its  director's  [471]  meetings." 

That  language  is  the  law. 

Insofar  as  we  are  concerned  in  this  case,  all  that 
the  jury  has  to  know  is  that  we  were  fired,  and  the 
record  is  clear  as  to  what  happened.  What  moti- 
vated them,  whether  they  wanted  to  save  money, 
whether  they  thought  it  would  be  a  better  picture, 
whether  they  didn't  like  Miss  Sheridan,  that  is  of 
no  importance  whatever,  because  all  we  are  con- 
cerned with  is  what  did  they  do. 

I  say,  again 

The  Court:  But  you  have  a  situation  where  the 
mental  state,  you  admit,  is  an  issue. 
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Mr.  Gang :  Not  in  the  way  you  have  limited  the 
damages.  The  issue  of  good  faith  only  came  in  if  we 
could  get  to  the  jury  to  find  out  that  paragraph  29 
with  reference  to  minimum  compensation  was  out 
of  the  contract,  in  which  the  question  of  good  faith 
would  be  relevant  so  that  the  jury  could  then  give 
us  $150,000  and  10  per  cent. 

The  Court :     Good  faith  is  still  in  the  case. 

Air.  Gang:  Not  insofar  as  this  point  is  con- 
cerned, your  Honor. 

The  Court:  I  see  what  you  mean.  Good  faith 
is  in  it  only  insofar  as  the  acts  of  the  parties  in 
trying  to  get  together  on  a  leading  man. 

Mr.  Gang:  That's  right.  That  is  our  posi- 
tion. [472] 

Mr.  Knupp :  That  is  the  point  we  get  to  now,  if 
the  court  please.  I  wouldn't  attempt  to  introduce 
this  conversation  for  the  purpose  of  proving  the 
truth  of  what  Mr.  Banks  has  testified  to,  but  I 
think  on  this  issue  of  good  faith  if  we  leave  this 
thing  in  the  air  where  a  jury  is  going  to  find  that 
Youngman  before  he  decided  on  terminating  this 
contract  knew  nothing  excepting  what  they  had 
told  him,  that  we  haven't  given  the  story  to  the 
jury. 

The  Court:  I  will  permit  you  to  inquire  as  to 
whether  this  information  was  passed  on,  but  not 
as  to  the  conversation  itself. 

Mr.  Gang:  The  objection  is  in  the  record.  Need 
I  object  again? 

The  Court :     No,  it  is  in  the  record. 
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(Whereupon  the  proceedmgs  were  resumed 
within  the  hearing  of  the  jury  as  follows:) 

Mr.  Knupp :     What  was  the  last  question  *? 

(The  question  referred  to  was  read  by  the 
reporter  as  follows:  "Did  you  after  that  dis- 
cussion with  Mr.  Hickox  have  some  conversa- 
tion with  Mr.  Youngman?") 

The  Witness:     Yes,  I  did. 

Q.  (By  Mr.  Knupp) :  Did  you  convey  to  Mr. 
Youngman  the  conversation  you  had  with  respect  to 
Mr.  Hickox?  A.     Yes,  I  did. 

Mr.  Knupp :     I  think  that  is  all.  [473] 

Mr.  Gang:     No  questions,  Mr.  Banks. 

Mr.  Knupp:     Mr.  Youngman. 

GORDON  E.  YOUNGMAN 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  previously  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk :     You  have  been  sworn. 

The  Witness:      Yes,  sir. 

Direct  Examination 
By  Mr.  Knupp : 

Q.  Mr.  Youngman,  what,  exactly,  was  your  posi- 
tion at  the  studio,  RKO  ? 

A.  Well,  I  was  vice-president  in  charge  of  com- 
mitments and  business  administration.  I  had  charge 
of  the  business  aspects  of  the  operation,  but  not 
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anything  to  do  with  the  talent  aspects  or  so-called 

artistic  aspects  of  the  operation. 

Q.     You  are  an  attorney-at-la\v  yourself? 

A.     I  am,  yes,  sir. 

Q.  And  are  you  now  connected  with  the  defend- 
ant! A.     No,  I  am  not. 

Q.  When  did  you  sever  your  connection  with 
them?  A.     December  31,  1950. 

Q.  How  long  had  you  been  with  RKO  in  the 
capacity  in  w^hich  you  have  indicated?  [474] 

A.  At  what  time?  Do  you  mean  when  I  severed 
my  connection? 

Q.  I  mean  prior  to  the  time — yes,  how  long  had 
you  been  employed  there  at  the  time  you  severed 
your  connection  ?  A.     Nearly  21  years. 

Q.  And  in  what  capacities  had  you  acted  for  the 
defendant  during  that  period  of  time? 

A.  I  was  assistant  secretary  and  assistant  gen- 
eral counsel  from  1930  to  1941,  I  was  vice-president 
and  general  counsel  from  1941  to  1949,  I  was  vice- 
president  in  charge  of  commitments  from  1949  to 
the  middle  of  1950,  and  I  was  vice-president  in 
charge  of  the  studio  from  June,  1950  to  December 
31,  1950. 

Q.  Prior  to  August  16th  had  you  had  any  con- 
versations with  anybody  either  representing  the 
plaintiff  or  the  defendant  with  respect  to  the  cast- 
ing of  this  picture? 

A.  No,  sir,  I  hadn't  had  any  conversations  with 
anyone.  I  had  heard  Mr.  Rogell  discuss  the  easting 
a  couple  of  times,  but  I  hadn't  discussed  it  with 


472  EKO  Pictures,  Inc.,  etc. 

(Testimony  of  Gordon  E.  Younginan.) 
him.    I  had  been  in  his  presence  when  he  did  dis- 
cuss it. 

Q.  Would  the  matter,  Mr.  Youngman,  of  the 
approval  of  the  script  by  Mr.  Robert  Young  be  a 
matter  that  would  be  in  your  jurisdiction? 

A.     No,  sir. 

Q.  If  Mr.  Young  had  approved  the  script,  is 
that  a  [-1:75]  matter  which  you  would  have  infor- 
mation about"? 

A.     I  probably  would  have  known  about  it,  yes. 

Q.  To  your  knowledge  did  Mr.  Young  ever  ac- 
tually approve  the  basic  screen  play  for  this  story, 
I  mean  approve  it  to  the  defendant  RKO  ? 

A.     I  don't  know,  Mr.  Knupp. 

Q.  So  far  as  you  had  any  information  there  was 
never  any  formal  approval  by  Mr.  Young  of  the 
basic  story? 

A.  I  had  no  information  of  that  fact.  I  just 
don't  know. 

Q.  I  show  you,  Mr.  Youngman,  a  carbon  copy  of 
a  letter  which  is  unsigned  and  ask  you  if  you  can 
identify  that  letter. 

A.     Yes,  I  remember  this  letter  being  sent. 

Q.  And  that  letter  is  one  which  was  written  by 
you  to  Mr.  Robert  Young? 

A.  It  was  signed  by  me;  it  wasn't  prepared  by 
me. 

Q.  But  it  was  signed  by  you  in  the  regular 
course  of  your  duties  at  the  studio  ? 

A.  That's  right;  I  used  to  sign  all  instruments 
going  out  of  the  studio. 


vs.  Ann  Sheridan  473 

(Testimony  of  Gordon  E.  Youngman.) 

Mr.  Knupp:  I  would  like  to  have  this  marked, 
if  the  court  please,  as  a  defendant's  exhibit. 

The  Clerk:     In  evidence? 

The  Court:  That  is  the  defendant's  first  exhibit, 
isn't  [476]  it? 

The  Clerk :     Yes.  This  will  be  A. 

The  Court:     Any  objection? 

Mr.  Gang:     No  objection. 

The  Court :  Received  in  evidence  as  Defendant 's 
Exhibit  A. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  A,  and  was  received  in  evi- 
dence.) 

Mr.  Knupp:  May  I  read  this  letter  to  the  jury, 
if  the  court  please  ?  It  is  not  very  long. 

The  Court:     You  may. 

Mr.  Knupp:  It  is  dated  July  7,  1949,  addressed 
to  Mr.  Robert  Young,  care  of  Nat  Goldstone  Agency, 
9121  Sunset  Boulevard,  Los  Angeles  46,  California. 

''Dear  Mr.  Young: 

"Enclosed  herewith  is  a  146-page  screen  play 
entitled  "Carriage  Entrance,"  which  screen 
play  was  written  by  Marion  Parsomiet  based 
on  the  novel  "Carriage  Entrance"  by  Polan 
Banks,  and  which  screen  play  is  indicated  as 
being  a  'budget  script'  and  which  is  dated  July 
7,  1949. 

"We  are  submitting  this  screen  play  to  you 
for  your  approval  as  the  basic  story  for  the 
next  Picture  provided  for  in  our  employment 
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agreement  with  you  dated  September  13,  1945. 
The  [477]  role  proposed  for  you  to  play  in  con- 
nection with  the  enclosed  screen  play  is  that 
of  'Quentin  Gushing.' 

"Please  note  that  the  enclosed  screen  play  is 
designated  as  a  'budget  script'  and  we,  of 
course,  reserve  the  right  to  change  this  script 
so  long  as  we  do  not  change  the  basic  story. 

"  Kindly  acknowledge  the  submission  of  this 
screen  play  for  your  approval  as  the  basic 
story  for  the  next  Picture  imder  the  employ- 
ment agreement  by  signing  in  the  space  indi- 
cated on  the  copy  of  this  letter  and  returning 
such  copy  so  acknowledged  to  us." 

Q.  (By  Mr.  Knupp) :  To  your  knowledge,  Mr. 
Youngman,  that  was  the  first  submission  of  a  screen 
play  by  the  studio  to  Mr.  Young? 

A.     I  think  so. 

Q.  Did  you  receive  a  reply  to  that  communica- 
tion from  Mr.  Young? 

A.     I  don't  remember. 

Q.  I  show  you  a  letter  dated  July  11th  ad- 
dressed to  RKG  Pictures,  Inc.,  Attention  Gordon  E. 
Yoimgman,  and  apparently  signed  by  Robert  Young 
through  his  agent  Nat  C.  Goldstone;  I  ask  you 
whether  or  not  that  letter  was  received  [478]  by 
you  in  the  regular  course  of  your  duties  in  the 
studio  ? 

Mr.  Gang :     I  will  so  stipulate,  Mr.  Knupp. 

Mr.  Knupp:  That  is  all.  You  don't  need  to  an- 
swer the  question. 
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The  Court:  It  is  stipulated  the  letter  was  re- 
ceived. 

Mr.  Knupp :  We  ask  that  that  be  marked  as  De- 
fendants'  Exhibit  next  in  order. 

The  Court:  B  received  in  evidence,  Defendant's 
B.  You  may  read  it. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  B,  and  was  received  in  evi- 
dence.) 

Mr.  Knupp:  This  letter,  ladies  and  gentlemen 
of  the  jury,  reads  as  follows: 

It  is  dated  July  11,  1949,  RKO  Radio  Pictures, 
Inc.,  780  Gower  Street,  Los  Angeles  38,  California. 

''Gentlemen: 

"Attention:     Gordon  E.  Youngman. 

"This  will  acknowledge  receipt  of  your  letter 
of  July  7,  1949,  together  with  which  you  sub- 
mitted to  me  for  approval  the  story  entitled 
'Carriaage  Entrance'  as  the  proposed  basic 
story  for  a  picture  under  my  employment 
agreement  with  you  dated  September  13,  1945. 

"This  is  to  notify  you  that  I  am  hereby  re- 
jecting and  disapproving  of  such  submitted 
story  [479]  in  conformity  with  the  provisions 
of  my  employment  agreement  with  you. 

"Yours  very  truly, 

"ROBERT  YOUNG 

"By  NAT  C.  GOLDSTONE, 

Agent. ' ' 
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Q.  (By  Mr.  Knupp)  :  At  the  time  this  script 
was  submitted  to  Mr.  Young  and  this  letter  re- 
turned, did  RKO  have  an  employment  contract  with 
Mr.  Young?  A.     Yes,  it  did. 

Q.  I  show  you,  Mr.  Youngman,  a  written  agree- 
ment between  RKO  Radio  Pictures  and  Robert 
Young,  dated  September  13,  1945,  and  ask  you  if 
that  is  the  contract  to  which  you  refer. 

A.     Yes,  sir,  it  is. 

Mr.  Knupp:  If  the  court  please,  this  contract 
is  a  very  formidable  document.  There  is  really 
only  one  provision  in  the  contract  in  which  we  are 
interested,  and  if  Mr.  Gang  has  no  objection  I  have 
made  an  excerpt  from  the  contract  which  covers 
paragraph  3  of  the  contract  and  which  relates  to 
the  provision  for  approval  or  disapproval  by  Mr. 
Young  of  any  basic  story  that  may  be  submitted. 

Mr.  Gang:     I  have  no  objection  whatever. 

The  Court:  What  you  propose  to  use  or  read  is 
paragraph  3,  or  whatever  the  paragraph  is,  rather 
than  submit  the  whole  document  in  evidence?  [480] 

Mr.  Knupp:     I  beg  your  pardon? 

The  Court:  You  propose  to  use  or  to  read  this 
particular  paragraph,  rather  than  to  offer  the  whole 
contract  in  evidence? 

Mr.  Knupp:  Yes,  if  the  court  please.  I  think 
it  would  unnecessarily  encumber  the  record. 

The  Court :  You  may  do  it  either  way  you  want 
to.    You  may  offer  it  in  evidence  and  then  read  it. 

Mr.  Knupp :     I  would  like  to  offer  it  in  evidence. 

The  Court:  Defendant's  Exhibit  C  will  be  the 
extract — of  what  paragraph,  Mr.   Knupp? 
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Mr.  Kniipp:     Paragrapli  3. 

The  Court:  Paragraph  3  of  the  contract  be- 
tween Robert  Young  and  RKO. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  C,  and  was  received  in  evi- 
dence.) 

Mr.  Knupp :  I  would  like  to  read  this  provision 
of  the  contract  so  that  they  may  know  what  we  are 
talking  about. 

This  provision  is  contained  in  the  contract  be- 
tween the  parties,  and  this  provision  relates  to  the 
right  of  approval  or  disapproval  by  Mr.  Young  of 
any  basic  story  that  is  submitted  to  him.  It  is 
rather  long,  but  I  think  it  probably  should  be  be- 
fore the  jury  and  reads  as  follows: 

''Each  of  the  pictures  shall  be  based  upon  an 
approved  basic  story  selected  as  herein  [481] 
provided.  The  corporation  will  submit  to  the  Art- 
ist one  or  more  proposed  basic  stories  for  each 
picture.    Such  basic  stories  may  be  in  the  form 
of  synopses,  treatments,  stories,  books,  plays  or 
in  any  other  literary  form.     Within  five   (5) 
days  after  the  Corporation  has  submitted  a  basic 
story  to  the  Artist,  the  Artist  will  notify  the 
corporation  in  writing  of  his  approval  or  dis- 
approval of  the  proposed  story.    Failure  to  in- 
dicate approval  or  disapproval  within  said  five 
(5)  days  shall  constitute  approval.     The  Artist 
agrees  to  exercise  such  right  of  approval  rea- 
sonably and  in  good  faith. 
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"If  the  Artist  disapproves  of  one  (1)  story 
the  Corporation  will,  unless  the  Artist  has  pre- 
viously approved  a  story  for  the  Picture  in- 
volved, submit  a  second  story  which  shall  be 
subject  to  the  approval  or  disapproval  of  the 
Artist  in  the  same  way. 

"If  the  Artist  disapproves  of  two  (2)  stories 
submitted  to  him  for  his  approval  for  a  picture 
and  has  not  approved  a  story  for  such  picture, 
the  Corporation  at  its  election  may  either  termi- 
nate the  employment  of  the  Artist  [482]  with 
respect  to  the  Picture  involved,  or  the  Corpora- 
tion may  extend  the  current  one  (1)  year  period 
for  such  period  as  the  Corporation  elects,  but 
for  not  more  than  six  (6)  months.     Such  elec- 
tion may  be  made  by  the  Corporation  by  notice 
in  writing  to  the  Artist  at  any  time  before  the 
expiration  of  such  current  one  (1)  year  period, 
as   the    same   may   have   previously    been    ex- 
tended." 
There    are    additional    provisions,    if    the    court 
please,  but  I  think  the  pertinent  part  of  the  para- 
graph with  respect  to  approval  or  disapproval  is 
included  in  what  I  have  read  to  the  jury. 

Q.     (By  Mr.  Knupp)  :     Mr.  Youngman,  you  had 
some  conversation  on  August   16th  in  your  office 
with  Miss  Sheridan  and  Mr.  Hickox? 
A.    Yes. 

Q.  Is  that  the  first  conversation  that  you  had 
with  these  parties  or  either  of  them  with  respect 
to  this  matter? 
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A.  No,  I  believe  I  talked  to  Mr.  Hickox  on  the 
telephone  one  time  before  that  about  the  extension 
of  the  time  to  commence  the  picture. 

Q.  But  this  is  the  first  conversation  you  had 
had  Avith  respect  to  casting  for  the  picture? 

A.     Yes.  [483] 

Q.     And  where  did  this  conversation  occur? 

A.     In  my  office. 

Q.     And  who  was  present? 

A.     Mr.  Hickox,  Miss  Sheridan,  and  me. 

Q.  Will  you  relate  to  the  jury  the  conversation 
which  then  occurred  indicating  what  was  said  as 
nearly  as  you  can  recall  by  each  of  the  j^arties 
present  ? 

A.  Mr.  Hickox  told  me  that  Miss  Sheridan  ^s 
contract  had  been  taken  over  from  Polan  Banks 
when  RKO  made  a  deal  with  Polan  Banks,  and 
Robert  Young  had  turned  down  the  screen  play, 
and  Miss  Sheridan  was  supposed  to  have  approval 
of  the  leading  man,  that  the  studio  had  submitted 
Robert  Young — Robert  Ryan,  Robert  Preston,  Mel 
Ferrer,  and  Richard  Basehart,  and  Miss  Sheridan 
did  not  approve  any  of  them,  it  didn't  look  as  if 
the  picture  was  going  to  start  and  he  would  like 
to  know  what  the  studio's  position  was  going  to 
be.  I  said,  well,  I  had  nothing  to  do  with  casting 
pictures,  and  this  was  out  of  my  line,  but  I  would 
look   into   it. 

Miss  Sheridan  said  that  she  would  approve  Fran- 
chot  Tone,  and  I  believe  she  or  Mr.  Hickox  said 
that  Mr.  Sparks  had  submitted  Franchot  Tone. 
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And  then  one  of  them  also  said  that  Mr.  Rogell 
was  endeavoring  to  obtain  Charles  Boyer. 

Q.  Is  that  the  substance  of  all  the  conversation 
you  had  at  that  time?  [484] 

A.  Yes,  Miss  Sheridan  said  she  had  seen  some 
film  of  some  of  these  men  and  she  didn't  like  them 
and  couldn't  approve  them,  and  she  wanted  some- 
one with  a  better  name  than  most  of  them  had,  a 
better  known  name. 

That's  about  all. 

Q.  Do  you  know  whether  or  not  that  conversa- 
tion occurred  before  or  after  the  couA^ersation  which 
Miss  Sheridan  and  Mr.  Hickox  had  had  with  Mr. 
Rogell  that  same  day?  Did  they  indicate  they  had 
been  in  Mr.  Rogell's  office? 

A.     I  don't  recall  that  they  did. 

Q.  Did  you  after  that  conversation — ^what  did 
you  do,  Mr.  Young? 

A.  I  first  telephoned  Mr.  Banks  and  asked  him 
to  come  over  to  my  office. 

Q.    Did  he  come?  A.     Yes. 

Q.     What  happened  then? 

A.     I  asked  him 

Mr.  Gang :  Just  a  moment.  I  think  this  is  going 
somewhat  beyond  what  we  discussed  at  the  bench, 
your  Honor.  I  object  to  any  conversation  between 
the  witness  and  Banks,  both  employees  of  the  de- 
fendant, outside  the  presence  of  the  plaintiff,  as 
incompetent,  irrelevant  and  immaterial. 

The  Court :    We  haven 't  gotten  to  that  point  yet. 
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The  question  is  did  he  come  over  to  your   [485] 

office. 

Mr.  Gang:  I  thought  the  question  was  ''What 
happened  then?" 

The  Court:    What  was  the  question? 

(The  last  question  was  read  by  the  reporter.) 

The  Court:  Objection  sustained  to  the  question 
in  that  form. 

Q.  (By  Mr.  Knupp) :  I  will  ask  3^ou  specifi- 
cally, Mr.  Young,  did  Mr.  Banks  relate  to  you  a 
previous  conversation  that  he  said  he  had  had  with 
Mr.  Hickox? 

Mr.  Gang:     Same  objection,  your  Honor. 

The  Court :    Overruled. 

A.     Yes,  he  did. 

Q.  (By  Mr.  Knupp):  And  after  that  conver- 
sation with  Mr.  Banks  what  did  you  next  do,  Mr. 
Youngman?  A.     I  telephoned  Mr.  Sparks. 

Q.  Did  he  tell  you  of  his  negotiations  with  Miss 
Sheridan  ? 

A.  I  didn't  ask  him  of  his  negotiations  with 
Miss  Sheridan;  I  asked  him 

The  Court:  Now,  wait.  Answer  that  question 
yes  or  no. 

The  Witness:     No,  he  did  not. 

Q.  (By  Mr.  Knupp):  You  talked  to  Mr. 
Sparks  about  the  situation?  A.     Yes. 

Q.     Did  you  talk  with  anybody  else?  [486] 

A.     Mr.  Rogell. 

Q.  And  al]  of  these  conversations  occurred  on 
the  afternoon  of  August  16th  ?  A.    Yes  sir. 
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Q.  And  the  notice  terminating  the  contract  is 
dated  August  17th;  do  you  know  when  that  letter 
was  written  and  sent  out,  Mr.  Youngman? 

A.     Yes,  sir. 

Q.     When  was  that? 

A.  I  would  say  between  4:00  and  5:00  o'clock 
on  the  afternoon  of  August  17th. 

Q.  That  was  all  subsequent  to  these  conversa- 
tions that  you  had  with  emploj^ees  of  the  studio 
to  which  you  have  just  referred  ?  A.    Yes,  sir. 

Mr.  Knupp:     I  think  that  is  all,  Mr.  Youngman. 

Cross-Examination 
By  Mr.  Gang : 

Q.  In  that  letter  from  Mr.  Young  rejecting  the 
script,  you  note  that  was  signed  by  his  agent! 

A.    Yes,  by  Mr.  Goldstone. 

Q.  In  your  files  have  you  ever  found  anything 
concerning  Miss  Sheridan's  contract  signed  by  Mr. 
Hickox,  to  your  knowledge? 

A.     Not  to  my  knowledge.  [487] 

Q.     The  answer  is ? 

A.     Not  to  my  knowledge. 

Q.  In  the  excerpt  from  Mr.  Young's  contract 
to  RKO  I  heard  the  phrase  that  his  right  was  to 
be  exercised  reasonably  and  in  good  faith,  and  that 
you  had  the  opportunity  to  present  a  second  story 
to  him,  is  that  right? 

A.  I  don't  recall  the  exact  language  of  it.  I 
think  that  is  what  Mr.  Knupp  read,  yes. 
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Q.  In  other  words,  there  was  some  second  chance 
provided  for? 

A.    I  believe  so,  Mr.  Gang.  I  can't  swear  to  it. 

Q.     You  don't  remember?  A.     No. 

Q.  You  said  you  didn't  know  whether  Miss 
Sheridan  and  Mr.  Hickox  had  seen  Mr.  Rogell  be- 
fore they  came  to  your  office  on  the  16th  of  August 
in  the   afternoon,   is   that   right? 

A.  I  don't  recall  whether  they  said  they  had  or 
whether  they  hadn't.  The  first  thing  that  I  remem- 
ber is  my  secretary  announced  they  were  outside 
and  wanted  to  see  me. 

Q.  Isn't  it  a  fact  that  when  the  name  Charles 
Boyer  was  mentioned  Miss  Sheridan  had  said  that 
they  had  talked  to  Mr.  Rogell  earlier  that  after- 
noon and  he  had  suggested  Mr.  Charles  Boyer? 

A.  You  are  right,  you  are  right.  At  the  end 
of  the  conversation  she  said  he  was  trying  to  get 
Mr.  Boyer.  [488] 

Q.  And  you  said  on  direct  examination  this 
morning  that  either  Mr.  Hickox  or  Miss  Sheridan 
asked  you  under  the  existing  circumstances  which 
had  been  related  to  you  what  was  the  studio's  posi- 
tion going  to  be?  A.     Yes. 

Q.  Now,  that  came  after  a  rather  lengthy  recital 
of  what  had  transpired  prior  thereto,  is  that  right? 

A.     That's  right. 

Q.  Did  either  Miss  Sheridan  or  Mr.  Hickox  say 
that  they  had  been  working  on  the  lot  off  and  on 
since  July  6th? 

A.     I  don't  recall  that  statement. 
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Q.  Did  she  tell  you  of  the  many  conferences 
and  discussions  that  had  been  had  by  her  with 
reference  to  a  substitute  for  Mr.  Young  after  he 
bowed  out? 

A.  Mr.  Hickox  said  that  there  had  been  a  num- 
ber of  conferences. 

Q.  And  did  either  Mr.  Hickox  or  Miss  Sheridan 
tell  you  that  she  approved  John  Lund? 

A.  No,  I  don't  recall  the  name  of  John  Lund 
being  mentioned. 

Q.  Would  you  say  that  no  mention  was  made 
of  the  fact  that  she  had  approved  John  Lund? 

A.  I  certainly  don't  remember  Mr.  Lund's  name 
being  mentioned  at  any  time  during  the  conversa- 
tion. 

Q.     How  about  Richard  Conte?  [489] 

A.     I  don't  remember  that  being  mentioned. 

Q.     How  about  Franchot  Tone? 

A.     Yes. 

Q.     And  you  do  remember  Boyer? 

A.    Yes. 

Q.  And  you  do  remember  that  at  that  time  Miss 
Sheridan  said  nothing  about  not  wanting  to  do  the 
picture,  is  that  right?  A.     That's  right. 

Q.  In  other  words,  she  came  to  you,  as  you  said 
when  I  examined  you  under  Section  43  (b) — that 
they  came  to  ask  your  help  in  getting  the  picture 
made,  is  that  right?  A.     Yes,  sir. 

Mr.  Knupp :  Mr.  Gang,  if  you  have  some  refer- 
ence to  his  deposition  I  think  in  fairness  to  the  wit- 
ness he  should  be  shown  it. 
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Mr.  Gang :  If  there  is  any  question  in  your  mind 
about  what  you  said  I  will  be  glad  to  let  you  correct 
it.  I  understood  that  is  what  you  said. 

The  Witness:     That's  right. 

Q.  (By  Mr.  Gang) :  And  the  question  from 
either  Mr.  Hickox  or  Miss  Sheridan  as  to  what  the 
studio  was  going  to  do  had  to  do  with  having  the 
picture  made,  was  it  not? 

A.     I  couldn't  answer  what  was  in  his  mind. 

Q.     What  did  he  say  at  that  time?  [490] 

A.  He  said,  ''What  is  the  studio's  position  going 
to  be?" 

Q.  And  neither  he  or  Miss  Sheridan  said  that 
they  wanted  to  be  released  from  the  commitment? 

A.  No.  They  said  it  looked  like  the  picture 
wasn't  going  to  start. 

Q.     Did  they  tell  you  why  it  looked  that  way? 

A.    Yes. 

Q.  On  account  of  the  fact  there  was  no  leading 
man  to  replace  Robert  Young  as  of  that  time? 

A.  That's  right,  the  parties  hadn't  agreed  as  to 
a  leading  man. 

Mr.  Gang:     That  is  all,  Mr.  Youngman. 

Mr.  Knupp:     That  is  all,  Mr.  Youngman. 

The  Court :     Step  down. 

Mr.  Knupp :     Mr.  Schuessler. 
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called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  previously  sworn,  was  examined 
and  testified  as  follows : 

The  Clerk:  Mr.  Schuessler,  you  have  also  been 
sworn. 

Direct  Examination 

By  Mr.  Knupp : 

Q.  Mr.  Schuessler,  1  think  you  have  testified 
that  you  were  casting  director  at  RKO  ?  [491] 

A.     Yes,  sir. 

Q.  And  you  had  occupied  that  position  for  two 
years  ? 

A.  Yes,  sir.  Well,  it  hadn't  been  two  years  at 
that  particular  time.  It  was  two  years  the  first  of 
the  year.  I  was  asked  by  Mr.  Gang  how  long  I  had 
been  with  RKO.  It  was  two  years  I  had  been  there 
altogether.  When  the  picture  started  I  had  been 
with  RKO  probably — When  was  this  picture  made, 
in  '49? 

Q.     These  negotiations  took  place  in  '49. 

A.  Then  I  was  there  only  about  seven  or  eight 
months.  I  came  there  January  1,  1949. 

Q.  And  you  had  been  engaged  in  the  motion  pic- 
ture business  in  the  capacity  of  a  casting  director 
or  in  some  capacity  connected  with  casting  for  how 
long  prior  to  that  time?  A.     Since  1922. 

Q.  In  that  capacity  what,  generally,  were  your 
functions,  Mr.  Schuessler? 

A.  To  make  suggestions  and  recommendations 
for  the  parts  after  the  scripts  were  received  by  our 
department. 
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Q.  Did  you  have  any  other  duties  to  perform  in 
that  connection? 

A.  After  the  actors  were  decided  upon  then  the 
deals  were  set  through  our  office  in  all  cases  except 
the  stars. 

Q.  And  wiiat  did  you  do  in  an  endeavor  to  de- 
termine [492]  whether  particular  actors  were  avail- 
able? 

A.  If  the  actor  was  under  contract  to  a  studio, 
we  checked  with  that  respective  studio;  if  he  was  a 
free  lance  actor,  we  checked  with  his  agent  if  he  had 
one ;  if  not,  we  would  contact  the  actor  direct. 

Q.  Can  you  tell  me  now,  Mr.  Schuessler,  whether 
Robert  Ryan  was  available  at  RKO  for  casting  in 
this  part  of  Mark  Lucas  in  "Carriage  Entrance"? 

A.     I  think  he  was  at  that  time,  yes,  sir. 

Q.  He  was  under  contract  to  the  studio  at  that 
time  ? 

A.  He  was,  but  I  wasn't  sure  whether  he  had 
finished  his  previous  picture.  I  think  he  had  fin- 
ished it. 

The  Court:     He  had? 

The  Witness :     Yes,  he  had  finished  it,  yes,  sir. 

Q.  (By  Mr.  Knupp)  :  Were  you  familiar  with 
the  work  of  Mr.  Ryan  in  motion  pictures? 

A.    Very  definitely. 

Q.  And  what  was  your  opinion  as  to  whether  or 
not  Mr.  Ryan  would  have  been  proper  casting  for 
this  part? 

A.  I  thought  he  would  have  been  very  fine  in  the 
part. 
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Q.  Do  you  know  whether  Mel  Ferrer  was  avail- 
able for  this  part  ? 

A.     He  definitely  was  available. 

Q.  Were  you  familiar  with  the  work  of  Mr. 
Ferrer? 

A.  Yes,  sir,  from  the  stage  as  well  as  his  pre- 
vious [493]  picture. 

Q.  In  what  stage  plays  had  Mr.  Ferrer  ap- 
peared? A.     That  I  wouldn't  recall  offhand. 

Q.     He  had  appeared  on  the  stage,  though  f 

A.  Very  definitely,  yes,  successfully,  in  New 
York. 

Q.  When  did  he  come  to  RKO,  do  you  know,  ap- 
proximately ? 

A.     I  wouldn't  know  the  date,  no,  sir. 

Q.  Do  you  know  what  picture  he  had  made  at 
RKO? 

A.  "Bed  of  Roses"  was  the  title  of  it  at  that 
time.  I  think  it  has  been  released  under  another 
name. 

Q.     Also  a  picture  entitled  "Lost  Boundaries'"? 

A.  That  was  made  before  he  came  to  RKO.  We 
signed  him  after  he  made  "Lost  Boundaries,"  back 
East. 

Q.  In  your  opinion  was  Mr.  Ferrer  proper  cast- 
ing for  the  part  of  Mark  Lucas  in  this  picture  ? 

A.     I  thought  he  would  have  been  very  good  in  it. 

Q.  Are  you  familiar  with  the  work  of  Robert 
Preston?  A.    Yes,  sir. 

Q.  Do  you  know  what  experience  Mr.  Preston 
had  had  in  motion  pictures,  I  mean  generally? 


vs.  Ann  Sheridan  489 

(Testimony  of  Fred  E.  Schuessler.) 

A.  Yes,  he  has  been  successful  in  pictures  for  a 
number  of  years. 

Q.  And  were  you  familiar  with  the  pictures  in 
which  he  had  appeared'?  A.     Yes,  sir.  [494] 

Q.  Did  you  feel  that  Robert  Preston  would  have 
been  proper  casting  in  this  picture? 

A.  Adequate.  Not  as  good  as  Ryan  or  Ferrer  by 
any  means. 

Q.  And  is  the  same  true  with  respect  to  Richard 
Basehartl  A.     Yes,  sir. 

The  Court:  Which?  What  do  you  mean  "Is  the 
same  true"?  Adequate  or  excellent? 

Q.  (By  Mr.  Knupp) :  Adequate,  but  not  as 
good  as  Ferrer  or  Ryan,  is  that  what  your  answer 
attempted  to  indicate? 

A.     Yes,  sir.  That  is  the  question  you  asked. 

Q.  Yes.  Did  RKO  at  this  time  have  a  contract 
with  either  Preston  or  Basehart? 

A.     No,  sir. 

Q.     Do  you  know  where  Preston  was  employed? 

A.     He  was  free-lancing. 

Q.     What  about  Basehart  ? 

A.    Basehart  was  under  contract  to  Eagle-Lion. 

Q.  Did  you  ascertain  whether  either  of  these 
two  men,  either  or  both  of  them,  would  have  been 
available  for  casting  in  this  part? 

A.    Yes,  sir. 

Q.  What  was  the  situation  with  respect  to  Van 
Heflin,  insofar  as  being  available  for  casting  in  the 
part?  [495] 

A.     I  checked  with  the  Metro  casting  office  to  as- 
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certain  his  availability,  and  their  reply  was  that  if 
I  called  a  week  or  so  later  than  my  previous  call 
they  would  be  able  to  tell  me  whether  or  not  he 
would  be  available.  In  other  words,  I  assumed  from 
that  that  they  probably  had  something  in  mind  for 
him  down  there  and  they  weren't  certain  they  were 
going  to  use  him  themselves. 

Q.  So  at  that  time  it  wasn't  definitely  ascer- 
tained whether  Van  Heflin  would  have  been  avail- 
able? A.     No,  sir. 

Q.  With  reference  to  the  other  four  you  did  as- 
certain they  were  available  % 

A.     Very  definitely. 

Q.  What  was  the  situation  with  respect  to  Rob- 
ert Mitchum,  relating  your  answer  to  the  early  part 
of  August,  1949? 

A.     Would  you  repeat  that  question,  please? 

Q.  What  was  the  situation  with  respect  to  the 
availability  of  Robert  Mitchum  in  the  early  part  of 
August,  1949? 

A.  So  far  as  our  department  was  concerned,  he 
was  never  given  any  consideration  because  he  was  in 
the  midst  of  a  picture  called  ''Holiday  Affair." 

Q.  So  far  as  you  knew  did  the  studio  have  any 
plans  for  future  use  of  Mr.  Mitchum  at  that  time? 

A.     Not  to  my  knowledge.  [496] 

Q.  In  your  judgment  as  a  casting  director,  and 
from  your  experience,  Mr.  Schuessler,  as  a  casting 
director,  what  in  your  opinion  would  have  been  the 
best  available  casting  for  the  part  of  Mark  Lucas  in 
"Carriage  Entrance"? 
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A.  In  my  opinion  it  was  a  toss-up  between  Ryan 
and  Ferrer.  The  ability  of  both  men,  I  would  say, 
was  on  a  par,  but  Ryan  had  some  name  value.  Fer- 
rer had  just  finished  "Lost  Boundaries,"  a  picture 
which  was  in  wide  release  at  the  time  and  was  ac- 
claimed by  all  the  critics. 

If  the  New  York  office  wanted  somebody  with  a 
new  face,  a  fresh  face,  then  I  very  definitely  would 
have  decided  upon  Ferrer.  But  Ryan  was  already 
established,  and  I  am  sure  that  he  would  have  been 
the  choice  of  the  New  York  office  because  of  that. 

Q.  Had  Ryan  appeared  in  any  pictures  up  to 
that  time  with  leading  female  stars  in  motion  pic- 
tures ? 

A.  He  had  just  finished  a  lead  with  Joan  Fon- 
taine. 

Q.  What  was  Miss  Fontaine's  standing  at  that 
time  as  a  leading  star,  leading  lady,  in  motion  pic- 
tures ? 

A.  She  is  considered  one  of  the  big  stars  in  the 
business. 

Mr.  Knupp :     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Gang : 

Q.     I  won't  hold  you  long,  Mr.  Schuessler.  [497] 

A.     That  is  all  right.  I  am  enjoying  this. 

Q.  You  gave  your  expert  opinion  about  the  best 
available  man  for  this  role  as  being  a  toss-up  be- 
tween Robert  Ryan  and  Mel  Ferrer? 

A.     Yes,  sir. 
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Q.  Did  you  convey  that  expert  opinion  to  Mr. 
Hughes  ? 

A.  I  don't  know  whether  it  was  to  Mr.  Hughes 
or  to  Mr.  Rogell.  To  one  or  the  other. 

Q.  Were  you  consulted  when  he  put  Mitchum  in 
the  part?  A.     No,  sir. 

Q.  Did  you  think  that  this  was  against  your 
opinion,  Mr.  Schuessler? 

A.     No,  definitely  not. 

Q.  In  other  words,  you  thought  Mitchum  was 
even  better  than  Robert  Ryan,  didn't  you? 

A.     Because  of  his  standing. 

Q.     First  say  did  you  think  he  was  better? 

A.    Yes,  definitely. 

Q.  If  you  want  to  explain  you  may  go  ahead  and 
explain  why  you  thought  he  was  better. 

A.  I  thought  he  was  better  box-office  wise,  that 
is  the  reason. 

Q.     However,  you  were  not  consulted? 

A.     No,  sir. 

Q.  And  the  designation  of  Mr.  Mitchum  came 
not  from  [498]  you  but  from  Mr.  Hughes,  is  that 
right,  as  far  as  you  know? 

A.     So  far  as  I  know. 

Q.     You  don't  know  directly? 

A.     No,  sir. 

Q.  You  read  about  it  in  the  papers,  too,  I  sup- 
pose? 

A.     I  think  that  is  the  way  I  learned  about  it,  yes, 

Mr.  Gang :     Thank  you,  Mr.  Schuessler. 

The  Court:  When  you  said  that  Ryan  and  Fer- 
rer were  the  best  available,  will  you  tell  us  what 
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group  you  were  referring  to   as   available?   They 

were  the  best  out  of  whom? 

The  Witness:     Out  of  perhaps 

The  Court:  Give  us  the  names.  You  considered 
a  certain  number  of  people  available.  Your  state- 
ment was  that  Ryan  and  Ferrer  were  the  best  avail- 
able. Now,  who  did  you  consider  as  being  available 
at  that  time  ? 

The  Witness:  Of  those  names  that  I  recall  that 
are  on  this  list,  you  have  it  as  an  exhibit,  there  was 
Franchot  Tone,  Richard  Basehart,  Robert  Preston, 
I  don't  recall  any  of  the  other  names,  perhaps  12,  15 
or  20  names  on  the  list  of  players  that  were  avail- 
able. 

The  Court :     All  right.  That 's  all.  Step  down. 

Do  you  have  something  else  ? 

Mr.  Knupp :  Are  we  taking  our  mid-morning  re- 
cess? 

The  Court :  Yes,  we  will  take  our  morning  recess 
at  this  time.  [499] 

Ladies  and  gentlemen  of  the  jury,  remember  the 
admonition  of  the  court  not  to  discuss  this  case 
among  yourselves  or  with  anyone  else,  and  you  are 
not  to  form  or  express  any  opinion  on  the  case  until 
it  is  finally  submitted  to  you  for  your  decision.  The 
jury  may  retire. 

Court  will  recess. 

(A  recess  was  taken.) 

The  Court:     The  record  will  show  that  the  jury 
are  present  and  in  their  proper  places. 
Mr.  Knupp:     So  stipulated. 
Mr.  Gang:     Correct. 
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CARRIE  KRIEGER 
called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

The  Clerk:     What  is  your  name,  please? 
The  Witness:     Carrie  Krieger. 

Direct  Examination 
By  Mr.  Knupp : 

Q.    Miss  Krieger,  or  Mrs.*?  A.     Miss. 

Q.    Miss  Krieger,  where  are  you  employed? 

A.    At  RKO  in  the  wardrobe. 

Q.  What  is  your  function  at  RKO  in  the  Ward- 
robe Department?  [500] 

A.  Well,  I  guess  you  would  say  sort  of  a  cost 
clerk. 

Q.  Do  you  have  charge  of  records  in  connection 
with  the  cost  of  making  a  wardrobe? 

A.     That's  right. 

Q.  Did  you  occupy  that  position  in  July  and  Au- 
gust of  1949?  A.     Yes,  I  did. 

Q.  Do  you  have  in  your  possession  records  that 
you  kept  in  the  regular  course  of  business  of  the 
studio  with  respect  to  the  wardrobe  which  was  pre- 
pared for  Miss  Sheridan  in  "Carriage  Entrance"? 

A.     Yes,  sir. 

Q.     Have  you  those  records  with  you? 

A.     Yes,  sir. 

Q.     Will  you  produce  them,  please? 

Mr.  Gang:     To  save  the  court's  time,  if  you  have 
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copies,  Mr.  Knupp,  I  will  accept  your  statement 

that  they  are  true  and  correct  copies. 

Mr.  Knupp:  I  miderstand  from  your  statement, 
then,  that  the  statement  that  I  have  handed  you 
may  be  offered  as  an  exhibit  in  the  case  ? 

Mr.  Gang:  Yes,  on  the  basis  that  this  is  a  true 
and  correct  copy  of  what  the  books  themselves 
would  show  with  respect  to  these  items. 

Mr.  Knupp:  I  will  ask  the  witness  about  [501] 
that. 

Q.  (By  Mr.  Knupp)  :  Miss  Krieger,!  have  pre- 
pared a  statement  which  I  made  from  your  records. 
You  are  not  familiar  with  it.  Will  you  just  take  a 
minute  to  compare  the  records  which  you  have  with 
you  with  the  statement  which  has  been  prepared"? 

A.  That  is  a  true  copy  of  what  I  have.  I  have 
the  original. 

Q.     You  made  the  origmal  from 

A.     From  my  records,  from  my  cost  cards. 

Q.  And  that  correctly  sets  forth  the  items  of  the 
costumes  that  were  prepared  for  Miss  Sheridan"? 

A.     Yes. 

Q.  It  also  sets  forth  the  cost  of  each  item  of  that 
costume?  A.     That's  right. 

Q.  I  notice  that  certain  of  these  items  are 
headed  "Manufactured  at  studio";  what  does  that 
entry  mean? 

A.  That  means  that  they  were  made  in  our 
workroom,  RKO  workroom. 

Q.     What  do  the  items  of  cost  there  represent  ? 
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A.  That  represents  material  involved  in  making 
them,  and  also  workroom  labor. 

Q.  Do  you  keep  a  separate  record  of  each  outfit 
or  each  dress,  or  whatever  it  was  I 

A.     Yes,  sir.  [502] 

Q.  Both  with  respect  to  material  and  workman- 
ship? A.     That's  right. 

Q.  And  then  the  next  item  which  you  have  listed 
is  "Manufactured  at  Western  Costume  Co."? 

A.     Yes. 

Q.  The  items  under  that  heading  represent 
what? 

A.  Those  are  costumes  that  they  made  at  West- 
ern Costume  and  for  which  we  were  later  billed. 

Q.  And  the  cost  you  have  set  forth  there  are  the 
actual  bills  which  were  presented  to  Western  Cos- 
tume? A.     That's  right. 

Q.  Now,  I  notice  that  you  have  an  item  * '  Cost  of 
Altering  Costumes  listed  below  to  fit  Ava  Gard- 
ner"; will  you  tell  us  what  was  done  by  the  costume 
department  in  that  respect? 

A.  As  I  remember  about  that,  it  was  an  attempt 
to  salvage  the  wardrobe  and  use  it  for  another  act- 
ress, and  costs  were  kept  on  that. 

Q.  That  is  to  say,  the  original  costumes  that  had 
been  made  for  Miss  Sheridan  were,  where  possible 
altered  so  they  would  fit  Miss  Gardner  who  went 
into  the  role?  A.     That's  right. 

Q.  You  have  kept  a  complete  record  in  your  file 
of  what  the  cost  of  altering  those  costumes  was  ? 

A.     That's  right.  [503] 
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Q.  Those  items  that  you  have  set  forth  there 
represent  all  of  the  costumes  that  it  was  possible  to 
alter  to  fit  Miss  Gardner'?  A.     Yes. 

Q.  And  the  cost  of  that  alteration  you  have 
listed^  A.     Yes. 

Q.  The  same  is  true  under  the  item  which  you 
have  listed  as  ''Cost  of  altering  costumes  listed  be- 
low to  fit  Janis  Cai-ter"?  A.     Yes,  sir. 

Q.  Then,  some  of  these  costumes  that  had  been 
made  for  Miss  Sheridan  were  actually  used  in  the 
production  ?  A.     Yes. 

Q.  And  that  is  indicated  on  your  statement  un- 
der the  heading,  ''Cost  of  costumes  actually  worn  in 
production"?  A.     That's  right. 

Q.  And  you  have  given  credit,  then,  on  this 
statement,  Miss  Krieger,  for  everything  that  you 
could  salvage  from  the  costumes  which  were  made 
for  Miss  Sheridan  and  which  were  actually  used  in 
the  production?  A.     That's  right. 

Q.  And  you  have  indicated  on  the  statement  the 
total  cost  of  the  wardrobe  which  you  were  miable 
to  use?  A.     Yes. 

Q.  I  suppose  you  mean  the  wardrobe  that  was 
made  for  [504]  Miss  Sheridan?  A.     Yes. 

Q.     That  was  $7,038.45?  A.     That's   right. 

Mr.  Knupp:  If  the  court  please,  we  offer  this 
recapitulation  of  the  records  of  Miss  Krieger  in  evi- 
dence as  Defendant's  next  in  order. 

The  Court:     Exhibit  D,  Mr.  Clerk? 

The  Clerk:     Yes.  your  Honor. 
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The  Court:  Received  in  evidence  as  Defend- 
ant's D. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  D,  and  was  received  in  evi- 
dence.) 

Mr.  Knupp:     I  think  that  is  all,  Miss  Krieger. 

Cross-Examination 
By  Mr.  Gang: 

Q.  The  purpose  of  my  questions  is  to  get  the 
facts  more  clearly  in  my  mind  and  the  minds  of  the 
jury.  You  are  familiar  w-ith  them,  but  we  are  not. 
Defendant's  Exhibit  D — Have  you  a  copy  of  it, 
Miss  Krieger?  A.     Yes. 

Q.  (Continuing.)  has  eleven  items  of  ward- 
robe listed  under  the  heading  "Manufactured  at 
Studio,"  and  three  more,  making  a  total  of  four- 
teen, listed  as  manufactured  at  Western  Costume 
Co.,  is  that  correct?  A.     That's  right.  [505] 

Q.  And  the  total  cost  shown  for  all  fourteen 
costumes  is  $7,843.36,  is  that  correct? 

A.     Yes. 

Q.  Under  the  heading,  "Cost  of  altering  cos- 
tumes to  fit  Ava  Gardner, ' '  you  list,  one,  two,  three, 
four,  five,  six,  eight,  nine,  eleven,  and  twelve,  which 
are  ten  items,  is  that  correct?  In  other  words,  ten 
out  of  the  fourteen  actually  were  altered  at  a  cost 
of  $1,279.36,  to  fit  Miss  Gardner?  A.     Yes. 

Q.  I  assume  the  alterations  were  such  that  they 
were  satisfactory  for  Miss  Gardner,  from  your 
records  ? 
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A.  Whether  they  were  satisfactory  or  not,  they 
were  cost. 

Q.  I  mean  the  alterations  were  made  so  that 
they  might  be  used  in  the  picture 

A.     If  satisfactory,  yes. 

Q.  Let  me  finish  my  question,  please,  so  we  will 
imderstand  each  other. 

In  other  words,  you  altered  those  ten  of  the  four- 
teen costumes  for  Miss  Gardner  for  the  purpose  of 
making  them  available  for  use  in  the  picture,  is 
that  correct  1  A.     Yes. 

Q.     The  cost  of  the  alteration  was  $1,279.36? 

A.     Yes.  [506] 

Q.  So  if  you  had  had  the  fourteen  costumes  in 
your  wardrobe,  and  forget  for  whom  they  were 
made  originally,  and  Miss  Gardner  came  in  to  play 
the  role,  and  you  reached  in  and  took  those  ten  cos- 
tumes out  of  the  wardrobe  and  spent  this  money 
making  them  fit,  $1,279.36,  as  far  as  your  records 
are  concerned  the  cost  to  the  picture  of  those  cos- 
tumes would  have  been  $1,279.36,  is  that  right? 

A.     You  mean  to  make  them  fit  Miss  Gardner? 

Q.    Yes.  A.    Yes. 

Q.  You  would  not  have  had  to  pay  for  manufac- 
turing them,  but  just  for  altering  them? 

A.  Well,  yes,  I  suppose  that  would  have  been 
true. 

Q.  Two  more  of  those  fourteen  were  altered  to 
fit  Miss  Janis  Carter,  items  6  and  11,  and  that  cost 
$293.82,  is  that  right?  A.     That  is  right. 
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Q.  The  same  thing  would  be  true  with  reference 
to  those  two  articles  of  clothing? 

A.     Yes,  if  they  had  worn  them. 

Q.  So  with  reference  to  the  12  pieces  which  were 
altered  for  use  in  the  picture,  your  total  cost  was 
$1,573.18,  is  that  right?  A.     That's  right. 

Q.  Why  did  you  make  the  list  of  cost  of  cos- 
tumes [507]  actually  worn  in  production  indicating 
that  only  four  were  actually  woni  in  production'? 

A.  Because  according  to  the  information  I  was 
given  at  the  time  those  were  the  only  ones  that  they 
finally  approved  to  wear  in  the  production. 

Q.     Who  is  they? 

A.  Well,  the  producer,  director,  whoever  passed 
on  them. 

Q.  This  had  nothing  to  do  with  the  fact  that  the 
garments  were  suitable  to  be  worn,  this  had  to  do 
with  the  fact  that  the  scenes  for  which  they  were 
to  be  worn  were  cut  out  of  the  picture  or  not  photo- 
graphed, isn't  that  right? 

A.     That  I  don't  know.  I  just  put  the  cost  down. 

Q.  As  far  as  you  are  concerned,  then,  and  from 
the  records  of  your  department,  all  of  the  clothes 
that  were  originally  manufactured  for  Miss  Sheri- 
dan, fourteen  in  all  twelve  of  those  fourteen  were 
subsequently  altered  to  be  fit  for  use  in  the  picture, 
is  that  right? 

A.     They  attempted  to  use  them. 

Q.  And  as  far  as  your  records  show  they  were 
fit  to  be  used  in  the  picture,  isn't  that  right? 

A.    Yes,  they  were  fit  to  Miss  Gardner. 
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Q.  And  the  total  cost  of  the  alteration  of  those 
twelve  items  was  $1,573.18,  is  that  right*? 

A.     That's  right.  [508] 

Q.  If  you  look  at  your  list  you  will  see  that 
you  have  a  charge  there  for  altering  costume  item 
No.  6  to  fit  Miss  Gardner,  and  then  you  have  a  cost 
of  altering  it  to  fit  Miss  Janis  Carter? 

A.     That's  right. 

Q.     Is  that  the  fact?  A.     Yes. 

Q.  In  this  case  you  have  included  the  cost  of 
changing  it  from  Miss  Gardner  to  Miss  Carter? 

A.     Yes. 

Q.     Who  told  you  to  do  that? 

A.  That  was  evidently  another  attempt  to  use 
that  garment  in  the  picture. 

Q.  As  far  as  I  can  see,  then,  the  only  items  listed 
under  the  cost  of  costumes  made  for  Miss  Sheridan 
on  "Carriage  Entrance,  "the  only  two  that  were  made 
for  her  that  were  not  actually  fit  for  use  in  the  pic- 
ture were  item  7,  which  was  a  negligee — purple  net 
over  petticoat,  also  corset  and  corset  cover,  which 
we  have  listed  as  costing  $864.24,  is  that  correct, 
Miss  Krieger?  A.    Yes. 

Q.  And  item  13,  street  costume— skirt  and 
blouse,  costing  $475.00,  and  item  14,  street  outfit- 
dress,  cape,  and  hat,  costing  $525,  and  a  jacket  not 
completed,  costing  $150.00,  is  that  correct?  [509] 

A.     Yes. 

Q.  So  if  we  consider  the  items  which  were  made 
for  Miss  Sheridan  and  not  altered,  we  would  only 
have  those  items  I  listed,  7,  13  and  14,  and  if  we 
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took  the  cost  of  altering  the  costumes  to  fit  Miss 
Gardner,  you  would  have  the  item  of  $1279.36,  is 
that  correct? 

A.     What  was  that  again,  please? 

Q.  If  you  took  the  cost  of  altering  the  costumes 
listed  below  to  fit  Ava  Gardner  you  would  have 
$1279.36,  is  that  right? 

A.     I  don't  quite  understand  you. 

Q.  I  am  sorry.  I  will  try  to  make  it  clear.  Look- 
ing at  your  records,  the  cost  to  RKO  of  altering  10 
items  of  clothing  made  for  Miss  Sheridan  to  fit  Miss 
Gardner  for  "Carriage  Entrance"  cost  $1,279.36? 

A.     Yes. 

Q.     Is  that  right?  A.     Yes. 

Q.  Have  you  any  way  of  knowing  what  it  cost  to 
alter  costume  No.  6  to  fit  Miss  Janis  Carter? 

A.  Do  you  mean  broken  down  separately  from 
11? 

Q.     Yes. 

A.  I  don't  know.  I  think  that  went  into  one 
number.  But  of  course  this  No.  6  that  you  refer  to 
was  actually  worn  in  the  production.  [510] 

Q.     It  was  actually  worn  in  the  production? 

A.     Yes.  So  it  was  not  considered 

Q.  That  doesn't  concern  me  at  this  time,  whether 
it  was  worn  or  not.  What  does  concern  me  is  that  it 
was  available  for  use  in  the  picture,  and  as  you  have 
said  of  the  fourteen  items  11  or  12  at  least  were 
available  for  use  in  the  picture,  that  is  correct,  is 
it  not?  A.    Yes. 

Q.     You  are  unable  to  break  down  the  item  of 
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cost  of  alteration  of  costume  No.  6  to  fit  Miss  Carter 

after  altering  it  to  fit  Miss  Gardner? 

A.     No,  that  went  into  one  number. 

Q.  Isn't  it  a  fact,  Miss  Krieger,  that  after  the 
picture  was  made  all  of  these  articles  went  back  into 
RKO's  wardrobe'? 

A.     Except  the  Western  Costmne. 

Q.  The  items  that  Western  Costume  made  went 
back  to  them*?  A.     Went  back  to  them. 

Q.     Did  you  get  a  credit  or  rebate? 

A.     No;  those  are  on  a  production  rental. 

Q.  That  included  items  12,  13  and  14.  You  called 
it  rental.  When  did  you  rent  them — before  Miss 
Sheridan  was  fired  or  afterwards  ? 

A.  Western  Costume  was  engaged  to  make  them 
at  the  time  [511]  Miss  Sheridan  was  going  to  be  in 
the  picture,  and  they  keep  track  of  their  costs  the 
same  as  we  do,  then  in  due  course  of  time  they  j^re- 
sent  a  bill  for  that  amount. 

Q.  In  other  words,  even  though  it  wasn't  rented 
you  paid  these  items  as  rental  ? 

A.  We  have  to  pay  Western  their  cost  of  making 
things. 

Q.  And  item  12,  the  gypsy  costume,  was  actually 
used  by  Miss  Gardner  ?  A.     That 's  right. 

Q.  The  other  items,  13  and  14,  you  paid  rental 
for  even  though  you  didn't  use  them? 

A.     That's  right. 

The  Court :  Did  you  pay  rental  for  them  or  pay 
the  cost  of  making  them? 

The  Witness:     In  a  production  rental  Western 
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Costume  have  to  get  the  cost  of  making  the  garment. 

The  Court:     Do  you  get  title  to  the  garment? 

The  Witness:     No,  it  goes  back  to  them. 

The  Court:  You  pay  them  for  the  full  cost  of 
making  it? 

The  Witness :     Practically. 

The  Court :     But  consider  that  is  only  rental  ? 

The  Witness:  That'  s  right,  because  it  is  made  to 
order. 

Q.  (By  Mr.  Gang) :  Are  you  good  at  arith- 
metic, Miss  Krieger? 

A.     Not  without  an  adding  machine.  [512] 

Q.  We  will  have  to  do  our  own  computation. 
Thank  you  very  much. 

Mr.  Knupp:     Just  one  question. 

Redirect  Examination 
By  Mr.  Knupp : 

Q.  These  items  for  which  yon  have  given  credit 
on  the  bill,  which  represent  the  cost  of  altering 
these  costumes,  those  items  are  deducted  from  the 
total  cost  of  the  costumes,  that  is  correct,  is  it? 

A.     That's  right. 

Q.  And  those  items  represent  the  efforts  which 
the  studio  made  in  order  to  make  some  of  these 
costumes  available  for  use  in  the  picture  as  it  was 
finally  photographed?  A.     That's  right. 

Q.  And  after  these  efforts  had  been  made  to 
alter  the  costumes,  your  statement  indicates  that 
only  four  of  these  costumes  were  actually  available 
for  use  ill  the  production  A.     Yes,  sir. 

The  Court:     Just  a  minute. 
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Mr.  Gang:  Just  a  moment.  That  is  not  the  evi- 
dence. 

The  Court:  Not  "actually  available,"  but  "ac- 
tually used." 

Mr.  Knupp:     Yes. 

The  Witness:     Actually  used. 

Q.  (By  Mr.  Knupp:  Do  you  know  whether  or 
not  all  of  [513]  these  costumes  that  were  manu- 
factured at  the  studio  or  were  manufactured  at 
Western  Costume  Company  were  manufactured  to 
Miss  Sheridan's  measurements'? 

A.     Yes,  sir. 

Mr.  Knupp:     That  is  all  of  this  witness. 

Mr.  Gang:     No  further  questions. 

The  Court:  It  looks  like  a  pretty  good  business 
to  be  in.  "Negligee — purple  net  over  petticoat,  also 
corset  and  corset  cover,  $864.24."  I  don't  know  what 
we  are  doing  practicing  law. 

You  may  step  down. 

EDWARD  DOWNES 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  first  duly  sworn,  was  examined  and 
test]  fied  as  follows : 

The  Clerk:     What  is  your  name,  please"? 

The  Witness :     Edward  Downes. 

Direct  Examination 
By  Mr.  Knupp : 

Q.  Mr.  Downes,  you  are  in  the  accounting  de- 
partment at  RKO? 

A.  I  am  working  out  of  the  accounting  depart- 
ment at  RKO,  yes. 
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Q.  And  you  have  kept  the  records  of  the 
amounts  which  were  expended  by  RKO  in  the  pro- 
duction, "Carriage  Entrance"?  [514] 

A.  No,  I  did  not.  That  was  kept  by  the  picture 
cost  department. 

Q.  I  mean  you  have  the  records  here  which  show 
that? 

A.  I  have  the  records  here  which  were  compiled 
during  the  making  of  the  picture,  yes. 

Q.  Those  records,  of  course,  are  kept  in  the 
regular  course  of  business  of  the  studio? 

Mr.  Gang:  I  will  stipulate  to  those  fundamental 
foundational  questions,  Mr.  Knupp,  and  save  the 
court's  time. 

Mr.  Knupp:     All  right. 

Q.  (By  Mr.  Knupp)  :  Can  you  determine  from 
your  record  there,  Mr.  Downes,  what  amount  was 
paid  Mr.  Travilla  who  was  the  designer  of  the 
gowns  for  Miss  Sheridan? 

Mr.  Gang:  May  I  ask  a  question,  your  Honor, 
in  the  interest  of  conserving  time? 

Mr.  Knupp,  is  Mr.  Travilla 's  salary  in  addition 
to  the  cost  items  which  were  set  forth  in  the  last 
exhibit? 

Mr.  Knupp:     Yes. 

Mr.  Gang:  And  it  relates  to  the  designing  of 
those  particular  fourteen  costumes? 

Mr.  Knupp:     Yes. 

Mr.  Gang:     If  the  court  please,  if  that  is  so 

Mr.  Knupp:     It  relates  to  the  services  which  he 
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rendered  in  designing  costumes  especially  for  Miss 

Sheridan. 

Mr.  Gang :  If  the  court  please,  I  am  going  to  ob- 
ject [515]  only  in  the  hope  that  if  it  is  sustained  it 
will  save  the  time.  In  view  of  the  fact  that  every 
item  of  the  wardrobe  was  either  available  for  use  or 
remained  the  property  of  the  defendant,  whatever 
was  paid  Mr.  Travilla  for  services  rendered  they 
got  the  benefit  of  the  particular  item  and  it,  there- 
fore, would  not  be  relevant. 

The  Court:  That  is  so  largely  a  matter  of  argu- 
ment rather  than  a  matter  of  admissibility  of  the 
evidence.  It  goes  to  the  weight. 

Have  you  found  out  where  this  figure  is?  We  got 
to  arguing  and  you  quit  looking. 

How  about  you  telling  us  what  this  figure  is  and 
give  Mr.  Gang  a  chance  to  check  it? 

Mr.  Knupp :     I  know  it  is  $3000. 

Mr.  Gang :  If  you  say  it  is  $3000,  I  will  agree  to 
that,  and  if  it  is  wrong  you  can  look  it  up  on  your 
own  time,  and  tell  us  about  it. 

The  Witness:  I  can  do  that.  Because  all  these 
accounts  are  by  various  numbers  here,  and  without 
a  check  sheet  it  is  rather  difficult  to  find  offhand. 

Mr.  Knupp:  I  suggest  in  that  respect,  if  the 
court  please,  maybe  we  could  shorten  this  consider- 
ably. I  have  prepared  a  detail  of  matters  with  re- 
spect to  which  I  expected  to  interrogate  the  witness ; 
with  the  aid  and  assistance  of  Mr.  Gang,  which  he 
so  kindly  offers,  we  might  save  some  time.  [516] 

Mr.  Gang:     Fine. 
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I  might  state,  just  so  nobody  misconstrues  my 
good  nature,  that  I  don't  admit  that  any  of  this  is 
relevant,  important,  or  has  any  bearing  on  the  case. 

The  Court :     We  understand  your  position. 

Mr.  Knupp:  Yes,  we  don't  expect  you  to  admit 
anything,  Mr.  Gang.  We  are  not  asking  that  you 
should. 

I  have  this  detail  in  tabulated  form,  if  the  court 
please,  the  same  information  that  the  witness  would 
glean  by  going  through  his  books.  I  think  if  it  could 
be  stipulated  that  the  examination  of  the  witness 
would  indicate  the  expenditure  of  these  amounts 
from  the  books,  I  mean  it  would  be  determined  the 
amounts  had  been  actually  expended  by  RKO  in  con- 
nection with  the  picture  "Carriage  Entrance,"  and 
during  the  period  indicated  by  the  detailed  state- 
ment itself,  we  probably  could  excuse  the  witness 
and  Mr.  Gang  and  I  could  argue  about  the  question 
of  whether  or  not  these  are  proper  items  of  counter- 
claim. 

Mr.  Gang:  I  will  certainly  accept  the  figures 
and  the  items  for  which  the  figures  were  paid.  Of 
course  some  of  the  editorial  content  I  couldn't  ac- 
cept, but  the  figures  and  the  amounts  which  were 
expended,  and  the  date,  I  will  certainly  accept,  and 
you  can  offer  those  items  in  evidence  and  I  won't 
object. 

Mr.  Knupp:  I  don't  know  what  particualr  lit- 
erary work  [517]  or  effort  you  have  referred  to,  Mr. 
Gang. 

Mr.  Gang:    You  say  ''rewrite  account  of  replac- 
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ing  Miss  Sheridan."  That  is  editorial.  We  can  argne 
that  a  lot  of  that  was  for  Mr.  Mitchum.  That  is 
what  I  mean  by  editorial  content.  I  don't  object  to 
the  figures  or  the  time. 

The  Court:  Counsel  have  apparently  agreed,  so 
we  will  use  the  recapitulation  chart,  and  before  it  is 
submitted  to  the  jury  if  there  is  any  editorial  com- 
ment in  it  that  one  or  the  other  of  you  don't  like, 
you  can  strike  it  out.  It  will  be  Defendant's  Ex- 
hibit E. 

I  think  you  should  understand  Mr.  Gang's  stipu- 
lation. This  proof  is  offered  by  Mr.  Kimpp  in  sup- 
port of  the  defendant's  counter-claim  against  Miss 
Sheridan.  You  will  recall  that  the  studio  has  a 
counter-claim  against  her  for  a  sum  of  money.  Mr. 
Gang  has  merely  stipulated  that  if  we  waded  through 
this  book  we  would  fijid  these  figures  which  are  on 
this  recapitulation,  and  that  therefore  for  the  sav- 
ing of  time  that  the  recapitulation  be  used  rather 
than  have  the  witness  pull  the  figures  out  of  a  book. 
Mr.  Gang,  however,  does  not  stipulate  that  these 
were  necessary  expenditures,  nor  does  he  stipulate 
that  they  are  proper  items  of  damage.  That  is  a 
matter  for  you  to  decide.  He  has  reserved  his  con- 
tention. You  have  heard  it.  I  don't  have  to  tell  you 
about  it. 

Mr.  Ejiupp:  Yes,  I  believe  the  situation  was 
clearly  [518]  placed  before  the  jury. 

Those  are  all  the  questions  we  have  to  ask  this 
witness,  if  the  court  please,  unless  Mr.  Gang  has 
any. 
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Mr.  Gang:  I  stipulated  myself  out  of  cross-ex- 
amination. 

Mr.  Knupp:  I  am  not  insisting  on  that,  Mr. 
Gang.  You  can  ask  any  questions  you  desire  despite 
any  stipulations  you  may  have  made. 

Mr.  Gang:     Thank  you.  There  is  nothing  to  ask 

him. 

Mr.  Knupp:  If  the  court  please,  I  am  not  for- 
tunate enough  to  be  in  the  position  Mr.  Gang  is ;  it 
always  seems  to  me  when  someone  mentions  lunch  it 
is  12:00  o'clock.  But  we  have  possibly  one  more  wit- 
ness that  we  can  call  immediately  after  lunch.  I  am 
not  sure  that  that  witness  will  be  here,  and  if  he  isn't 
here,  why,  then,  we  will  conclude  with  this  witness. 
But  we  would  like  to  take  an  adjournment  until 
2:00  o'clock. 

Mr.  Gang:  Again,  Mr.  Knupp,  I  have  a  couple 
of  minor  rebuttal  witnesses,  like  Mr.  Banks.  I  would 
like  to  put  him  on  so  that  he  could  go  home  and  stay 
home,  and  we  can  use  up  this  15  minutes  we  have 
left. 

Mr.  Knupp :     That  is  fine. 

Mr.  Gang :     It  is  a  little  out  of  order. 

The  Court:  All  right.  Mr.  Knupp  rests  subject 
to  his  right  to  reopen,  and  you  may  proceed,  Mr. 
Gang.  [519] 

Mr.  Gang:  Mr.  Banks  is  called  in  rebuttal,  and 
not  under  43(b). 
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POLAN  BANKS 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
in  rebuttal,  having  been  previously  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Gang: 

Q.  You  were  in  the  court  room  when  Mr.  Sparks 
repeated,  at  my  request,  a  statement  he  said  was 
made  by  Mr.  Hickox  with  reference  to  time  being 
awasting;  do  you  remember  that?  A.    Yes. 

Q.  Do  you  remember  any  occasion  on  which  such 
a  subject  was  discussed  when  you  were  present? 

A.  Time  being  awasting  as  to  the  picture  pro- 
gressing ? 

Mr.  Knupp:  Could  I  hear  that  question,  please, 
Mr.  Reporter? 

(The  record  was  read  by  the  reporter.) 

Q.  (By  Mr.  Gang)  :  Yes.  At  which  a  discussion 
arose  about  $10,000  a  week. 

A.  To  the  best  of  my  recollection  I  believe  that 
took  place  as  the  four  of  us  were  leaving  Mr. 
Sparks'  office  to  walk  up  the  lot.  [520] 

Q.     And  who   were  the   four   of  you? 

A.  Miss  Sheridan  and  myself  were  walking  in 
front,  and  Mr.  Hickox  and  Mr.  Sparks  in  back. 

Q.  With  reference  to  what  particular  conference 
can  you  relate  this  discussion?  Was  it  at  the  end 
of  July,  the  early  part  of  August? 
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A.  It  was  quite  late  along  in  the  hassle  we  were 
having  about  trying  to  find  a  leading  man 

Q.  The  question  of  time,  as  you  now  recall  it, 
was  somewhat  pressing,  was  it  ?  A.     Yes. 

Q.  It  would  therefore  place  it  somewhere  along 
towards  the  August  dates? 

A.     Probably  in  August,  yes. 

Q.  And  you  say  you  and  Miss  Sheridan  walked 
out  in  front?  A.     Yes. 

Q.     You  had  left  Mr.  Sparks'  office? 

A.  Yes,  we  were  leaving  and  walking  up  the 
lot,  I  believe,  to  Mr.  Rogell.  I  am  not  sure  about 
that. 

Q.  And  Mr.  Hickox  was  behind  you  with  Mr. 
Sparks?  A.     Yes. 

Q.     And  you  were  not  in  any  office  at  the  time? 

A.     No,  we  were  walking  on  the  lot. 

Q.  Were  you  fairly  close  together,  if  you  re- 
member? [521]  A.    A  few  feet  ahead. 

Q.  You  could  overhear  what  was  being  said  in 
back  of  you  ?  A.I  think  so,  yes. 

Q.  Can  you  relate  that  conversation  as  you  re- 
member it,  Mr.  Banks? 

A.     I  only  remember  it  very  hazily. 

Q.      Repeat  it  as  hazily  as  you  remember  it. 

A.  Well,  I  think  to  the  best  of  my  recollection 
that  Mr.  Hickox  said  something  about  time  being 
awasting  or  pushing,  or  something  like  that,  and  I 
think  he  made  a  remark  as  to  the  fact  that  it  would 
cost  the  studio  $10,000  a  week  if — rather,  reminding 
Mr.  Sparks  that  it  would  cost  the  studio  $10,000 
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a  week  with  Miss  Sheridan's  extra  weeks  added  to 
her  fifteen  weeks,  and  then  to  the  best  of  my  recol- 
lection Mr.  Sparks  made  the  remark  rather  kid- 
dingly,  ^'Well,  Mr.  Hughes  could  afford  $10,000  a 
week." 

Q.  In  other  words,  Mr.  Sparks  made  that  re- 
mark? 

A.     Yes,  Mr.  Sparks  definitely  made  that  remark. 

Mr.  Gang :  Thank  you.  Cross  -  examine,  Mr. 
Knupp. 

Mr.  Knupp :     No  examination,  if  the  court  please. 

Mr.  Gang:     Thank  you. 

May  this  witness  be  excused  now,  your  Honor? 

The  Court:    Yes,  he  may  be  excused. 

Mr.  Gang :  Mr.  Hickox,  will  you  take  the  stand, 
please?  [522] 

ANDREW  HICKOX 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
in  rebuttal,  having  been  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Mr.  Knupp:  I  assume,  Mr.  Gang,  this  witness 
is  called  in  rebuttal? 

Mr.  Gang:     Yes,  only  in  rebuttal. 

The  Clerk:     Will  you  state  your  name,  please? 

The  Witness :     Andrew  Hickox. 

Direct  Examination 
By  Mr.  Gang: 

Q.    Where  do  you  live,  Mr.  Hickox? 

A.     131  North  Rose  Street,  Burbank,  California. 
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Q.  You  have  lived  in  California  for  a  number 
of  years'?  A.    Yes,  I  have. 

Q.     You  heard  Mr.  Banks'  testimony  just  now? 

A.    Yes. 

Q.  Can  you  place  the  aproximate  date  of  the 
conversation  when  you  and  Mr.  Sparks  walked  be- 
hind Mr.  Banks  and  Miss  Sheridan? 

A.     It  was  aproximately  August  11th. 

Q.     1949?  A.     1949. 

Q.  Can  you  repeat  your  recollection  of  that  con- 
versation, stating  what  was  said  by  whom?  [523] 

A.  Miss  Sheridan  and  Mr.  Banks  were  walking 
ahead 

Q.     A  little  louder,  please. 

A.  Miss  Sheridan  and  Mr.  Banks  were  walking 
ahead  of  Mr.  Sparks  and  myself  on  the  way  to  Mr. 
Rogell's  office,  we  had  just  left  Mr.  Sparks'  office, 
and  on  the  way  I  said  to  Mr.  Sparks,  "Mr.  Hughes 
better  hurry  up,  otherwise," 

Q.  A  little  louder,  please,  Mr.  Hickox.  I  can- 
not hear  you.  That  is  why  I  ask  you  to  lift  your 
voice. 

A.  On  the  way  I  said  to  Mr.  Sparks,  "Mr. 
Hughes  better  hurry  up  and  make  up  his  mind, 
otherwise  it  is  going  to  start  costing  the  studio 
about  $10,000  a  week." 

To  that  statement  Mr.  Sparks  replied,  "We  won't 
worry  about  that,  Howard  has  plenty  of  money." 

Mr.  Banks  turned  around  to  Mr.  Sparks  and 
said,  "Rather  an  expensive  playtime,  isn't  it,  Bob?" 
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Q.     That  was  the  end  of  that  conversation? 

A.    Yes. 

The  Court:     An  expensive  what  time? 

The  Witness:     Playtime. 

Q.  (By  Mr.  Gang) :  I  direct  your  attention 
now,  Mr.  Hickox,  to  the  afternoon  of  August  16, 
1949.  Did  you  go  with  Miss  Sheridan  and  Mr.  Banks 
to  look  at  some  film  in  the  projection  room  at  RKO? 

A.    Yes,  I  did. 

Q.  Did  you  at  that  time  have  a  conversation 
with  Mr.  [524]  Banks?  A.    After  the  film? 

Q.     Yes.  A.     A  slight  conversation. 

Q.  Did  you  ask  him  any  question  at  that  time 
with  reference  to  whether  or  not  the  studio  was 
going  ahead  to  make  the  picture? 

A.     No,  sir. 

Q.  Did  you  at  that  time  have  any  conversation 
with  Mr.  Banks  that  you  remember  in  which  you 
asked  whether  the  studio  wanted  to  be  released  from 
its  commitment  with  Miss  Sheridan? 

A.     No,  sir, 

Q.  You  have  no  recollection  of  any  such  con- 
versation? A.     No,  sir. 

Mr.  Gang:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Knupp : 

Q.  You  say,  Mr.  Hickox,  that  you  had  some 
slight  conversation  with  Mr.  Banks  after  you  had 
seen  the  film  on  August  16th?  A.     Yes,  sir. 

Q.    Do  you  recall  what  the  conversation  was? 
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A.  On  our  way  from  the  projection  room  to  Mr. 
Rogell's  office  I  believe  I  said  to  Mr.  Banks,  *'We 
are  getting  no  [525]  place."  And  that  was  about  the 
extent  of  it. 

Q.     That  is  all  you  said?  A.    Yes,  sir. 

Q.  And  did  Mr.  Banks  volunteer  any  reply  to 
your  statement  that  you  were  getting  no  place? 

A.  To  my  recollection  he  said,  "It  looks  that 
way." 

Q.  Did  you  say  anything  to  Mr.  Banks  on  that 
occasion  about  it  not  appearing  that  the  production 
would  start?  A.     No,  sir. 

Q.  Did  you  say  anything  to  Mr.  Banks  on  that 
occasion  about  whether  or  not  the  studio  might  be 
willing  to  pay  Miss  Sheridan  $50,000  and  release 
her?  A.    No,  sir. 

Q.     You  didn't  say  anything  of  that  kind? 

A.     No,  sir. 

Q.  Since  this  litigation  commenced,  Mr.  Hickox, 
have  you  had  any  conference  with  Mr.  Banks  with 
respect  to  this  particular  matter? 

Mr.  Gang:  What  particular  matter  are  you 
referring  to  ? 

Mr.  Knupp:  I  am  talking  about  this  particular 
conversation. 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Knupp) :  You  at  no  time  discussed 
with  Mr.  Banks  the  question  of  whether  or  not  this 
conversation  which  he  has  related  actually  [526] 
occurred?  A.     No,  sir. 


vs.  Ann  Sheridan  517 

Mr.  Knupp:     That  is  all. 

Mr.  Gang:  The  witness  may  be  excused  as  far 
as  I  am  concerned. 

That  takes  care  of  these  two  witnesses,  I  have 
one  other  on  rebuttal,  until  the  defendant  rests. 

The  Court:     We  will  take  our  recess. 

Remember  the  admonition  of  the  court,  ladies  and 
gentlemen  of  the  jury.  The  case  is  not  yet  submitted 
to  you.  You  are  not  to  form  or  express  any  opinion 
on  any  of  the  matters  pertaining  to  the  merits  of 
this  case.  You  are  not  to  discuss  the  case  among 
yourselves  or  with  anyone  else  until  it  is  finally 
submitted  to  you  for  your  decision.  You  may  be  ex- 
cused. 2:00  o'clock.   [527] 

*     *     * 

Los  Angeles,  California, 
Friday,  February  2,  1951—  2  P.M. 

The  Court:  The  record  will  show  that  the  jury  is 
present  and  in  their  proper  places. 
Mr.  Knupp:     Yes. 
Mr.  Sparks,  please. 

ROBERT   SPARKS 

recalled  as  a  witness  by  and  on  behalf  of  the  de- 
fendant, having  been  previously  sworn,  was  exam- 
ined and  testified  as  follows: 

Mr.  Knupp:  If  the  court,  please,  I  asked  Mr. 
Sparks  to  return  as  there  was  some  question  raised 
with  respect  to  the  statement  we  filed  here  with 
respect  to  the  time  which  we  said  was  lost  and  the 
cost  to  the  studio  because  this  picture  didn't  start 
on  August  22nd  as  we  originally  anticipated. 
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Direct  Examination 
By  Mr.  Knupp: 

Q.  Mr.  Sparks,  will  you  explain  to  the  court 
what  the  situation  was  with  respect  to  your  time 
at  the  studio  in  connection  with  this  picture? 

A.  Well,  I  had  been  assigned  as  producer  of 
this  picture,  and  while  I  am  on  a  weekly  salary  at 
the  studio,  the  time  that  I  spend  on  a  picture  is  ap- 
portioned to  that  picture,  and  at  the  time  of  the 
dismissal  of  Miss  Sheridan  [538]  there  was  an 
accumulation  of  cost  against  this  picture.  It  had 
not  been  determined  whether  the  picture  would 
be  abandoned  or  whether  it  would  be  recast,  and 
since  I  had  been  with  the  project  since  its  inception, 
I  was  held  on  this  to  continue  it  in  case  they  did 
revive  the  use  of  the  script  and  material  which  had 
been  prepared  for  the  picture. 

Q.  Would  it  have  been  possible  in  your  judg- 
ment as  a  producer  for  you  to  have  been  taken  off 
the  picture  and  then  returned  to  the  picture  in 
the  event  that  it  was  later  recast? 

A.  I  will  have  to  answer  that  this  way,  Mr. 
Knupp:  Apparently  the  studio  thought  that  it 
would  be  to  the  interest  of  the  picture  that  I  be 
assigned  and  remain  with  it  until  it  was  determined 
what  to  do  with  it. 

Q.  You  were  not  assigned  to  any  other  picture 
until  this  picture  was  finally  completed? 

A.     No,  sir. 

Q.     And  during  the  time  that  you  were  recasting 
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the  i)ictiire,  and  before  finally  starting  rehearsals — 
they,  I  understand,  started  on   September  26th — 
what  were  you  doing? 

A.     In  that  interim  period? 

Q.    Yes. 

A.  We  were  trying — there  were  many  details 
about  this  production-wise  which  had  to  be  or- 
ganized and  tied  together,  and  there  was  a  matter 
of  script  too  that  we  were  [539]  trying  to  see  what 
we  would  do  in  the  event  that  there  were  different 
types  of  casting  that  might  go  into  it.  We  still  re- 
tained the  project  as  an  active  project  until  it  was 
determined  what  we  should  do  with  it,  and  that  ap- 
parently was  determined  on  the  26th  of  September, 
as  I  remember  it. 

Q.  Was  this  work,  at  least  some  part  of  it,  oc- 
casioned by  the  fact  that  Miss  Gardner  was  substi- 
tuted for  Miss  Sheridan? 

A.  That  was  involved  in  it.  And  later  when  Mr. 
Mitchum  was  assigned,  that,  too,  occasioned  some 
additional  work  on  the  script. 

Q.  With  respect  to  the  writer  Marion  Parsonnet, 
what  was  the  situation  with  respect  to  Mr.  Parson- 
net? 

A.  Mr.  Parsonnet,  too,  had  been  assigned  to 
this  as  the  writer,  and  Mr.  Parsonnet  was  retained 
because  he  had  done  what  he  had  done  very  ca- 
pably, and  it  is  very  easy  to  lose  a  writer  once  he 
is  assigned  to  a  project  if  you  should  stop  it,  be- 
cause he  could  take  an  engagement  in  another 
studio,    and   Mr.    Parsomiet   was   retained    on   the 
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script  during  that  period  until  that  was  determined. 

Q.  In  other  words,  if  Mr.  Parsonnet,  after  Miss 
Sheridan's  contract  had  been  canceled,  if  he  had 
been  released  then  the  question  of  whether  he  might 
become  available  for  any  revisions  would  have  been 
in  doubt?  [540] 

A.     That  was  the  important  consideration. 

Mr.  Knupp:     I  think  that  is  all. 

Cross-Examination 
By  Mr.  Gang: 

Q.  Mr.  Sparks,  on  August  15,  1949,  in  what 
condition  was  the  screen  play? 

A.  We  were  ready  to  go  with  it  on  the  basis 
of  Miss  Sheridan. 

Q.  And  if  you  had  been  notified  that  a  male 
actor  had  been  appointed  to  play  the  role  you  could 
have  started  shooting  when? 

A.     I  think  immediately. 

Q.  And  had  any  time  been  allowed  for  the  prep- 
aration of  the  man  who  would  play  that  role,  if 
and  when  he  was  assigned  to  it,  or  would  he  walk 
right  on  and  start  acting? 

A.  In  the  case — if  I  might  be  allowed  to  jump 
down  to  Miss  Gardner  going  into  the  picture,  there 
were,  if  I  remember  correctly,  five  or  six  days  of 
shooting  that  the  company  could  work  before  the 
actor  playing  the  part  of  Mark  Lucas  had  to  be  in 
the  picture. 

Q.     Had  you  been  notified  of  a  definite  starting 
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point    of    commencing    principal    photography    in 

''Carriage  Entrance"? 

A.     Had  I  been  notified*? 

Q.    Yes. 

A.  Well,  no,  we  had  no  definite  date,  because  we 
had  no  [541]  definite  agreement  on  Miss  Sheridan's 
part  to  accept  an  actor. 

Q.  That  is  what  I  thought  was  the  answer.  On 
August  15th  and  August  16th,  1949,  you  had  no 
definite  starting  date  for  the  picture? 

A.     That  is  true. 

Q.  From  August  22nd  on,  August  22nd  would 
seem  to  be  the  Monday  following  Miss  Sheridan's 
dismissal,  as  you  put  it,  from  that  date  on  you 
continued  actively  on  the  project,  you  said? 

A.     Yes,  we  did. 

Q.  And  you  continued  work  with  Mr.  Banks 
and  Mr.  Parsonnet?  A.    We  did. 

Q.  And  what  were  you  doing  during  that  time 
from  August  22nd  to  September  1st? 

A.    Well,  I  can't  just  tell  you  specifically. 

Q.    Well,  give  it  to  me  generally. 

A.  Generally  we  were  continuing  our  work  on 
the  preparation  for  production. 

Q.    And  what  was  that  work,  Mr.  Sparks  T 

A.  Well,  that  had  to  do  with  script,  that  had  to 
do  \vith  script  polishing. 

Q.  Let's  take  that  first,  script  polishing.  What 
did  you  do  in  the  interval  of  time  between  August 
22nd  and  [542]  September  1st  polishing  the  scri]:)t, 
do  vou  remember? 
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A.     Your  question  isn't  clear  to  me,  Mr.  Gang. 

Q.  Let  me  rephrase  it.  You  say  you  worked  be- 
tween August  22nd  and  September  1st  on  script, 
polishing  the  script.  Is  that  what  you  said? 

A.     Yes. 

Q.    What  did  you  do? 

A.     We  edited  our  script. 

Q.    All  right.  Edited  it  with  reference  to  what? 

A.  Well,  my  assignment  on  this  was  to  prepare 
a  script,  and  that  included  the  editing  of  the  script. 

Q.  What  do  you  mean  by  editing  ?  What  did  that 
consist  of?  Cutting  out  parts,  shortening  it? 

A.  That  could  be  cutting  out  parts,  it  could  be 
shortening  it,  it  could  be  rephrasing  it,  it  could  be 
rearrangement  of  scenes. 

Q.  This  you  would  have  done  whether  or  not 
Miss  Sheridan  played  in  it  or  not? 

A.  Perhaps.  There  was  a  lot  of  work  to  be  done 
on  the  script  at  that  time,  so  we  were  proceeding 
with  it. 

Q.  So  as  to  that,  at  least,  Miss  Sheridan's  not 
being  in  the  picture  had  nothing  to  do  with  the 
work  you  were  doing? 

A.  Well,  we  had  to  prepare  the  script  for  a  lead- 
ing lady,  Mr.  Gang. 

Q.  But  at  that  time  you  didn't  know  who  the 
leading  [543]  lady  would  be,  did  you,  Mr.  Sparks? 

A.     I  didn't  know,  no. 

Q.  You  weren't  polishing  it  for  any  particular 
leading  lady,   were  you?  A.     No. 
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Q.  You  weren't  polishing  it  for  any  particular 
leading  man  during  that  interval  of  time? 

A.     No. 

Q.  You  weren't  iGLxing  the  script  up  by  anything 
Miss  Sheridan  did?  A.     Perhaps. 

Q.     Is  that  right?  Not  perhaps. 

A.  Supposing  Miss  Sheridan  and  the  studio  had 
reconsidered  their  position  in  this  and  come  back 
into  it  and  we  had  to  start  quick,  that  was  a  con- 
tingency. 

Q.  Part  of  the  work  you  did  was  in  the  hope 
that  Miss  Sheridan  and  the  studio  would  get  to- 
gether ?  A.     Perhaps. 

Q.     Tell  me  definitely,  you  are  the  one  that  did  it. 

A.    We  had  a  leading  lady,  may  I  say  that  ? 

Q.     You  had  a  leading  lady? 

A.     That  we  would  have  a  leading  lady. 

Q.  That  would  be  true  if  Miss  Sheridan  would 
have  been  the  leading  lady?  A.     Yes.  [544] 

Q.  The  work  you  did  during  that  interval  had 
nothing  to  do  with  Miss  Sheridan's  being  dismissed? 

A.     No. 

Q.  Would  this  be  true  of  what  Mr.  Banks  did 
and  what  Mr.  Parsonnet  did? 

A.    Yes,  I  guess  it  would  have  been. 

Q.  What  you  have  just  said  would  be  true  with 
reference  to  the  time  from  August  22nd  until  Sep- 
tember 1st  would  also  be  true  from  September  1st  to 
September  9th  when  the  news  leaked  out  that  Gard- 
ner and  Mitchum  were  to  play  the  part? 

A.     Yes. 

Q.     When  did  you  first  learn  that  Gardner  and 
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Mitchum  were  to  play  the  male  and  female  leads? 

A.  I  think  it  was  sometime  around  the  10th,  I 
believe,  of  September  that  Miss  Gardner  was  going 
into  the  picture. 

Q.  Were  you  given  any  instructions  about  what 
to  do  with  reference  to  the  screen  play? 

A.  No,  that  was  left  to  my  judgment.  There  were 
things  to  be  done  because  this  was  a  completely 
different  kind  of  casting  than  we  had  with  Miss 
Sheridan  playing  the  part. 

Q.  You  therefore  went  to  work  about  the  10th  or 
11th  of  September,  1949,  and  revised  the  script  not 
only  for  Miss  Gardner,  but  Mr.  Mitchum  ?  [545] 

A.  No,  Mr.  Mitchum  we  didn't  do  those  revisions 
until  around  the  26th  of  September. 

Q.  Between  the  10th  and  the  26th  you  were 
just  revising  it  on  account  of  Miss  Gardner? 

A.     That's  right. 

Q.  That  is  all  you  did  during  that  period  of 
time  ?  A.    Yes. 

Q.    You  are  sure  of  that? 

A.     I  am  positive. 

Q.  When  Mr.  Mitchum  got  in  you  did  work  for 
Mr.  Mitchum,  is  that  right? 

A.     That's  true. 

Q.  Are  you  able  to  segregate  how  much  of  your 
time  or  Mr.  Banks'  time,  or  Mr.  Parsonnet's  time 
was  devoted  to  what  you  did  in  fixing  the  screen 
play  from  September  10th  to  October  3rd  for  Mr. 
Mitchum,  can  you  break  that  up  in  your  own  mind  ? 

A.  Mr.  Mitchum  was  from  the  26th  of  Sep- 
tember. 
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Q.  All  your  time  from  that  time  on  was  devoted 
to  fixing  it  for  Mr.  Mitchimi'?  A.    Yes. 

Q.  Your  salary  was  then  $1150  per  week,  is  that 
right,  Mr.  Sparks'?  A.     That  is  true. 

Q.  Were  you  doing  anything  else  during  the 
time  between  [546]  August  22nd  and  September 
26th'?  A.     No. 

Q.    What  time  would  you  get  to  the  office? 

A.     9:00  in  the  morning. 

Q.  And  on  each  day  would  you  meet  with  Mr. 
Banks  and  Mr.  Parsonnet? 

A.  Probably  we  did.  I  can't  recall.  I  can't  recall, 
Mr.  Gang.  That  has  been  18  months  ago.  I  don't 
remember.  I  can't  break  it  down. 

Q.  You  did  nothing  else.  You  didn't  read  any 
proposed   story    for   future    work    on   your   part? 

A.     I  don't  recall  that  I  did,  no. 

Q.     Is  it  possible  that  you  did? 

A.     It  is  possible,  yes. 

Q.  It  is  your  custom,  is  it  not,  when  working 
on  one  picture  to  be  reading  other  scripts  and 
stories  with  reference  to  your  future  work? 

A.     That  is  true. 

Q.  And  there  was  no  reason  for  you  to  alter 
your  custom  during  this  period  of  time? 

A.     That  is  true. 

Q.  There  was  some  doubt  in  your  mind  during 
this  time  as  to  whether  the  project  would  be  aban- 
doned or  go  ahead?  A.     That's  true. 

Q.  Does  that  refresh  your  recollection  that  you 
were  [547]  looking  for  other  work  to  do  in  case 
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it  was  abandoned? 

A.  We  had  other  assignments  there,  Mr.  Gang, 
that  perhaps  could  be  made  available  to  me  when 
I  had  the  time  to  take  them  on. 

Q.  During  that  time  did  you  do  anything  in 
looking  them  over  to  see  what  you  should  be  doing  % 

A.  I  have  a  very  good  knowledge  of  what  stories 
are  at  RKO. 

Q.  And  your  present  testimony  is  to  the  best 
of  your  recollection  that  every  morning  from  9:00 
to  9:30,  when  you  got  in,  until  5:30  at  night  you 
were  working  on  "Carriage  Entrance." 

A.    Yes. 

Mr.  Gang:    Thank  you. 

Redirect  Examination 
By  Mr.  Knupp: 

Q.  Mr.  Sparks,  I  understand  that  this  produc- 
tion as  far  as  you  were  concerned,  assuming  Miss 
Sheridan  was  to  appear  in  the  starring  role,  was 
ready  to  start  on  August  22nd? 

A.  We  were  ready  with  our  script  to  begin 
around  that  time,  yes. 

Q.  So  that  the  work  that  you  did  subsequent  to 
August  22nd,  if  you  had  to  do  additional  work  in 
connection  with  that  script,  would  have  been  done 
during  the  period  when  the  [548]  picture  was  being 
photographed  % 

A.  Well,  the  work  from  that  period  on,  Mr. 
Knupp,  concerned  ihe,  fact  that  Miss  Gardner  came 
into  the  picture. 
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Q.  But  assuming  now  that  there  had  been  no 
change  and  Miss  Sheridan  had  performed  the  lead- 
ing role,  any  additional  work  that  you  had  to  do 
on  the  script  would  have  been  done  during  the  time 
of  photography? 

A.  It  could  have  been,  yes,  in  case  Miss  Sheri- 
dan had  not  approved  the  script  or  wanted  some- 
thing changed. 

Q.  So  whatever  additional  time  you  had  to  put 
in  on  the  production  after  August  22nd  would  have 
been  necessary  even  if  Miss  Sheridan — I  mean  to 
say  you  would  have  done  that  work  even  if  Miss 
Sheridan  had  appeared  in  the  picture*? 

A.     If  I  thought  it  was  necessary,  yes. 

Mr.  Knupp:     That's  all. 

The  Court :  By  the  way — again,  counsel  may  ob- 
ject to  this  question. 

Mr.  Knupp:  I  don't  object  to  any  questions  the 
court  asks. 

The  Court:     You  haven't  heard  the  question. 

Mr.  Knupp:     At  least  not  until  I  hear  them. 

The  Court:  After  it  was  decided  within  the 
studio  to  put  Mr.  Mitchum  in  this  picture,  did  you 
or  anybody  else  in  an  executive  capacity  at  the 
studio  go  back  to  Miss  Sheridan  and  say,  "Now 
Mr.  Mitchum  is  available,  all  will  be  forgiven,  [549] 
come  on  back  and  we  will  make  the  picture"? 

The  Witness:     No,  sir. 

The  Court:     All  right.  That  is  all. 

A  Juror:     What  was  that  answer,  your  Honor? 

The  Witness:     No,  sir. 
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Mr.  Knupp:     Mr.  Stevenson. 

ROBERT  STEVENSON 
recalled  as  a  witness  by  and  on  behalf  of  the  defend- 
ant, having  been  previously  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Knupp: 

Q.  You  were  assigned  as  director  in  this  pic- 
ture, Mr.  Stevenson?  A.    Yes,  sir. 

Q.  You  worked  on  it  until  the  picture  was  com- 
pleted? A.    Yes. 

Q.  And  it  was  contemplated  that  the  production 
would  start  about  August  22nd? 

A.     I  don't  remember  the  date. 

Q.  Well,  whatever  the  date  was,  from  the  date 
that  the  picture  was  started  until  it  was  completed 
did  you  devote  your  entire  time  to  the  production? 

A.     Yes.  [550] 

Q.  What  did  you  do  in  that  connection?  There 
was  a  period  from  August  22nd,  when  you  origi- 
nally expected  to  start,  to  September  26th  when 
the  tests  for  photography  started,  what  were  you 
doing  during  that  interval? 

A.  Part  of  that  time  I  worked  on  the  script  with 
Mr.  Parsonnet  and  Mr.  Sparks.  The  rest  of  the 
time  was  given  over  to  my  own  preparations  for 
directing  the  picture. 

Q.  In  the  event  that  the  picture  had  started  on 
August  22nd  with  Miss  Sheridan  in  the  role,  would 
the  work  that  you  did,  to  which  you  have  just  re- 
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ferred,  would  that  have  been  done  by  you  during 
that  period?  What  I  mean  to  say  is,  is  the  work 
that  you  did  work  that  you  would  have  done  during 
actual  photography  if  the  photography  had  started 
August  22nd? 

A.     I  don't  quite  follow  you. 

Q.  You  testified  you  did  certain  work  with  Par- 
sonnet,  and  you  said  you  did  certain  work  in  con- 
nection with  the  preparation  of  the  picture.  As- 
suming that  the  picture  started  August  22nd,  when 
would  you  have  performed  that  work? 

A.  Part  of  the  work  on  the  script  was  in  con- 
nection with  the  change  to  Ava  Gardner,  part  of 
it  was  not,  and  that,  if  we  got  those  ideas,  would 
have  been  done  during  the  making  of  the  picture. 

Q.  What  about  your  additional  preparation  for 
direction?  [551] 

A.  I  either  wouldn't  have  had  time  to  do  it  or 
would  have  done  it  during  the  shooting  of  the  pic- 
ture. 

Q.  You  merely  feel  that  the  result  would  have 
been  that  you  would  have  been  less  well  prepared  to 
direct  it?  A.     Yes,  sir. 

Mr.  Knupp:     I  think  that  is  all. 

Mr.  Gang:     No  questions,  Mr.  Stevenson. 

The  Court:  The  record  will  show  that  the  wit- 
nesses just  called,  Mr.  Sparks  and  Mr.  Stevenson, 
are  called  as  part  of  the  defendant's  case  in  chief. 

Mr.  Knupp :     That  is  right,  if  the  court  please. 

The  Court :  In  connection  with  Exhibit  E,  which 
was  admitted  this  morning. 
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Mr.  Knupp:     That  is  our  case  now,  your  Honor. 

Mr.  Gang :  Will  the  court  indicate  for  the  record 
that  a  motion  is  made  to  strike  the  counter-claim, 
and  for  a  directed  verdict  on  behalf  of  the  plaintiff 
on  the  complaint.  We  will  argue  it  after  I  put  my 
rebuttal  on  so  we  won't  have  the  jury  running  in 
and  out. 

The  Court;  That  is  permissible.  Is  it  all  right 
with  you,  Mr.  Knupp? 

Mr.  Knupp :     That  is  all  right. 

Mr.  Gang:     Miss  Sheridan,  take  the  stand.  [552] 

ANN  SHERIDAN 

recalled  as  a  witness  by  and  on  behalf  of  the  plain- 
tiff, in  rebuttal,  having  been  previously  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Gang: 

Q.  This  is  what  we  call  rebuttal,  Miss  Sheridan, 
which  is  merely  to  get  your  version  of  one  conversa- 
tion which  was  testified  to  as  part  of  the  defendant's 
case.  That  is  with  reference  to  the  conversation 
which  was  fixed  at  about  the  11th  of  August,  1949, 
in  which  the  subject-matter  of  delay  was  discussed. 
Do  you  remember  walking  across  the  lot  at  RKO 
with  Mr.  Banks  and  Mr.  Hickox  and  Mr.  Sparks  ? 

A.    Yes,  I  do. 

Q.     Is  that  clear  in  your  mind? 

A.     Yes,  sir. 
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Q.  Can  you  give  us  your  account  of  what  hap- 
pened on  that  occasion? 

A.  We  were  in  the  quadrangle,  actually,  of  the 
RKO  lot,  crossing  to  Mr.  Rogell  's  office,  Mr.  Sparks 
— I  beg  your  pardon,  Mr.  Banks  and  I  were  walking 
ahead,  Mr.  Sparks  and  Mr.  Hickox  following,  and 
there  was  sort  of  a  burst  of  laughter,  I  would  call  it, 
we  heard  noise,  anyw^ay,  and  both  Mr.  Banks  and  I 
turned  and  asked  the  reason  for  the  sudden  merri- 
ment, and  Mr.  Hickox  said  that  he  had  just  said 
to  Mr.  [553]  Sparks  that  Mr.  Hughes  had  better 
hurry  and  make  up  his  mind,  otherwise  it  would 
pretty  soon  start  costing  him  about  $10,000  a  week, 
to  which  Mr.  Sparks  had  replied  that  we  wouldn't 
worry  about  that,  Howard  had  plenty  of  money. 

Mr.  Banks  said  something  to  the  effect  that  that 
was  a  pretty  expensive  pastime,  and  we  continued 
to  Mr.  Rogell's  office. 

Mr.  Gang :     Thank  you. 

The  Court:  So  that  there  wall  be  no  misunder- 
standing, this  talk  about  $10,000  a  week  extra,  re- 
fers to  additional  time  under  the  contract  if  the 
picture  was  not  completed  within  a  certain  fixed 
time  set  forth  in  the  contract. 

Mr.  Gang:  That  is  correct.  That  would  refer  to 
time  beyond  15  weeks  from  July  6th,  1949. 

The  Court:     All  right. 

Cross-Examination 
By  Mr.  Knupp: 

Q.     Miss  Sheridan,  you  have  heretofore  testified 
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in  this  case  and  have  testified,  as  I  understand  it, 
covering  all  of  the  conversations  that  you  had  at 
the  studio  with  Mr.  Sparks'?  A.     Yes,  sir. 

Q.  At  no  time  during  that  testimony,  as  I  recall, 
did  you  relate  this  conversation  which  you  have  now 
related?  A.     No,  sir.  [554] 

Q.  Has  your  memory  been  refreshed  with  re- 
spect to  that  matter?  A.     To  what  matter,  sir? 

Q.  This  conversation  to  which  you  have  just 
testified.  A.     Yes,  sir. 

Q.    And  how  was  your  memory  refreshed? 

A.     When  you  brought  it  up. 

Q.     Did  you  talk  to  Mr.  Hickox  about  it? 

A.     Since  he  has  been  in  court,  yes. 

Mr.  Knupp:     That  is  all. 

Mr.  Gang:  That  is  the  conclusion  of  the  case, 
your  Honor. 

You  may  step  down.  Miss  Sheridan. 

Mr.  Knupp:  We  have  nothing  else,  if  the  court 
please. 

The  Court:     Both  sides  rest,  is  that  correct? 

Mr.  Gang:    Yes. 

The  Court :  I  think  we  had  better  excuse  the  jury 
until  Tuesday  morning,  don't  you  think  so?  Let  me 
look  just  a  minute  here. 

There  is  a  possibility  that  we  might  have  time  for 
the  arguments  Monday  afternoon,  if  you  limited 
yourselves  to  an  hour  apiece,  and  instructions  Tues- 
day morning.  That  would  mean,  however,  that  the 
jury  would  be  coming  in  only  a  half  day  on  Monday. 
Or  we  can  ask  them  to  come  in  at  9:30  Tuesday 
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morning,  have  the  arguments  and  instructions,  and 
they  [555]  can  get  the  case  either  before  noon  or 
right  after  noon  Tuesday.  What  is  your  preference  ? 

Mr.  Knupp:  Either  one  is  satisfactory  with  us, 
if  the  court  please.  Tuesday  morning  would  suit 
me.  If  the  jury  is  going  to  come  back,  they  might 
as  well  come  back  in  the  morning  and  then  they 
can  finish  the  matter  that  day,  without  the  possi- 
bility of  them  coming  back  Monday  afternoon  and 
then  coming  back  Tuesday. 

Mr.  Gang:  That  makes  good  sense  to  me,  if  the 
jury  doesn't  mind. 

The  Court:  I  think  we  will  have  you  come  in 
Tuesday  morning.  We  have  on  Monday  a  calendar 
day,  motions  in  this  court,  also  our  monthly  setting 
calendar,  we  have  some  60  cases  ready  to  be  set, 
and  that  takes  a  long  time  just  to  <?all  the  cases. 
I  couldn't  get  to  you  until  the  afternoon,  and  there 
is  always  the  question,  then,  of  whether  we  can 
get  to  you.  You  had  better  come  in  Tuesday  morn- 
ing. We  will  make  it  at  9:30. 

The  jury  will  be  excused  at  this  time  until  9:30 
Tuesday  morning.  Remember  the  admonition  of  the 
court.  The  case  has  not  yet  been  submitted  to  you. 
You  still  have  to  hear  the  argument  of  counsel — I 
should  say  you  are  still  privileged  to  hear  the  argu- 
ment of  counsel  and  the  instructions  of  the  court, 
and  it  is  at  that  time  that  you  should  get  started 
on  making  up  your  minds.  So  until  then  [556]  you 
will  refrain  from  discussing  the  case  among  your- 
selves or  with  anyone  else,  and  you  will  not  form 
or  express  any  opinion  on  the  merits  of  this  case 
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imtil  it  is  finally  submitted  to  you.    You  are  ex- 
cused until  9:30  Tuesday  morning. 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury:) 

The  Court:  The  record  will  show  that  the  jury 
is  now  absent. 

Mr.  Gang:  I  first  would  like  to  present  the  mo- 
tion which  is  either  for  a  non-suit  on  the  counter- 
claim, or  perhaps  for  a  directed  verdict  for  the 
plaintiff  on  the  defendant's  counter-claim. 

I  present  that  motion,  your  Honor,  on  the  follow- 
ing grounds: 

On  any  theory  of  the  case,  your  Honor,  looking 
at  paragraph  29,  it  is  conceded  that  the  defendant 
as  the  employer,  had  the  ultimate  right  to  make  a 
final  order  assigning  or  selecting  a  man  to  play  the 
leading  male  role.  Mr.  Knupp  so  stated  in  his  open- 
ing argument,  and  that  has  at  all  times  been  con- 
ceded to  be  so.  The  contract  merely  gave  Miss 
Sheridan  the  right,  once  a  final  selection  had  been 
made  by  defendant,  to  approve  or  disapprove.  If  she 
disapproved 

The  Court:  Where  do  you  find  that  spelled  out 
in  the  contract  in  so  many  words?  I  don't  find  it 
written  that  way.  [557] 

In  paragraph  1  the  only  language  there  is: 

*' Artist  shall  not,  however,  be  required  to 
render  any  services  pursuant  hereto  unless  and 
until  she  has  approved  each  and  all  of  the 
following : 
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'*  (c)     The  actor  who  will  portray  the  leading 
male  role  in  'Carriage  Entrance.'  " 

Until  she  has  approved  the  actor 


Mr.  Gang:  There  isn't  any  question  that  she 
had  approved,  and  from  July  6th  to  July  8th,  9th, 
10th,  11th  and  12th,  there  was  an  approval  of  an 
actor  in  effect  and  she  was  rendering  services. 

This  is  uncontradicted  in  the  record,  your  Honor. 

What  happened  was  after  she  had  commenced 
rendering  services. 

As  far  as  defendant  is  concerned,  you  cannot  con- 
strue this  any  other  way  than  it  is  written  here. 
She  had  started  to  render  services,  she  had  been 
obligated  ever  since  April  29th  when  she  had  ap- 
proved. That  approval  stayed  in  effect  until  after 
July  6th  when  the  term  began  and  continued  in 
effect  until  Mr.  Young  bowed  out.  So  the  defendant 
had  required  plaintiff  to  and  plaintiff  had  actually 
rendered  services  when  the  situation  arose  with 
reference  to  Mr.  Young's  refusal  to  play  the  part. 
That  is  very  plain.  [558] 

Point  2,  the  contract  and  the  clause  iii  question 
is  the  clause  only  for  the  benefit  of  the  defendant 
here.    You  therefore  have  to  read  it  in  that  light. 

The  Court:     Now  you  are  talking  about  29? 

Mr.  Gang:  I  am  only  talking  about  paragraph 
29.  That  is  the  clause  which  is  concerned  with  this 
motion  which  I  am  now  arguing. 

The  point  I  just  made  was  that  the  second  sen- 
tence of  paragraph  29  related  to  a  situation  if  the 
artist  does  not  approve  any  of  the  items  and  does 
not  render  services. 
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I  just  pointed  out  that  was  no  longer  applicable, 
because  on  July  6th  and  thereafter  the  artist  had 
approved,  the  defendant  had  accepted  that  ap- 
proval, and  services  had  been  rendered. 

On  that  set  of  facts,  and  that  is  the  uncontra- 
dicted evidence  because  this  is  the  defendant's  evi- 
dence too,  there  isn't  any  conflict  on  that,  your 
Honor — in  view  of  that,  and  I  am  directing  myself 
at  this  time  only  to  the  question  of  the  counter- 
claim, in  view  of  that  evidence  and  the  uncontra- 
dicted evidence,  there  is  no  room  here  for  an.y 
counter-claim  by  the  defendant,  in  view  of  the  fact 
that  what  occurred  thereafter  does  not  come  within 
the  purview  of  paragraph  29  as  written  by  the 
defendant. 

The  next  point.  Assuming  that  your  Honor  con- 
strues it  so  that  it  doesn't  mean  what  I  think  it 
means,  I  will  [559]  direct  myself  to  that  possibility. 
May  I  say  that  I  hope  your  Honor  realizes  that 
I  believe  that  in  all  your  rulings,  even  though 
against  me,  you  have  done  it  the  way  you  see  it, 
and  I  have  no  quarrel  with  that.  That  is,  no  per- 
sonal quarrel,  whatever  the  legal  quarrel  may  be.  I 
do  say  at  this  time,  now  that  all  the  evidence  is  in, 
and  I  am  again  speaking  only  of  the  counter-claim, 
on  any  theory  whatever,  if  paragraph  29  or  either- 
sentence  thereof  is  operative,  on  defendant's  own 
theory,  insofar  as  the  counter-claim  is  concerned, 
it  can  only  be  based  on  evidence  to  the  effect  that 
the  plaintiff  who  had  the  right  to  approve  or  dis- 
approve, or  the  privilege,  whichever  word  you  want 
to  use,  that  the  mere  exercise  of  the  privilege  or 
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right  of  disapproval,  assuming  it  was  exercised,  the 
point  I  make  is  that  on  the  main  case  our  position, 
of  course,  is  that  she  never  was  given  the  right  by 
any  final  choice  of  selection  by  the  defendant  to 
exercise  that  right  of  approval  or  disapproval,  what- 
ever discussion  might  have  taken  place  before,  but 
assuming  for  this  argument  only  that  the  defendant 
did  what  it  never  did,  which  is,  said,  "Well,  we  have 
listened  to  you,  we  can't  get  together,  we  are  there- 
fore assigning  Mr.  Robert  Ryan  to  the  role,  and 
the  picture  starts  with  Ryan,  and  if  you  don't 
approve  him,  as  you  have  a  right  not  to  approve 
him,  you  are  fired,  or  we  terminate  the  contract," 
that  would  have  been  a  termination  of  the  contract 
by  right.  [560] 

Assuming  that  they  had  done  that,  I  think  it  is 
the  defendant's  position,  I  think  he  has  made  it 
clear,  that  RKO  could  have  spent  $1,000,000  up  to 
that  point  and  they  would  have  no  recourse  against 
plaintiff,  l:)ecause  she  had  the  right,  exercised  in 
good  faith,  to  disapprove  any])ody.  I  say  ' '  exercised 
in  good  faith,"  because  there  is  a  great  deal  of  dif- 
ference between  reasonable  and  unreasonable.  The 
evidence  here  conclusively  shows,  and  I  speak  of  the 
evidence  of  the  defendant's,  particularly  of  Mr. 
Rogell,  who  said  that  the  first  film  Miss  Sheridan 
saw  of  Robert  Ryan  was  unfortunate  because  it 
showed  him  as  a  broken-down  prize  fighter  with 
cauliflower  ears,  and  they  were  never  able  to  over- 
come that  first  impression  put  in  Miss  Sheridan's 
mind.  There  wasn't  a  single  witness  put  on  by  the 
defendant  that  said  Miss  Sheridan  liad  been  ar])i- 
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traiy  or  capricious  in  the  position  she  took  as  to 
any  of  the  names  that  had  been  mentioned  in  the 
discussions. 

I  say  nothing  about  our  witnesses;  I  speak  only 
of  the  defendant's  witnesses. 

On  this  particular  point,  your  Honor,  it  would 
merely  serve  to  confuse  the  jury  if  any  issue  were 
submitted  to  them  on  the  counter-claim  because 
there  isn't  one  piece  of  evidence  from  which  an 
inference  might  be  drawn  that  the  plaintiff  acted 
otherwise  than  in  the  best  of  good  faith. 

The  meetings  of  August  15th  and  16th,  ])efore  she 
was  [561]  fired,  showed  that  at  that  time  she  w^as 
still  trying  to  get  them  to  assign  somebody  who 
would  meet  with  her  approval. 

So  I  say  again,  your  Honor,  on  the  defendant's 
evidence  alone  defendant  has  not  only  not  shown 
lack  of  good  faith,  it  has  affirmatively  shown  good 
faith  on  the  part  of  Miss  Sheridan,  and  even  rea- 
sonableness, which  is  far  and  beyond  what  is  neces- 
sary. 

Third  and  last,  even  if  you  assume  that  there  is 
enough  evidence  from  which  an  unreasonable  jury 
might  infer  lack  of  good  faith,  there  isn't  any  evi- 
dence on  the  issue  wiiich  is  material. 

You  heard  Mr.  Sparks.  There  is  absolutely  no 
dift'erentiation  before  this  court  as  to  how  much  of 
the  money  that  was  spent  after  August  22nd  was 
really  spent  because  Miss  Sheridan  quit,  and  how 
much  they  spent  because  they  had  to  fix  the  thing 
up  for  Mr.  Mitchum  and  Miss  Gardner.  No  differ- 
entiation at  all. 
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In  that  connection,  I  think  the  damage  point 
itself  is  erroneously  taken  by  the  defendant.  As- 
suming that  there  was  a  breach  of  contract  by  Miss 
Sheridan,  damages  were  fixed  at  the  time  of  the 
breach,  if  there  was  a  breach,  which  could  have  only 
taken  place  on  August  16th.  The  burden  is  on  them 
to  mitigate  damages,  not  to  run  them  up  by  going 
on  from  then  on. 

At  that  time,  if  she  had  breached  the  contract, 
whatever  [562]  the  damages  were  at  that  time  it 
would  necessarily  have  been  up  to  the  defendant  to 
show  what  the  damages  were  as  of  August  16,  1949, 
which  would  have  meant  what  money  they  spent 
up  to  that  time,  which  they  could  not  recoup,  and 
which  they  did  not  subsequently  recoup  in  making 
the  picture. 

I  submit  on  the  issue  of  damages  alone  the  de- 
fendant has  misconceived  the  time  when  the  dam- 
ages were  incurred,  and  the  evidence  submitted  on 
the  damage  point  is  certainly  not  in  any  sense 
sufficient  to  go  to  the  jury. 

I  respectfully  submit  that  the  motion  of  the 
plaintiff  should  be  granted. 

The  Court:  I  want  to  hear  from  Mr.  Knupp  on 
part  of  this. 

On  the  question  of  damages,  damages  can  accrue 
after  breach;  they  don't  have  to  accrue  right  at 
breach. 

I  think  it  is  true  there  is  a  lot  of  uncertainty  as 
to  how  much  of  this  alleged  damage  might  have 
been  caused  by  the  wrongful  act  of  Miss  Sheridan, 
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if  there  was  such  a  wrongful  act.  However,  that  is 
sort  of  a  question  for  the  jury. 

I  am  a  little  intrigued  by  this  contention  that 
there  isn't  any  evidence  from  which  a  jury  could 
find  that  Miss  Sheridan  had  been  guilty  of  bad 
faith. 

As  I  have  to  end  this  matter,  if  the  jury  should 
go  out  and  find  Miss  Sheridan  had  been  guilty  of 
bad  faith,  and  this  court  thought  that  the  jury  was 
plainly  wrong,  or  to  put  it  [563]  another  way,  this 
court  thought  there  was  not  evidence  upon  which 
that  verdict  was  based,  the  court  would  have  a  right 
to  set  that  verdict  aside. 

I  would  like  to  have  you  spell  out  for  me  how 
you  would  say  that  there  is  any  evidence  of  bad 
faith,  or  whatever  other  ground  there  might  l^e, 
to  predicate  a  wrongf\il  act  on  the  j^art  of  Miss 
Sheridan. 

Mr.  Knupp:  The  situation,  as  I  see  it,  if  the 
court  please,  is  this:  We  conceded,  of  course,  that 
Miss  Sheridan  up  to  the  time  that  this  contract  was 
terminated  had  the  right  at  all  times  to  approve  or 
disapprove  anybody  that  we  proposed  for  this  role, 
and  I  also  concede  that  Miss  Sheridan  had  the  right 
to  use  her  honest  judgment  in  that  respect.  I  could 
only  hope  in  this  case,  if  the  court  please,  to  per- 
suade the  jury  that  there  was  evidence  of  bad  faith 
if  it  appeared  to  the  jury — and,  of  course,  the  court 
is  sitting  as  a  thirteenth  juror — that  these  people 
who  had  been  presented,  proposed  by  the  studio  for 
this  role,  were  capable,  were  available,  and  were 
adequate  casting  for  the  part,  and  that  despite  that 
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fact  Miss  Sheridan  not  only  refused  to  approve  any 
of  those  proposed  actors,  but  she  insisted  on  her 
part  that  they  should  appoint  Mr.  Franchot  Tone, 
whom  the  studio  had  expressly  said  they  would  not 
appoint  to  the  role. 

I  think  the  question  of  just  where  Miss  Sheridan 
was  [564]  exercising  her  legal  right  to  apjjrove  or 
disapprove — and  as  I  say,  if  she  disapproved  and 
the  jury  thought  she  disapproved  in  good  faith,  we 
have  no  cause  of  action  on  the  counter-claim,  as  our 
only  basis  for  the  counter-claim  would  be  that  we 
had  proposed  to  her  repeatedly  men  who  w^ere  avail- 
able for  this  part  and  were  adequate  for  the  part, 
and  that  she  without  sufficient  consideration  of  the 
merits  of  those  actors  had  not  only  refused  to  ap- 
prove one  of  those  men,  so  that  the  production 
might  proceed,  but  she  had  insisted  on  a  right  which 
she  didn't  have,  to  name  somebodj^  herself  for  the 
leading  male  role,  and  I  think 

The  Court:  Let's  see  there.  As  far  as  Miss 
Sheridan's  conduct  is  concerned,  there  are  a  num- 
ber of  things  she  didn't  do.  She  didn't  get  off  and 
sulk,  she  didn't  say  ^'Well,  I  am  not  going  to  take 
that  man,  you  won't  take  my  man,  so  I  won't  talk 
to  you. ' '  She  apparently  came  down  every  time  you 
asked  her  to  come  doAvn,  she  looked  at  jiictures 
every  time  you  asked  her  to  look  at  pictures,  even 
up  to  the  eleventh  hour  when  apparently  you  were 
getting  ready  to  pull  the  plug  on  her;  she  was  in 
talking  to  Youngman,  trying  to  find  out  if  there 
wasn't  some  way  to  get  this  thing  going.  I  don't 
see  how   a   jury   could — of  course,   my   experience 
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with  women  is  limited — but  I  can't  see  but  what 
that  is  fairly  reasonable  conduct  on  the  part  of  a 
woman,  judging  by  some  of  my  experiences.  [565] 

As  I  say,  she  didn't  set  her  feet,  she  didn't  sulk; 
she  conferred,  she  was  present,  she  looked  at  pic- 
tures. 

You  say  she  kept  insisting  on  Tone.  I  heard  a 
witness  make  that  statement  from  the  stand,  but  as 
I  see  this  picture,  she  said  Tone  would  be  satis- 
factory, and  she  named  several  other  people  who 
would  be  satisfactory,  and  she  was  the  one  who  was 
continually  bringing  in  new  names,  and  in  that 
sense  she  was  the  one  that  was  trying  to  saA'e  the 
negotiations. 

While  the  evidence  is  fairly  clear  that  the  execu- 
tives of  RKO  were  kind  of  under  instructions  to 
sell  her  Ryan  or  Ferrer. 

Mr.  Knupp :  It  is  perfectly  proper  if  they  were, 
if  the  court  please,  because  in  their  judgment  they 
were  spending  a  lot  of  money  on  this  picture,  they 
had  these  men  under  commitment. 

The  Court:  I  can  understand  that,  but  she  had 
told  them  why  they  weren't  acceptable.  So  instead 
of  showing  the  open-mindedness  which  she  did  in 
proposing  other  people,  they  talk  a  little  while  and 
then  they  come  back  again  to  Ryan  and  Ferrer. 
Well,  she  said,  "I  don't  want  Ryan  and  Ferrer." 
It  is  like  playing  a  record  over  and  over  again.  So 
clear  to  the  end  you  get  the  impression  that  as  far 
as  the  studio  is  concerned  they  were  going  to  sell 
her  Ryan  or  Ferrer. 

Can  you  say  that  she  exercised  bad  faith  when 
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she  had  once;  said  ''I  don't  want  them,  they  don't 
fit,  I  don't  think  [566]  they  will  do"? 

The  mere  fact  that  she  stuck  to  her  position  and 
didn't  change,  you  might  say  that  is  stubbornness. 
She,  however,  conferred  about  it,  she  saw  other  runs 
of  pictures  with  the  men. 

Mr.  Knupp:  The  court  says  the  studio  was 
bound  to  sell  her  Ferrer  or  Ryan.  They  did  make 
an  effort  to  do  that,  but  beyond  that  they  went  out 
and  got  men  that  they  thought  would  be  adequate 
for  the  casting,  that  were  not  under  commitment. 
They  offered  her  those.  They  offered  her  Preston 
and  Basehart,  and  she  had  no  interest  in  those  men. 
She  wouldn't  express  any  interest  in  them.  I  don't 
know.  Maybe  the  jury  will  feel  exactly  as  you  do,  I 
don't  know.  I  say  that  is  a  question  of  fact  as  to 
whether  or  not  w^hat  she  did  constituted  the  exer- 
cise of  bad  faith  on  her  part. 

The  Court:  What  do  you  say  is  her  bad  faith 
now? 

Mr.  Knupp:  I  say  that  her  bad  faith,  if  any 
existed  in  this  case,  must  be  f  oimd  in  her  continued 
refusal  to  accept  adequate  actors  for  the  part,  and 
her  insistence  upon  the  appointment  of  a  man  that 
she  knew  the  studio  couldn't  consider. 

The  last  time  she  met  with  Mr.  Rogell,  as  he  said, 
the  only  thing  she  suggested  was  Doc  Tone,  she 
insisted  on  Doc  Tone. 

He  asked  her  expressly  again  whether  or  not 
after  she  had  [567]  seen  these  pictures  she  wouldn't 
consider  Ryan  or  Ferrer,  or  Basehart  or  Preston, 
and  she  said  no,  she  would  not. 
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I  admit,  if  the  court  please,  on  this  question  of 
bad  faith  on  the  part  of  Miss  Sheridan  the  line 
is  very  fine,  because  she  had  an  absohite  contract 
right  here.  She  never  had  to  perform  at  all.  If 
they  would  have  appointed  Clark  Gable  to  this  pic- 
ture, Miss  Sheridan  could  have  said  *'No,  I  don't 
want  to  perform  with  Clark  Gable."  Then  the  ques- 
tion of  whether  there  was  some  motive  behind  that, 
except  her  merely  exercising  her  contractual  right, 
might  still  have  raised  the  question  of  whether  she 
was  exercising  good  faith. 

The  mere  fact  that  she  didn't  have  a  chance  to 
approve  a  man  like  Clark  Gable  isn't  decisive  of 
the  question  of  whether  she  was  proceeding  in  good 
faith. 

Then  the  court  is  entitled  to  take  into  considera- 
tion here  the  testimony  which  is  in  the  case,  that 
not  only  in  the  conversation  with  Banks,  but  also 
in  the  conversation  with  Youngman,  it  was  indi- 
cated by  Miss  Sheridan,  or  her  representative,  that 
they  thought  the  picture  was  not  going  to  start,  and 
they  wanted  to  know  what  kind  of  settlement  they 
could  make  with  the  studio. 

That  is  our  position,  if  the  court  please;  that  is, 
what  there  is  to  it,  and  we  never  get  away  from  the 
proposition  that  this  right  with  respect  to  approval 
was  an  absolute  [568]  contract  right. 

The  Court:  That's  right.  That  is  why  it  looks 
to  me  that  it  becomes  more  important  to  spell  some- 
thing out  that  could  be  called  bad  faith. 

Mr.  Knupp:  I  think  on  that  issue  it  is  just  a 
question  of  what  the  court  feels  about  the  situation. 
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Myself,  I  feel  that  there  is  suf!ficient  evidence  here 
from  the  facts  which  I  have  referred  to  which  would 
justify  a  jury,  if  they  viewed  the  evidence  that 
way,  in  concluding  that  Miss  Sheridan  didn't  at 
any  time  intend  to  perform  and  didn't  intend  to 
accept  any  of  these  people  that  were  proposed,  and 
that  her  actions  and  her  statements  were  all  predi- 
cated upon  an  attempt  to  put  th(;  studio  in  a  posi- 
tion where  it  knew  it  couldn't  propose  anybody  that 
she  would  approve. 

The  Court :  It  is  not  so  much  arguing  the  weight 
of  the  evidence.  That  doesn't  help  us  any.  There 
are  answers  on  the  weight  of  the  evidence  to  some 
of  the  things  that  you  mentioned.  I  am  more  con- 
cerned in  what  particular  things 

Mr.  Knupp:  I  have  told  you  everything  that  I 
think  there  is  in  the  evidence  that  would  sustain 
our  position.  I  do  think  it  is  a  question  of  fact  for 
the  reasons  that  I  have  indicated. 

The  Court:  This  motion  has  more  implications 
than  appear  on  the  face  of  it.  Is  that  right? 
Because  if  this  [569]  motion  should  be  granted, 
granting  a  motion  for  a  directed  verdict  on  the 
counter-claim  on  the  ground  that  there  is  not  suf- 
ficient eviden"ce  of  bad  faith  on  the  part  of  Miss 
Sheridan,  then  by  the  same  token  a  similar  motion 
would  lie  as  to  your  contention  that  she  is  entitled 
to  no  compensation  at  all. 

Mr.  Knupp:  I  don't  think  that  follows,  if  the 
court  please.  Because  if  she  had  exercised  good 
faith,  I  still  think  under  this  contract  she  might 
have  refused  to  approve  and  still  the  question 
would  arise  as  to  whether  she  w^as  entitled,  strictly 
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from  a  construction  of  the  contract,  to  any  compen- 
sation. If  we  assimae  that  the  studio  was  acting  in 
good  faith  in  the  proposals  of  these  different  people 
to  portray  this  part,  and  that  Miss  Sheridan  was 
acting  in  good  faith  in  refusing,  we  still  have  the 
conti*act  provision  which  gave  her  the  right  to  re- 
fuse to  approve,  and  which  provided  that  if  she 
didn't  approve  she  was  not  entitled  to  any  com- 
pensation. 

I  think  there  are  three  possible  situations  which 
thi«i  case  presents: 

One  in  which  ^liss  Sheridan  is  entitled  to  recover 
because  of  the  facts;  one  in  which  neither  party  is 
entitled  to  recover  because  of  the  facts;  and,  third, 
one  in  which  the  studio  is  entitled  to  recover  because 
of  the  facts. 

I  think  all  of  those  are  issues  of  fact  for  the  .jury 
to  determine.  [570] 

But  so  far  as  the  question  of  whether  or  not  the 
decision  on  this  motion  would  affect  a  decision  on 
whether  Miss  Sheridan  is  entitled  to  any  compen- 
sation at  all,  I  don't  think  it  does. 

My  own  view  is  assimiing  that  both  parties  act^d 
in  good  faith,  still  imder  the  contract  if  there  was 
no  approval  Miss  Sheridan  was  not  entitled  to  com- 
pensation. The  defendant  had  the  right  to  terminate 
the  contract  as  and  when  it  did. 

The  Court :  I  think  maybe  we  are  talking  about 
the  same  thing,  but  yoiu*  defense  to  her  suit  is  two- 
fold: One  is  that  you  defend  on  the  groimd  that 
she  was   guilty  of  bad  faith;  you  defend   on  the 
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ground  that  if  both  i)arties  were  in  good  faith,  she 
is  still  not  entitled  to  recover. 

Mr.  Knupp:     Yes. 

The  Court:  AVhat  I  am  trying  to  say  is,  if  I 
grant  this  motion  doesn't  it  kick  one  of  the  legs  out 
of  your  defense  stool? 

Mr.  Knupp:  I  think  it  only  affects  the  situation 
with  respect  to  our  counter-claim,  if  the  court 
please.  If  you  grant  this  motion,  it  certainly  does 
a  lot  of  injury  to  our  counter-claim. 

The  Court:  This  is  the  kind  of  motion  that  I 
also  have  a  right  to  take  under  sulmiission  and  re- 
serve ruling  on  and  rule  after  the  jury  has  ruled 
on  it,  is  it  not,  under  the  [571]  rules? 

Mr.  Gang:  The  purpose  of  the  motion  was  not 
to  confuse  the  jury.  I  was  al^out  to  make  a  motion 
which  would  fit  in  \sith  what  you  just  said,  which 
w^as  for  a  directed  verdict  for  the  plaintiff  on  the 
second  leg  of  the  defense,  in  which  case  your  Honor 
w^ould  have  the  right  to  reserve  that,  because  that 
would  be  necessary  to  lay  a  foundation  for  a  judg- 
ment notwithstanding  the  verdict  in  the  event,  re- 
mote, I  hope,  that  the  jury  did  not  bring  in  a  verdict 
favorable  to  the  plaintiff. 

The  Court:  On  this  motion  I  have  a  right  to 
reserve  ruling  and  pass  on  it  after  the  jury  ruled, 
do  I  not? 

Mr.  Gang :  I  cannot  say.  I  am  not  expert  enough 
in  procedure. 

Mr.  Knupp:  The  rule,  of  course,  refers  to  a 
motion  ])y  the  parties,  either  defendant  or  plaintiff, 
and  gives  the  court  the  right  to  reserve  its  decision. 
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It  doesn't  say  specifically  on  counter-claims  or  com- 
plaints, or  the  affirmative  defenses.  I  assume  the 
court  is  correct  in  its  statement  that  it  has  a  right 
to  reserve  its  rulings  on  motions  made  by  anybody 
at  the  end  of  the  adversary's  evidence.  It  is  rule 
49(a)  and  (b). 

The  Clerk:     Rule  50,  I  think. 

The  Court:     The  clerk  says  Rule  50. 

Mr.  Knupp:  I  have  great  regard  for  the  clerk, 
but  I  [572]  think  this  is  Rule  49(a),  your  Honor 
will  find. 

Mr.  Gang:  I  am  out  of  this  argument.  I  don't 
know  the  numl^ers. 

Mr.  Knupp:     Maybe  the  clerk  is  right  and  I  am 
wrong.   I  am  talking  about  verdicts. 
(Short  delay  in  proceedings.) 

The  Court:  Your  first  motion  is  a  motion  for  a 
directed  verdict  on  the  defendant's  counter-claim? 

Mr.  Gang:    Yes,  your  Honor. 

The  Court:     Now,  what  is  your  second  motion? 

Mr.  Gang:  The  second  motion  is  for  a  directed 
verdict  on  the  plaintiff's  complaint. 

In  making  this  motion,  your  Honor,  we  are  of 
course  reserving  plaintiff's  objections  which  were 
made  to  the  court's  pre-trial  order,  and  particu- 
larly '  that  portion  thereof  in  which  the  amount 
of  our  recovery  was  limited  if  we  recovered  to 
$50,000  instead  of  $150,000  and  10  per  cent  of  the 
profits.  In  other  words,  I  don't  want  the  motion 
for  a  directed  verdict  to  waive  our  ol)jection  to  that 
phase  of  it. 

The  motion  is  based  on  the  following  grounds: 
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That  the  uncontradicted  evidence  shows  that  plain- 
tiff commenced  the  i*endition  of  her  services  on  tlie 
contract  and  actually  did  become  obligated  to  per- 
form under  the  contract; 

Second,  that  the  defendant  made  no  final  order 
either  in  writing  or  orally  requesting  plaintiff  to 
exercise  her  privilege  of  approval  or  disapproval 
with  reference  to  any  [573]  particular  actor  named 
for  the  leading  male  role; 

Third,  that  RKO,  the  defendant,  never  assigned 
any  actor  as  a  final  selection  by  defendant  with  a 
statement  to  plaintiff  indicating  to  j)laintiff'  that 
plaintiff*  could  either  approve  or  disapprove,  and 
in  the  event  of  disapproval  that  plaintiff  would  not 
longer  be  employed; 

Fourth,  that  the  evidence  with  reference  to  dis- 
cussions between  plaintiff  and  defendant  is  evidence 
only  of  an  effort  to  arrive  at  a  meeting  of  the  minds 
so  that  defendant  in  submitting  an  actor  would 
know  in  advance  what  plaintiff's  opinion  would  be 
if  submitted. 

Finally,  as  I  have  said  before,  there  is  absolutely 
no  evidence  in  this  case,  either  that  plaintiff  acted 
in  bad  faith  or  that  plaintiff  acted  other  than  rea- 
sonably and  in  accordance  with  the  terms  of  the 
contract  insofar  as  they  related  to  the  obligations 
of  the  plaintiff*. 

The  Court:  We  are  right  back  on  paragraph  29 
again,  aren't  we? 

Mr.  Knupp :  Yes,  if  the  court  please,  except  for 
this  one  matter  that  Mr.  Gang  has  argued  with 
respect  to  approval  or  disapproval.    I  don't  think 
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conditional  limitation,  namely,  that  he  didn't  have 
to  perform,  and  everybody  knew  that  he  didn't  have 
to  perform. 

The  Court :  But  the  point  is  that  the  second  sen- 
tence of  29  talks  about  the  actress'  approval.  It 
says:  However  if,  because  the  artist  does  not  ap- 
prove any  one  or  more  of  the  items  specified  in 
paragraph  1,  artist  does  not  become  obligated  to 
render  services. 

Sheridan  was  obligated  as  far  as  Young  was  con- 
cerned, as  far  as  her  part  was  concerned,  she 
had  obligated  herself  by  Exhibit  2,  the  letter  of 
approval. 

It  is  true  there  was  a  possibility  of  an  avoidance 
of  this  contract  by  Young  coming  along  and  say- 
ing ''Well,  I  won't  work."  But  it  wouldn't  have 
changed  her  obligation.  Once  Young  had  said 
''Well,  I  will  take  it,"  she  was  tied  up  in  her 
approval. 

Mr.  Knupp :  And  once  Young  said  that  to  RKO, 
RKO  was  tied  up.  But  until  he  said  that,  neither 
of  them  were. 

The  Court:     She  was  obligated. 

Mr.  Knupp:  If  Young  didn't  approve,  she  was 
in  the  same  position.  She  said  to  RKO,  "If  Young 
doesn't  approve,  you  can  appoint  somebody  else, 
but  if  you  do  it  must  be  somebody  I  apjjrove." 

There  is  no  (luestion  ])ut  what  the  contract  con- 
templates the  approval  of  someone  who  is  going  to 
perform  the  role;  [577]  not  someone  who  might 
have  been  approved  conditionally. 

The  Court:  Supposing  RKO  had  not  thought 
about  RKO's  clause,  they  hadn't  thought  about  it 
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and  they  suggested  Robert  Young,  and  Miss  Sheri- 
dan came  along  and  approved  Rol)ert  Young,  and 
they  started  to  make  the  picture,  would  there  be 
any  question  but  what  she  was  obligated? 

Mr.  Knupj):  None  at  all,  if  the  court  please; 
there  would  be  no  question  in  my  mind  if  Miss 
Sheridan  hadn't  reserved  this  right  of  approval, 
that  there  would  have  been  a  contract,  an  immedi- 
ate contract  under  which  RKO  was  obligated  and 
so  was  she.  But  because  of  the  fact  that  both  of 
them  contemplated  these  conditions  which  might 
arise,  they  never  did  reach  a  point  where  they  had 
an  agreement  as  to  who  the  leading  man  was  to  be. 

I  think  the  contract  very  plainly  contemplates 
until  that  essential  feature  of  the  contract  had  been 
reached  by  an  agreement  between  the  parties,  that 
nobody  was  bound  to  perform. 

That  is  the  only  way  I  can  interpret  the  contract. 

As  I  say,  if  Miss  Sheridan  had  come  in  here  and 
said  "I  approve  Robert  Young,"  and  the  studio 
had  undertaken  to  secure  the  services  of  Robert 
Young,  without  any  limitation,  or  if  Miss  Sheridan 
had  not  reserved  her  right  of  approval  as  to  the 
leading  male  actor,  when  she  signed  this  contract, 
if  she  signed  a  straight  contract  and  said  ''You  can 
appoint  [578]  whoever  you  think  is  best  in  this 
picture,"  then  both  parties  would  have  been  bound. 

But  that  isn't  what  they  contemplated. 

The  Court:  Again,  that  isn't  what  the  contract 
says.  None  of  us  drew  this  contract  so  we  can  talk 
abo\it  it.   It  says  in  paragraph  1: 

"Artist   shall   not,   however,   be   requirc^d   to 
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render  any  services  pursuant  hereto  unless  and 

until  she  has  approved  *  *  *  the  Actor  who  will 

portray  the  leading  male  role." 

It  doesn't  say  that  the  studio  had  to  a^jprove  him. 

It  didn't  say  that  the  studio  had  even  to  suggest  it. 

We  infer  some  of  those  things. 

But  the  point  is  the  particular  provision  there 
was  that  she  was  given  the  right  to  say  "I  ap- 
prove," and  once  she  said  ''I  approve"  she  was 
bound. 

Mr.  Knupp:  Certainly  if  she  said  that  uncondi- 
tionally she  would  have  been  bound,  and  so  would 
have  been  the  studio.  If  the  studio  had  proposed 
to  her  unconditionally,  "We  propose  to  i:)ut  Robert 
Young  in  this  i^icture,"  and  she  said  "I  approve," 
that's  the  end  of  it.  But  if  the  studio  says  "We 
are  going  to  put  Robert  Young  in  this  picture  if 
he  will  agree,"  and  she  says  "I  will  approve  him 
if  he  goes  in  the  picture,  but  if  he  doesn't  go  in  the 
picture,  then  anybody  else  you  secure  I  will  have 
to  approve,"  that  is  different.  [579] 

Now,  she  said  that  she  approved  Robert  Young, 
as  your  Honor  says,  but  then  she  went  on  to  say 
"If  you  appoint  anybody  else,  then  I  have  the  same 
right  of  approval  with  respect  to  the  person  that 
you  appoint  as  I  have  with  respect  to  Robert 
Young. ' ' 

The  Court:  That's  right.  I  think  that  the  par- 
ties originally  had,  on  April  29th,  a  contract,  on 
which  each  of  them  were  bound  in  certain  ways,  as 
I  indicated  in  one  of  my  earlier  memoranda,  part 
of  which  I  still  adhere  to  and  part  of  which  I  think 
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I  was  wrong  about.  I  thiiik  after  Ai)ril  29th  if  Miss 
Sheridan  had  said  ''Forget  about  the  contract,  I 
am  going  to  work  for  M-G-M,"  I  think  they  would 
have  brought  an  action  restraining  her.  And  I  think 
if  the  studio  had  said  "Forget  about  the  contract, 
we  are  through  with  you,"  I  think  she  might  have 
Iiad  some  remedy. 

I  am  not  too  sure  about  that  end  of  it. 

Mr.  Knupp:  Could  I  internipt  your  Honor 
right  there  *? 

The  Court:    Yes. 

Mr.  Kinipp :  I  think  as  far  as  the  studio  is  con- 
cerned if  they  would  have  said  that  to  Miss  Sheri- 
dan without  submitting  this  role  to  Ro])ert  Young 
in  order  to  secure  his  approval,  I  think  under  the 
rule  of  good  faith  the  studio  would  have  been  bound. 

The  Court:    If  what? 

Mr.  Knupp :  I  think  under  the  rule  of  good  faith 
unless  [580]  the  studio  made  a  good  faith  endeavor 
to  secure  the  services  of  Mr.  Young  in  this  part,  I 
think  they  would  have  been  bound. 

I  don't  think  they  would  have  said,  after  April 
29th,  without  submitting  this  script  to  Robert 
Young,  that  they  weren't  bound  by  their  contract. 
They  were  bound,  they  were  bound  to  submit  it. 

And  I  think,  also,  with  respect  to  that  matter, 
that  unless  they  did  make  an  early,  or  at  least  a 
reasonable  attempt  to  secure  his  aj^proval,  at  any 
time  when  Miss  Sheridan  felt  that  they  had  had  an 
opportunity  to  submit  the  script  to  Young  and 
secure  his  approval,  and  hadn't  done  it,  she  could 
have  well  said  to  them  "Well,  I  said  that  T  would 
approve  Robert  Young,  but  you  said  to  me  you 
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didn't  know  whether  he  would  perform;  now  I 
want  you  to  submit  this  script  to  Robert  Young 
and  see  what  he  is  going  to  say,  and  I  am  not  going 
to  sit  around  here  waiting  to  find  out.'' 

There  never  was  any  discussion,  apparently,  be- 
tween the  parties.  The  script  was  being  rewritten, 
and  apparently  both  people  thought  it  was  being 
rewritten  to  see  what  Young  was  going  to  say 
about  it. 

The  Court:  Going  back  to  what  I  said,  I  think 
beginning  April  29th  there  was  a  contract  that 
bound  both  parties  on  certain  obligations,  but  there 
were  still  things  that  had  to  be  done,  one  of  which 
was  approTal  of  an  actor.  [581] 

Simultaneously  with  the  contract  Miss  Sheridan 
delivered  Exhibit  2,  which  said  "I  approve  Robert 
Young." 

I  think  3^ou  then  have  another  stage  of  the  con- 
tract that  ran  along  to  about  July  11th,  in  which 
she  was  now  l^ound  on  her  approval  as  long  as 
Young  remained  in  there,  but  there  was  a  possi- 
bility of  a  defeasance,  if  I  could  use  that  word,  or 
avoidance,  in  that  Young  might  crawl  out  on  his 
side.  That  was  something  she  had  no  control  over. 
As  far  as  she  was  concerned,  she  now  had  approved 
Young,  he  was  part  of  the  package  deal  that  had 
been  bought  by  the  studio  from  the  date  that  she 
delivered  the  letter  on  April  29th  and  the  date  she 
signed  the  contract.  She  was  stuck  with  Young, 
she  was  bound.  But  there  was  a  possibility  of 
avoidance  on  the  part  of  Young  or  the  studio. 

Now,  Young  comes  along  July  9th,  and  says  "I 
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have  looked  at  the  script,  I  won't  take  the  part." 
I  think  it  is  a  fair  interpretation  from  then  on,  if 
nothing  else  has  happened  meanwhile, — I  am  leav- 
ing myself  an  escape  hatch — from  then  on  to  say 
that  the  parties  again  under  the  contract  had  to 
agree  on  who  this  leading  man  would  be,  and  had 
to  exercise  good  faith  on  both  their  parts  in  trying 
to  get  together  on  a  leading  man.  Because  if  they 
didn't  get  together  on  a  leading  man,  then  she 
couldn't  be  forced  to  perform. 

The  thing  that  is  presently  bothering  me  is  this: 
If  [582]  it  is  true  that  Young  is  in  there  and  ap- 
proved until  about  July  11th — looking  at  paragraph 
29:  ''if,  because  Artist  does  not  approve  any  one 
or  more  of  the  items" — under  that  theory  she  had 
approved  all  of  them.  If  because  she  didn't  ap- 
prove, "artist  does  not  become  obligated."  Well,  I 
think  the  artist  was  obligated.  She  couldn't  avoid 
her  approval  of  Young.  Young  could  avoid  it,  but 
she  couldn't;  "and  does  not  render  any  services 
pursuant  hereto,  then  the  producer  is  not  required 
to  pa3^  her  anything." 

What  were  the  dates  on  w^hich  she  went  down  and 
participated  in  wardrobe  fittings'?  Was  that  before 
July  11th? 

Mr.  Knupp:  That  was  after.  Of  course,  the 
court  says  she  was  bound.  But  I  still  am  trying 
to  make  a  point  that  she  w^as  no  more  bound  than 
the  studio  was,  l)ecause  she  was  only  bound  in  the 
event  that  Young  approved  the  role.  If  Young 
didn't  approve  the  role,  and  it  was  true  from  the 
very  start  if  Young  didn't  approve  the  role,  then 
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Miss  Sheridan  wasn^t  bound,  because  they  had  to 
get  someone  else  to  perform,  and  if  Young  did  ap- 
prove the  role  the  studio  was  equally  bound. 

The  parties  were  free  in  their  actions  with  re- 
spect to  the  same  contingency. 

Mr.  Gang:  May  I  get  in  the  act  a  moment?  I 
know  your  Honor  is  doing  a  very  good  job  on  my 
side  for  the  moment,  and  I  hate  to  spoil  it.  [583] 

The  Court:     Be  careful. 

Mr.  Gang:  I  do  so  with  some  trei^idation,  except 
Mr.  Knupp  has  forgotten  a  few  things,  which  I  am 
sure  if  reminded  of  he  will  concede.  One,  there  is 
a  stipulation  that  this  was  a  valid  contract.  And 
yoii  will  remember  we  forced  that  stipulation  as  a 
condition  for  our  dropping  out  our  general  damage 
action  to  avoid  having  the  plaintiff  get  up  in  court 
here  and  say  that  there  wasn't  any  contract  binding 
the  defendant.  Your  Honor  remembers  that.  That 
w^as  the  condition  on  which  that  cause  of  action  was 
dropped  out,  to  avoid  getting  in  this  position. 

Secondly,  Mr.  Knupp  is  laboring  under  a  mis- 
apprehension as  to  Exhibit  2.  This  was  not  some- 
thing that  Miss  Sheridan  requested;  this  was 
something  that  the  defendant  requested.  In  other 
words,  that  escape  clause  is  something  that  the 
defendant  put  in  so  that  the  defendant,  even  though 
Robert  Young  had  been  approved,  that  the  defend- 
ant, whether  Ro])ert  Young  wanted  to  do  it  or  not, 
could  put  anybody  else  in,  and  it  wanted  that  right. 

Lastly,  and  it  seems  to  me  most  important,  as  far 
as  that  goes,  the  fact  remains  that  the  plaintiff  not 
only  was  obligated  to  but  did  render  services.  As 
Mr.  Rogell  himself  testified,  as  Mr.   Sparks   did, 
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there  was  nothing  leqiiired  of  her  under  that  con- 
tract which  she  did  not  do,  until  she  was  fired.  [584] 

And,  as  I  have  said  before,  the  second  sentence 
of  paragraph  29  just  does  not  operate  unless  your 
Honor  rewrites  it. 

The  Court:  Of  course,  if  this  Robert  Young 
situation  had  been  one  like  this,  supposing  Young 
hadn't  been  in  the  package  deal,  and  Miss  Sheridan 
in  signing  the  contract  of  Aj^ril  29th  had  written 
a  letter  saying  "And  I  approve  Robert  Young  if 
you  appoint  him,"  then  I  think  that  would  become 
sort  of  a  contiiniing  offer  on  her  part,  revocable 
any  time  before  it  was  acted  upon.  She  could  have 
written  a  letter  the  next  day  and  said  "Yesterday 
I  approved  Robert  Young;  today  I  change  my 
mind,  I  apj^rove  Charles  Boyer, ' '  and  again  that 
would  have  been  a  continuing  offer  until  the  studio 
would  have  decided  whether  they  were  going  to  use 
him.  But  you  don't  have  that  situation.  You  have 
a  situation  where  RKO  bought  what  their  own 
executives  call  a  i^ackage  deal,  a  deal  in  which 
there  was  a  script,  an  outstanding  actor  and 
actress,  Sheridan  and  Young;  a  producer,  a  direc- 
tor; a  package;  Young  was  part  of  that  package. 
When  Miss  Sheridan  signed  that  contract  on  April 
29th,  the  contract  itself  provided  that  she  approve 
the  script  as  it  then  stood,  and  if  final  revisions 
didn't  change  it  she  was  going  to  stand  by  her 
approval.  But  she  had  not  done  anything  about  the 
directors,  she  hadn't  done  anything  about  the  actor. 
Now,  the  package  deal  didn't  include  a  director; 
the  package  [585]  deal  did  include  an  actor.  In  her 
letter  of  April  29th,  Exhibit  2,  she  takes  care  of 
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the  director  situation,  "This  will  confirm  that  I 
have  approved  and  hereby  approve  any  of  the 
following  individuals  to  act  as  the  director  of 
'Carriage  Entrance.'  " 

Was  there  any  evidence  who  wrote  this  docu- 
ment ? 

Mr.  Gang:    Yes,  the  evidence  is  that  that  was 
l^repared  by  the  defendant. 
The  Court:     By  the  studio? 

Mr.  Gang:  Yes,  and  the  notations  on  the  upper 
left-hand  corner  are  notations  of  the  studio  lawyers 
who  drafted  it. 

The  Court:  It  is  apparent,  therefore,  that  the 
studio  picked  out  these  three  names,  and  she  ap- 
proved them. 

''You  shall  not  ])e  obligated  to  assign  any  of 
these  individuals  to  direct  the  picture,  but  any 
other  individuals  proposed  by  you  *  *  *  shall 
be  subject  to  my  approval." 
Then  she  goes  to  the  last  paragraph: 

"This  will  also  confirm  that  I  have  approved 
and  hereby  approve  Robert  Young  to  portray 
the  leading  male  role  *  *  *.    You  shall  not  be 
obligated  to  assign  him  *   *   *^  but  any  other 
individual  proposed  by  you  *  *  *  shall  be  sub- 
ject to  my  approval." 
It  seems  to  me  that  that  is  not  a  continuing  offer. 
It  seems  to  me  the  parties'  minds  have  met  and 
they  have  agreed  [586]  upon  Robert  Young,  and 
that  she  has  complied  mth  her  contract  on  approval, 
subject  to  a  defeasance  which  she  may  not  have 
known  about,  and  maybe  the  studio  didn't  think 
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about.  There  is  an  escape  hatcli  in  the  letter,  but 
whether  they  were  thinking  about  that  or  not  you 
can't  tell,  because  they  put  the  same  escape  hatch 
in  as  to  the  directors. 

Anyhow,  subject  to  a  defeasance  that  Young 
might  say  ''Well,  I  am  not  going  to  take  the  part." 
Well,  when  he  did  that,  that  would  open  the  matter 
up  again. 

But  I  think  this  is  different  from  a  case  where 
Miss  Sheridan  had  made  a  continuing  offer  which 
she  might  have  withdrawn. 

I  think  she  approved  Young,  and  from  the  time 
of  her  approval  on  April  29th  until  the  time  that 
he  exercised  his  right  not  to  act,  there  was  a  con- 
tract between  them  to  that  extent,  subject  to  it 
being  avoided  by  his  conduct. 

Now,  shake  me  on  that,  will  you? 

Mr.  Knupp:  Your  Honor  says  he  thinks  there 
w^as  a  contract.  It  seems  to  me  that  there  was  a 
conditional  agreement  between  the  parties.  I  don't 
think  there  was  any  contract  here,  because  both  of 
the  parties  reserved  the  right  not  to  perform. 

Mr.  Gang  speaks  of  the  escape  hatch,  which  we 
put  in  the  contract.  But,  after  all,  the  escape  hatch 
which  caused  the  difficulty  here  is  the  one  that  Miss 
Sheridan  put  [587]  in  and  which  was  put  in  for 
her  benefit,  that  is,  the  right  of  approval. 

If  she  had  simply  said  in  that  contract,  ''I  will 
approve  Robert  Young,  but  you  don't  have  to  ap- 
point him  and  you  can  appoint  somebody  else,"  and 
it  quit  there,  I  would  agree  with  your  Honor  that 
then  the  studio  if  it  couldn't  get  Robert  Young  to 
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perform  was  obligated  to  get  somebody  else  in  good 
faith  to  take  the  role. 

But  the  studio  couldn't  go  beyond  attempting  to 
appoint  somebody  that  Miss  Sheridan  would  ap- 
prove, and  certainly  Miss  Sheridan  never  became 
obligated  to  perform  this  contract.  There  couldn't 
be  any  performance  under  it  until  you  had  a  lead- 
ing man,  and  the  last  thing  required  in  the  selection 
of  a  leading  man  was  the  approval  of  Miss 
Sheridan. 

You  never  had  any  agreement  under  which  the 
picture  could  be  produced  until  there  was  a  leading 
man  who  had  been  definitely  approved  by  Miss 
Sheridan. 

Now,  that  is  the  situation.  You  didn't  have  a 
contract  where  the  parties  could  go  ahead  and  per- 
form, because  ])oth  of  them  still  were  in  a  situation 
where  they  knew  that  Robert  Young  was  only 
named  provisionally,  and  that  provision  was  that 
he  should  approve  and  should  agree  to  perform. 

The  Court :  There  is  nothing  in  the  contract  that 
says  that  Robert  Young  shall  approve  before  Miss 
Sheridan  is  bound. 

Mr.  Knupp:  No,  but  the  contract  does  say  that 
they  don't  [588]  have  to  appoint  him,  and  I  think 
the  evidence  is  clear  enough  that  the  reason  that 
was  put  in  is  because  the  contract  between  Young 
and  RKO  expressly  required  his  approval. 

If  RKO  had  bound  itself  to  secure  the  services 
of  Young,  which  it  didn't  do  under  this  contract, 
but  which  it  might  have  done  in  this  contract  with 
Miss  Sheridan,  then  when  she  said  she  approved, 
and  they  said  nothing  about  reserving  a  right,  I 
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would  agree  that  your  Honor  was  entirely  correct. 
But  when  the  parties  contracted  having*  a  sj^ecific 
situation  in  contemplation,  and  both  of  them  know- 
ing that  they  might  not  be  bound  unless  those  events 
occurred,  namely,  that  Young  approved  this  con- 
tract, or  unless  somebody  else  was  appointed  that 
Miss  Sheridan  did  approve,  then  it  seems  clear  to 
me,  if  the  court  please,  that  the  contract — while  Mr. 
Gang  says  there  was  an  understanding  and  agree- 
ment that  they  had  a  valid  contract,  I  am  not 
questioning  that,  there  is  no  question  but  what  they 
did  have  a  contract,  the  only  question  is  as  to  when 
the  parties  became  bound  to  perform  their  services 
under  the  contract — both  of  them  undoubtedly  con- 
templated when  they  entered  into  the  agreement 
that  a  leading  man  would  be  appointed,  and  if 
Young  didn't  approve  that  somebody  else  would 
be  appointed  and  that  Miss  Sheridan  would  approve 
such  a  man.  So  it  seems  to  me  that  the  court  is 
taking  a  very  limited  view  of  what  the  provisions 
of  this  contract  are.  [589] 

It  really  isn't  a  question  of  a  defeasance  at  all; 
it  is  a  question  very  plainly  on  the  face  of  it,  to  me, 
as  to  whether  the  parties  became  bound  to  perform, 
and  I  think  that  gets  back  entirely  to  the  question 
of  good  faith. 

The  Court:  In  other  words,  if  the  studio  had 
wanted  to  use  Young,  and  he  had  considered,  could 
they  have  thrown  Young  into  the  picture  and 
started  a  picture  without  ever  requiring  anything 
further  from  Miss  Sheridan? 

Mr.  Knupp:     I  don't  think  there  is  any  question 
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about  it;  I  think  they  M^ere  bound  to  try  to  get 
Young.  But  I  think  if  they  had  gotten  Young,  that 
would  have  been  the  end  of  it. 

The  Court:  The  point  is  supposing  they  had 
gotten  Young  and  supposing  his  contract  didn't 
have  this  clause  in  it  that  he  could  crawl  out  on, 
once  they  had  put  Young  in  and  started  to  make  a 
picture,  nothing  further  was  required  on  Miss 
Sheridan's  part,  she  didn't  have  to  sign  anything 
more. 

Mr.  Knupp :  No.  But  the  studio  did  have  to  get 
Young  to  perform  the  part  before  Miss  Sheridan 
was  bound,  that  is  the  proposition. 

The  Court:  Now  j^ou  are  getting  down  to,  al- 
though you  don't  call  it  that,  an  argument  on 
mutuality,  whether  one  person  can  be  bound  by  an 
agreement  if  the  other  person  isn't  bound.  But  I 
don't  think  we  are  going  to  get  anywhere  [590]  on 
a  mutualit}^  argument.  I  haven't  considered  it  so 
far  for  the  reason  that  you  have  got  an  entirely 
different  kind  of  a  contract.  You  have  a  contract, 
to  start  with,  on  April  29th,  that  does  a  certain 
amount  of  binding,  then  you  have  things  happen 
thereafter.  True,  if  you  had  a  contract  spelled  out 
in  simple  terms  where  one  person  was  bound,  and 
the  other  one  wasn't,  you  wouldn't  have  mutuality, 
and  you  probably  wouldn't  have  a  valid  contract. 
But  where  a  contract  binds  a  person  in  certain 
ways,  and  binds  the  other  fellow  in  certain  ways, 
and  then  you  have  a  particular  clause  that  may 
lack  mutuality,  I  don't  think  that  the  lack  of 
mutuality  in  one  clause  of  a  contract  or  one  part 
of  a  contract  vitiates  the  contract.    It  is  entirely 
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possible  that  Miss  Sheridan  would  have  been  bound 
from  April  29tli  by  her  approval  of  Young,  and 
yet  the  studio  not  be  bound  until  they  finally  de- 
cided whether  they  were  going  to  use  Young  or  not. 

Mr.  Knupp:  I  don't  think  there  is  any  question 
of  mutuality  involved  in  this  situation  at  all,  if  the 
court  please.  I  think  the  jjarties  were  mutually 
bound.  I  think  the  studio  was  bound  to  use  its  best 
efforts  to  get  Young;  I  think  the  evidence  shows 
that  it  did.  I  think  Miss  Sheridan  was  bound  if 
the  studio  couldn't  get  Young,  to  use  good  faith  in 
approving  somebody  that  they  did  appoint. 

I  don't  think  there  is  any  lack  of  mutuality.  The 
parties  [591]  agreed  impliedly,  at  least.  The  studio 
agreed  it  would  use  its  best  efforts  to  get  Young. 
It  didn't  say  maybe  it  couldn't  but  it  would  use 
its  best  efforts,  but  that  is  the  implication. 

Miss  Sheridan  said  to  them  in  good  faith,  ''If 
you  can't  get  Young  after  acting  in  good  faith,  I 
will  approve  somebody  or  disapprove  if  you  can't 
get  somel)ody  I  approve,  at  least  I  will  exercise 
good  faith,  both  of  us  will  exercise  good  faith  in 
trying  to  get  this  leading  man." 

I  don't  see  that  there  is  any  mutuality  or  lack 
of  mutuality  if  you  take  into  consideration  the  im- 
plied covenants  of  this  agreement,  if  the  court 
please. 

The  Court:  What  services,  if  any,  do  you  con- 
tend that  Miss  Sheridan  rendered  before  July  11th  ? 

Mr.  Gang:  Are  you  speaking  to  me,  your 
Honor  ? 

The  Court:     Yes. 
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Mr.  Gang:  Let's  go  even  beyond  services  and 
take  the  word  "obligated"  also,  because  there  are 
two  phrases. 

From  April  29th  on,  from  the  time  that  she  ap- 
proved the  three  items  on  which  she  had  approval, 
Miss  Sheridan  was  obligated  under  the  contract  so 
that  she  could  not  during  the  period  of  time  from 
thence  on,  expiring  15  weeks  after  July  6th,  which 
was  the  last  date  on  which  her  term  of  employ- 
ment was  to  start,  she  could  not  have  made  a  com- 
mitment with  anybody  else.  She  blocked  herself  out 
of  the  market,  and  her  [592]  market  value  was 
$150,000  a  picture.  She  was  out  of  the  market  dur- 
ing that  time.  And  there  isn't  any  question  that  the 
reason  why  the  studio  got  Miss  Sheridan  to  sign 
Exhibit  2  was  to  have  a  commitment,  so  they  could 
hire  writers,  go  ahead  and  work  and  be  ready  to 
make  a  picture.  They  wouldn't  have  signed  that 
contract  without  having  her  approval  on  April  29th 
any  more  than  they  would  have  settled  the  law  suit. 

There  isn't  any  question  that  on  April  29th  Miss 
Sheridan  was  obligated  so  that  she  could  have  been 
enjoined  from  a  breach  of  that  contract.  And  noth- 
ing has  been  said  here  that  will  in  any  way  vitiate 
that  position. 

Secondly,  with  reference  to  the  rendition  of  serv- 
ices, she  was  only  required  to  render  services,  as 
distinguished  from  an  obligation,  beginning  with 
the  term  of  employment  which  was  the  last  day  it 
could  start,  July  6th.  From  that  time  on  every 
time  she  came  to  the  studio  at  the  request  of  the 
defendant  she  was  rendering  services,  and  the  rec- 
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ord  is  quite  clear  she  came  numerous  times.  The 
services  between  July  6th  and  July  11th  consisted 
of  talking  about  the  script.  As  a  matter  of  fact,  the 
very  first  meeting  v^as  about  the  script,  and  the 
discussion  at  that  time  was  that  Miss  Sheridan  was 
worried  that  the  defendant  in  rewriting  the  script 
which  had  been  approved  by  Mr.  Young,  according 
to  the  evidence  here,  had  minimized  his  part  so  she 
was  [593]  afraid  he  wouldn't  O.K.  it.  And  that  is 
just  what  happened.  So  she  was  rendering  services 
in  discussing  the  script  before  Mr.  Young  refused. 
After  Mr.  Young  refused,  she  continued  to  render 
services  in  great  detail.  She  talked  to  the  make-up 
man,  she  talked  to  the  designer,  she  spent  a  day 
having  designs  fitted,  she  did  everything  that  she 
had  to  do,  in  addition  to  the  efforts  she  was  render- 
ing to  assist  in  the  finding  of  a  suitable  replacement. 

So,  as  far  as  she  is  concerned,  not  only  was  she 
obligated,  but  she  did  everything  that  was  required 
of  her  that  she  could  have  been  asked  to  do  under 
the  contract. 

She  wasn't  doing  it  in  a  vacuum,  but  under  a 
written  agreement  under  which  she  was  bound. 

This  is  uncontradicted  evidence.  There  isn't  any 
room  here  for  argument  about  this.  This  is  in  the 
record  from  the  vdtnesses  produced  by  the  defend- 
ants themselves. 

I  submit  that  unless  you  rewrite  the  second  sen- 
tence of  paragraph  29  you  just  cannot  operate  on 
the  facts  as  they  are  in  this  record. 

Mr.  Knupp:     If  the  course  please,  j'ust  one  more 


568  RKO  Pictures,  Inc.,  etc. 

thing.  Mr.  Gang  says  that  Miss  Sheridan  was  obli- 
gated from  April  29th. 

She  was  no  more  obligated  than  the  studio  was. 
The  studio  was  obligated  to  try  to  get  Robert  Young 
into  this  part,  or  put  somebody  else  in.  And  if  the 
studio  hadn't  exercised  some  [594]  good  faith  in 
that  endeavor,  I  have  no  doubt  that  Miss  Sheridan 
could  have  held  the  studio  for  damages. 

The  parties  here  had  the  same  kind  of  contract. 
The  obligations  on  the  one  side  were  just  the  same 
as  on  the  other.  There  were  certain  obligations  that 
weren't  spelled  out,  but  the  law  spells  them  out  by 
the  requirement  that  good  faith  be  exercised. 

I  don't  think  there  is  any  question,  if  the  court 
please,  but  just  exactly  to  the  same  extent  and  the 
same  way  each  party  was  bound  under  this  contract. 

Mr.  Gang:  I  hope  we  haven't  confused  the  dis- 
tinction between  the  motion  on  the  counter-claim 
and  the  other  one. 

The  Court:  No.  I  have  them  in  mind.  I  am  just 
thinking,  as  I  told  you  at  the  pre-trial.  It  bothers 
me  whether  I  am  making  an  easy  problem  difficult. 
I  want  to  think  about  this  a  little  bit. 

Do  you  w^ant  to  work  some  time  on  instructions 
this  evening? 

Mr.  Knupp:     Whatever  the  court  likes. 

The  Court:  Let's  take  a  recess  until  about  a 
quarter  to  four.  Shall  we  meet  here  in  court  or  in 
chambers,  and  go  over  these  instructions? 

Mr.  Knupp :  I  would  like  to  meet  in  your  cham- 
bers, if  the  court  please.  It  is  a  little  easier,  I  think. 

The   Court:     The   motions   will   be   taken  under 
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submission  [595]  and  maybe  we  will  rule  on  them 
and  maybe  we  won't. 

Any  other  motions? 

Mr.  Gang':     No,  your  Plonor. 

(A  short  recess  was  taken.) 

(Whereupon  the  following  proceedings  took 
place  in  the  chambers  of  the  court  in  the  ab- 
sence of  the  jury:)  [596] 

»     *     * 

''Counsel  met  with  the  court  in  chambers  in 
the  absence  of  the  jury  for  the  purpose  of  con- 
sidering the  instructions  of  the  court  to  the 
jury.  Instructions  tendered  by  the  plaintiff  and 
instructions  tendered  by  the  court  were  read 
and  arguments  of  the  parties  with  respect  to 
such  instructions  heard  by  the  court  and  con- 
sidered. At  the  conclusion  of  such  hearing  the 
court  amiounced  that  it  w^ould  give  none  of  the 
instructions  tendered  by  the  plaintiff  except 
that  plaintiff's  requested  instruction  No.  10 
would  be  given  as  modified  by  the  court  and 
that  the  court  would  give  none  of  the  instruc- 
tions requested  by  defendant  except  that  it 
would  give  instruction  No.  4  requested  by  de- 
fendant. The  court  stated  to  counsel  that  the 
court  had  prepared  its  own  instructions  to  the 
jury  and  delivered  said  instructions  to  counsel. 
Each  of  such  instructions  to  which  objections 
^;  were  made  or  exceptions  taken  is  identified  by 
the  letters  set  forth  in  the  rejDorter's  transcript 
of  proceedings.    The  court's  instructions  ^Yere 
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considered  and  the  arguments  of  counsel  with 
respect  thereto  heard  and  considered  and  the 
court  requested  counsel  to  make  any  objections 
or  take  any  excei)tions  which  counsel  had  to  the 
court's  instructions  or  to  the  refusal  of  the 
court  to  give  the  instructions  requested  by  the 
parties."  [597] 

Tuesday,  February  6,  1951.  9:30  A.M. 

(The  following  proceedings  were  had  in  the 
chambers  of  the  court,  in  the  absence  of  the 
jury:) 

The  Court :  We  are  assembled  here  to  talk  about 
objections  to  the  instructions  which  the  court  has 
proposed  to  give.  The  record  already  shows  the  form 
instructions  that  the  court  is  going  to  give,  and  for 
the  purpose  of  summary  they  are  the  court's  in- 
structions: 1,  2,  2-A,  3,  4,  4-A,  5,  6,  6-A,  7  with 
a  correction  as  previously  indicated,  8,  9,  10,  15, 
16,  18,  19,  20,  and  20-A. 

Then  we  have  a  series  of  instructions  which  for 
reference  I  have  called  the  court's  A,  B,  C,  and  so 
forth.  Now,  what  do  you  have  to  say? 

Mr.  Knupp:  At  this  time,  if  the  court  please, 
the  defendant  objects  to  the  giving  of  the  follovdng 
instructions  to  the  jury,  upon  the  following: 
grounds : 

And  I  have  numbered  these,  Mr.  Reporter,  so  as 
to  indicate  the  number  of  my  objections. 

(1)  The  court's  instruction  A,  upon  the  ground 
that  it  states  an  erroneous  legal  proposition,  and 
upon  the  ground  that  the  contract  of  April  29,  1949, 
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Plaintiff's  Exhibit  1,  provides  that  the  artist,  plain- 
tiff, shall  not  be  required  to  render  any  services 
pursuant  to  the  contract  unless  and  until  she  has 
approved  the  actor  who  will  portray  the  [669]  lead- 
ing male  role  in  "Carriage  Entrance,"  and  that 
plaintiff  never  approved  the  actor  who  would  por- 
tray said  leading  male  role,  in  that  the  written  ap- 
proval of  Robert  Young  was  qualified  by  the  condi- 
tion that  defendant  need  not  assign  him  to  portray 
the  leading  male  role  in  the  picture,  and  that  any 
other  individual  proposed  by  defendant  to  portray 
the  leading  male  role  in  the  picture  should  be  subject 
to  the  approval  by  plaintiff  as  provided  in  Article  1 
of  said  agreement;  that  Robert  Young  refused  to 
portray  the  leading  male  role  in  the  picture  and 
did  not  portray  said  role,  or  ever  become  the  person 
who  would  portray  said  role ;  that  instruction  A  as- 
sumes that  Robert  Young  was  approved  as  the  per- 
son who  would  portray  the  said  role  and  is  contrary 
to  the  fact;  that,  in  fact,  plaintiff  never  approved 
any  other  actor  who  would  portray  the  leading  male 
role  in  the  picture,  and  the  instruction  assumes  a 
fact  that  is  contrary  to  the  evidence.  And  upon  the 
ground  that  the  plaintiff  never  became  obligated  to 
nor  rendered  services  pursuant  to  the  contract. 

(2)  Court's  instruction  B,  upon  all  of  the 
grounds  assigned  for  the  objection  to  court's  in- 
struction A,  and  upon  the  ground  that  said  instruc- 
tion assumes  that  plaintiff  did  obligate  herself  to 
render  services  under  the  contract  by  her  approval 
of  Robert  Young  on  April  29,  1949. 
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(3)  Court's  instruction  G,  upon  the  ground  that 
the  instruction  fails  to  take  into  consideration  that 
entirely  [670]  apart  from  paragraph  29  plaintiff 
never  became  obligated  to  render  her  services  under 
the  contract,  because  she  never  approved  the  actor 
who  would  portray  the  leading  male  role  in  "Car- 
riage Entrance,"  and  said  instruction  does  not  pre- 
sent this  essential  part  of  the  case. 

(4)  Court's  instruction  H-1,  upon  all  of  the 
grounds  assigned  for  the  objection  to  court's  in- 
struction A,  and  upon  the  further  ground  that  con- 
trary to  the  fact  the  jury  is  thereby  instructed  that 
plaintiff  on  April  29,  1949  approved  Eobert  Young 
as  the  actor  for  the  leading  male  role,  in  the  film 
play,  and  as  the  actor  who  would  portray  the  lead- 
ing male  role  in  said  film  play,  and  that  plaintiff  by 
said  approval  of  Robert  Young  became  bound  to 
render  services  pursuant  to  the  contract.  And  upon 
the  further  ground  that  the  court  thereby  instructed 
the  jury  that  the  sole  issue  to  be  decided  by  the 
jury  was,  Did  the  plaintiff  render  any  services  to 
defendant  pursuant  to  the  contract  and  prior  to 
termmation  on  August  17,  1949 ;  and  instructed  the 
jury  that  if  the  answer  to  such  question  was  in  the 
affirmative  the  verdict  of  the  jury  must  be  for  plain- 
tiff. And  upon  the  ground  that  the  evidence  shows 
that  plaintiff  rendered  no  services  pursuant  to  the 
contract  prior  to  the  refusal  of  Robert  Young  to 
portray  the  leading  male  role  in  the  picture,  or  at 
any  time  thereafter.  And  upon  the  further  ground 
that  the  jury  is  thereby  instructed  that  if  plaintiff 
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rendered  [671]  any  services  pursuant  to  the  con- 
tract subsequent  to  April  29,  1949,  and  prior  to 
August  17,  1949,  plaintiff  is  entitled  to  recover  with- 
out regard  to  whether  jjlaintiff  ever  approved  any 
actor  who  would  portray  the  leading  male  role 
after  Robert  Young  refused  to  perform  said  role, 
and  that  such  instruction  is  erroneous  under  the  law 
and  contrary  to  the  provisions  of  the  contract. 

(5)  Court's  instruction  J-1,  upon  all  the  grounds 
assigned  for  the  objection  to  court's  instruction  A, 
and  upon  all  of  the  grounds  assigned  for  the  ob- 
jection to  court's  instruction  H-1. 

(6)  Court's  instruction  L,  upon  the  groimd  that 
said  instruction  fails  to  state  that  if  in  good  faith 
defendant  proposed  an  actor  to  portray  the  leading 
male  role  in  the  picture,  and  the  plaintiff  failed  to 
approve  said  actor  after  reasonable  opportunity  so 
to  do,  plaintiff  never  became  obligated  to  render  her 
services  pursuant  to  the  contract  and  could  not  re- 
cover in  the  action. 

(7)  Court's  instruction  P,  upon  all  of  the 
grounds  assigned  for  the  objection  to  court's  instruc- 
tion A,  and  upon  all  of  the  grounds  assigned  for  the 
objection  to  court's  instruction  H-1. 

(8)  Court's  instruction  Q,  upon  all  of  the 
grounds  assigned  for  the  objection  to  court's  in- 
struction A,  and  court's  instruction  H-1.  [672] 

(9)  Defendant  likewise  objects  to  the  failure  of 
the  court  to  give  the  following  instructions  re- 
quested by  defendant,  upon  the  following  grounds: 
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Defendant's  proposed  instruction  No.  1,  upon  the 
ground  that  the  court  failed  to  instruct  the  jury 
that  the  plaintiff  prior  to  the  termination  of  her 
employment  failed  to  approve  an  actor  to  portray 
the  leading  male  role  in  the  picture,  but  on  the  con- 
trary instructed  the  jury  that  the  plaintiff  had  ap- 
proved Robert  Young  for  such  role  and  thereby  be- 
came obligated  to  render  her  services  pursuant  to 
the  contract,  and  that  such  an  instruction  embodies 
an  erroneous  conclusion  of  law  and  an  erroneous 
interpretation  and  construction  of  the  terms  of  the 
agreement  between  the  parties. 

(10)  Defendant's  requested  instruction  2,  on  the 
ground  that  under  the  terms  of  the  contract  the 
approval  by  plaintiff  of  Robert  Young  on  April 
29th  was  not  and  did  not  obligate  plaintiff  to  render 
her  services  under  the  contract. 

(11)  Defendant's  instruction  5,  upon  the  ground 
that  said  instruction  is  a  correct  statement  of  the 
law,  material  to  the  consideration  of  the  issues  of 
fact,  and  is  not  covered  bj^  any  instruction  given  by 
the  court. 

(12)     

The  Court:  Just  a  moment.  What  was  that  last 
one? 

Mr.  Knupp :  The  last  one  was  5. 

The  Court:  Read  that  last  point.  [673] 

(The  record  was  read  by  the  reporter.) 

Mr.  KJQupp:  And  I  would  like  to  add  to  that: 
And  is  a  correct  construction  and  interpretation  of 
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the  provisions  of  the  contract  between  the  parties. 

The  Court:    Go  ahead. 

Mr.  Knupp:  Now,  Mr.  Reporter,  as  Nos.  12,  13 
and  14,  I  would  like  to  repeat  the  same  statement 
with  respect  to  defendant's  proposed  instructions  6, 
7,  and  8.  Would  you  just  insert  in  your  notes 
— I  suppose  it  may  be  assumed — that  we  have  made 
the  same  objection  to  the  failure  to  give  defendant's 
proposed  instructions  6,  7  and  8  as  the  objection 
which  we  made  to  the  failure  of  the  court  to  give 
defendant's  proposed  instruction  5. 

I  suppose  the  record  can  show  that  without  us 
reading  it  again  into  the  record. 

The  Court:  That's  right.  I  think  it  is  clear 
enough  what  your  objection  is,  just  as  it  stands 
there. 

The  objections  will  be  each  and  all  denied,  over- 
ruled, and  you  have  your  exception  automatically. 

Now,  Mr.  Gang. 

Mr.  Gang:  Mine  will  be  much  shorter  and 
simpler.  I  won't  repeat  the  objections  made  before, 
those  are  in  the  pre-trial  record,  having  to  do  with 
the  court's  ruling  adverse  to  plaintiff's  contentions. 

The  Court:  You  incorporate  those  by  reference 
here?  [674] 

Mr.  Gang:     Yes,  if  your  Honor  permits. 

I  will  limit  myself  now  to  the  two  main  points  in 
which  your  Honor  still  differs  from  me.  One  is  that 
under  the  uncontradicted  evidence  paragraph  29 
never  became  operative,  either  as  to  the  first  sen- 
tence or  second  sentence,  because  on  the  uncontra- 
dicted facts  the  plaintiff  did  approve  an  actor  to 
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play  the  leading  male  role,  and  did  render  services. 

Next,  to  the  adoption  by  the  court  of  the  position 
of  the  defendant  that  it  was  not  necessary  for  the 
defendant  to  make  any  unequivocal  selection  of  a 
named  actor  to  substitute  for  Robert  Young  after 
he  became  unavailable,  and  the  adoption  by  the 
court  of  the  defendant's  position  that  having  dis- 
cussed actors  whom  the  defendant  indicated  might 
be  satisfactory  to  defendant,  it  was  thereafter  a 
futile  act  for  defendant  to  notify  plaintiff  that  it 
had  selected  a  named  actor  even  though  plaintiff 
had  indicated  prior  thereto  that  in  her  opinion  any 
such  named  actor  was  not  suitable  for  the  part. 

And  in  that  regard,  I  had  prepared  three  ques- 
tions of  fact  to  be  decided  by  the  jury  if  the  court 
had  ruled  in  accordance  with  our  position,  assum- 
ing of  course  that  the  jury  did  not  find  in  accord- 
ance with  the  court's  instruction  that  the  plaintiff 
was  entitled  to  a  verdict  with  reference  to  para- 
graph 29.  And  these  three  questions  which  would 
have  had  to  be  answered  by  the  jury,  if  our  con- 
ception [675]  and  interpretation  of  the  procedure 
under  the  contract  had  been  followed,  are  the  fol- 
lowing: 

I  hand  a  copy  to  the  court.  I  gave  one  to  Mr. 
Knupp  yesterday. 

(1)  Did  the  defendant  make  a  final  designa- 
tion of  a  named  actor  to  portray  the  leading 
male  role  in  "Carriage  Entrance"  after  Robert 
Young  refused  to  play  the  part? 

Yes  and  no  is  provided. 
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If  your  answer  is  "No"  the  other  questions 
need  not  be  answered. 

(2)  Did  the  defendant,  if  it  did  make  a  final 
designation  of  a  named  actor  to  portray  the 
leading  male  role  in  place  of  Robert  Young, 
notify  plaintiff  unequivocally  thereof  so  as  to 
aif ord  plaintiff  a  reasonable  opportunity  to  ap- 
prove such  named  actor  ? 

Yes  and  no  is  provided. 
If  your  answer  is  "No"  the  next  question 
need  not  be  answered. 

(3)  If  defendant  did  make  a  final  designa- 
tion of  a  named  actor  to  portray  the  leading 
male  role  in  "Carriage  Entrance"  in  place  of 
Robert  Young  and  if  defendant  did  notify 
plaintiff  thereof  and  did  afford  plaintiff  a  rea- 
sonable opportunity  [676]  to  approve  thereof, 
did  defendant  make  such  final  designation  in 
good  faith? 

Yes  and  no  is  provided. 

The  Court:  That  was  included  in  one  of  your 
instructions,  very  similar  instructions. 

Mr.  Gang:     Yes,  the  gist  of  it. 

Those  are  the  only  objections  we  urge  now,  in 
addition  to  those  we  urged  heretofore. 

The  Court:  The  objections  are  each  overruled 
and  denied. 

In  answer  to  your  instructions,  particularly  mak- 
ing the  request  along  the  line  of  the  three  questions 
that  you  ask,  the  court  has  instructed  the  jury,  and 
they  have  in  evidence  before  them  the  contract  and 
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the  letter,  and  you  may  argue  as  to  what  your  in- 
terpretation of  the  contract  is  and  what  should  have 
been  done.  But  my  instruction  that  I  have  given 
differs  from  what  you  have  requested  in  that  I  have 
taken  the  position  that  the  law  doesn^t  require  any- 
body to  do  an  idle  act,  and  because  of  the  conver- 
sations between  the  parties,  statements  made  back 
and  forth,  I  don't  think  any  further  formality  was 
required.  However,  your  exceptions  ai'e  duly  noted. 
Anything  further? 

Mr.  Knupp:  That  is  all  I  have,  if  the  court 
please. 

Mr.  Gang:     That  is  all. 

The  Court:  I  am  going  to  give  plaintiff's  in- 
struction 10  [677]  with  some  minor  changes,  and  I 
am  going  to  insert  in  line  6  the  following: 

'*The  deposition  of  Howard  Hughes  was  here- 
tofore taken  before  a  notary  public  by  the 
plaintiff  and  was  thereafter  written  up  and  is 
available  to  the  plaintiff.  However,  the  Federal 
Rules  of  Civil  Procedure  permit  the  plaintiff 
to  call  an  officer  of  a  party  defendant  as  an 
adverse  witness  under  Rule  43(b),  and  to  ex- 
amine him  as  upon  cross-examination.  The  fact 
that  a  deposition  has  been  taken  does  not  de- 
prive a  party  of  this  right.  However,  where  the 
witness  is  unavailable,  the  deposition  ordinarily 
may  be  used." 
Then  I  will  go  ahead  with  the  rest  of  10  as  sub- 
mitted. 

(Thereupon  the  proceedings  were  resumed  in 
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open  court  within  the  hearing  and  in  the  pres- 
ence of  the  jury:) 

The  Clerk:  No.  10585-C,  Ann  Sheridan  v.  RKO 
Radio  Pictures,  further  trial. 

The  Court:  The  record  will  show  that  counsel 
for  both  parties  are  in  court,  and  the  jury  are  pres- 
ent and  in  their  proper  places. 

Now  we  are  ready  to  proceed  with  the  argument. 

Your  estimates,  gentlemen,  still  remain  about  the 
same"? 

Mr.   Gang:     Shorter.   [678] 

Mr.  Knupp :  Yes,  I  think  that  is  so.  I  don't 
think  the  arguments  of  both  sides  will  take  much 
more  than  an  hour. 

The  Court :  You  may  divide  your  argument,  Mr. 
Gang,  as  you  see  fit,  and  Mr.  Knupp  may  have  as 
much  time  in  toto  as  you  take  for  your  two  argu- 
ments.  Is  that  satisfactory? 

Mr.  Gang:     Perfectly. 

The  Court:     All  right,  Mr.  Gang. 

(Whereupon  the  case  was  argued  to  the  jury 
on  behalf  of  plaintiff  and  defendant  by  coun- 
sel for  the  respective  parties,  which  argument 
was  reported  by  the  court  reporter,  but  at  the 
request  of  counsel  was  not  transcribed.) 

The  Court:  Before  I  instruct  you  as  to  the  law, 
we  will  take  a  short  recess. 

The  court  again  admonishes  you  that  the  case  has 
not  yet  been  submitted  to  you  for  your  decision,  so 
you  are  not  to  converse  or  otherwise  communicate 
among  yourselves  or  with  anyone  upon  any  subject 
touching  the  merits  of  the  cause,  and  you  are  not 
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to  form  or  express  an  opinion  on  the  case  until  it 
is  finally  submitted  to  you  for  your  verdict. 

We  will  take  a  short  recess.  The  jury  may  re- 
tire. Court  will  remain  in  session. 

(The  following  proceedings  were  had  in  the 
absence  of  the  jury.)  [679] 

The  Court:  The  record  will  show  that  the  jury 
is  absent. 

Have  counsel  looked  over  these  forms  of  verdict? 

Mr.  Knupp:  They  were  just  handed  to  us,  if 
the  court  please. 

The  Court:  Here,  Mr.  Gang,  you  may  look  at 
the  originals.  Don't  fill  in  any  names  on  the  orig- 
inals, though,  Mr.  Gang. 

Counsel,  with  reference  to  the  instructions,  while 
the  argument  was  proceeding,  I  have  been  thinking 
about  this  instruction  on  Section  29.  I  don't  think  it 
makes  any  difference,  in  so  far  as  the  objections  you 
have  heretofore  made,  but  I  think  I  will  read  the 
whole  of  Section  29. 

Mr.  Knupp :  We  would  make  the  same  objection, 
if  the  court  please.  I  don't  think  the  objection  went 
particularly  to  the  fact  that  the  court  only  proposed 
to  refer  to  part  of  it. 

The  Court:  I  don't  think  it  will  vaiy  your  ob- 
jections. You  still  have  your  objections  available. 
I  will  read  the  whole  of  Section  29,  and  then  call 
the  attention  of  the  jury  that  I  have  interpreted 
the  words  "minimum  compensation"  to  mean 
$50,000. 

We  will  take  a  short  recess. 

(A  recess  was  taken.)    [680] 
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(Whereupon  the  proceedings  were  resumed 
within  the  presence  of  the  jury  as  follows:) 

The  Court :     The  record  will  show  that  the  jury  is 
present  and  in  their  proper  places. 
Mr.  Gang :     So  stipulated. 

COURT'S  INSTRUCTIONS  TO  JURY 

The  Court:  Members  of  the  jury:  You  have 
heard  the  evidence  and  the  argument.  Now^  it  is  the 
duty  of  the  court  to  instruct  you  as  to  the  law 
governing  the  case.  It  is  your  duty,  as  jurors,  to 
follow  the  law  as  stated  in  the  instructions  of  the 
court  and  to  apply  the  law  so  given  to  the  facts  as 
you  find  them  from  the  evidence  before  you.  You 
are  not  to  single  out  one  instruction  alone  as  stating 
the  law,  but  must  consider  the  instructions  as  a 
whole. 

Regardless  of  any  opinion  you  may  have  as  to 
what  the  law  ought  to  be,  it  would  be  a  violation 
of  your  sworn  duty  to  base  a  verdict  upon  any 
other  view  of  the  law  than  that  given  in  the  in- 
structions of  the  court. 

You  have  been  chosen  and  sworn  as  jurors  in  this 
case  to  try  the  issues  of  fact  presented  by  the  alle- 
gations of  the  complaint  of  the  plaintiff,  Ann  Sheri- 
dan, and  the  answer  thereto  of  the  defendant  RKO 
Radio  Pictures,  Inc. ;  and  the  counter-claim  of  RKO 
Radio  Pictures,  Inc.,  and  the  answer  of  Ann  [681] 
Sheridan  thereto.  You  are  to  perform  this  duty 
without  bias  or  prejudice  as  to  any  party.  The  law 
does  not  permit  jurors  to  be  governed  by  sympathy. 
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prejudice,  or  j^ublic  opinion.  The  parties  and  the 
public  expect  that  you  will  carefully  and  impartially 
consider  all  the  evidence,  follow  the  law  as  stated 
by  the  court,  and  rea<3h  a  just  verdict,  regardless 
of  the  consequences. 

This  case  should  be  considered  and  decided  by 
you  as  an  action  between  persons  of  equal  standing 
in  the  community,  of  equal  worth,  and  holding  the 
same  or  similar  stations  in  life.  A  corporation  is 
entitled  to  the  same  fair  trial  at  your  hands  as  a 
private  individual.  The  law  is  no  respector  of 
persons;  all  persons,  including  corporations,  stand 
equal  before  the  law. 

The  burden  is  on  the  plaintiff  in  a  civil  action, 
such  as  this,  to  prove  every  essential  element  of  his 
case  by  a  preponderance  of  the  evidence ;  and  if  the 
plaintiff  fails  to  prove  any  essential  element  of  his 
case  by  a  preponderance  of  the  evidence,  then  you 
must  find  for  the  defendant. 

The  term  ''preponderance  of  the  evidence"  means 
the  greater  weight  of  the  evidence.  In  other  words, 
such  evidence  as,  when  weighed  with  that  opposed 
to  it,  has  more  convincing  force  and  produces  in 
your  minds  conviction  of  the  greater  probability 
of  truth. 

Evidence  may  be  either  direct  or  indirect.  [682] 
Direct  evidence  is  that  which  in  itself,  if  true,  con- 
clusively establishes  a  fact.  Indirect  evidence  is 
that  which  tends  to  establish  a  fact  in  dispute  by 
proving  another  fact  which,  even  though  true,  does 
not  itself  conclusively  establish  the  fact  in  question, 
but  which  affords  an  inference  or  presumption  of 
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the  existence  of  such  fact.  Indirect  evidence  is 
of  two  kinds,  namely,  presumptions  and  inferences. 

An  inference  is  a  deduction  or  conclusion  which 
reason  and  common  sense  lead  the  jury  to  draw 
from  facts  which  have  been  proved.  A  presumption 
is  an  inference  which  the  law  requires  the  jury  to 
make  from  particular  facts.  Unless  declared  by  law 
to  be  conclusive,  a  presumption  may  be  overcome 
or  outweighed  by  direct  or  indirect  evidence  to  the 
contrary  of  the  fact  presumed;  but  unless  so  out- 
weighed, the  jury  are  bound  to  find  in  accordance 
with  the  presumption. 

Unless  and  until  outweighed  by  evidence  to  the 
contrary,  the  law  presumes  that  private  transactions 
have  been  fair  and  regular ;  that  the  ordinary  course 
of  business  has  been  followed ;  and  that  the  law  has 
been  obeyed. 

Statements  and  arguments  of  counsel  are  not  evi- 
dence in  the  case,  unless  made  as  an  admission  or 
stipulation  of  fact.  When  the  attorneys  on  both  sides 
stipulate  or  agree  as  to  the  existence  of  a  fact,  the 
jury  must  accept  the  stipulation  as  evidence  and  re- 
gard that  fact  as  conclusively  proved.  [683] 

The  evidence  in  the  case  consists  of  the  sworn 
testimony  of  the  witnesses,  all  exhibits  which  have 
been  received  in  evidence,  all  facts  which  have  been 
admitted  or  stipulated,  and  all  applicable  presump- 
tions stated  in  these  instructions.  Any  evidence  as 
to  which  an  objection  was  sustained  by  the  court, 
and  any  evidence  ordered  stricken  by  the  court, 
must  be  entirely  disregarded. 

You  are  to  consider  only  the  evidence  in  the  case. 
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But  in  your  consideration  of  the  evidence  you  are 
not  limited  to  the  bald  statements  of  the  witnesses. 
On  the  contrary,  you  are  permitted  to  draw,  from 
facts  which  you  find  have  been  proved,  such  in- 
ferences as  seem  justified  in  the  light  of  your  ex- 
perience. 

You,  as  jurors,  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  their  testi- 
mony deserves.  A  witness  is  presumed  to  speak  the 
truth.  But  this  presumption  may  be  outweighed  by 
the  manner  in  which  the  witness  testifies,  by  the 
character  of  the  testimony  given,  or  by  contra- 
dictory evidence.  You  should  carefully  scrutinize  the 
testimony  given,  the  circumstances  under  which 
each  witness  testified,  and  every  matter  in  evidence 
which  tends  to  indicate  whether  the  witness  is 
worthy  of  belief.  Consider  each  witness '  intelligence, 
motive  and  state  of  mind,  and  demeanor  and  manner 
while  on  the  stand.  Consider  also  any  relation  each 
witness  may  bear  to  either  side  of  the  case;  the 
manner  [684]  in  which  each  witness  might  be  af- 
fected by  the  verdict;  and  the  extent  to  which,  if 
at  all,  each  witness  is  either  supported  or  contra- 
dicted by  other  evidence. 

Inconsistencies  or  discrepancies  in  the  testimony 
of  a  witness,  or  between  the  testimony  of  different 
witnesses,  may  or  may  not  cause  the  jury  to  dis- 
credit such  testimony.  Two  or  more  persons  witness- 
ing an  incident  or  a  transaction  may  see  or  hear  it 
differently;  and  innocent  misrecollections,  like  fail- 
ure of  recollection,  is  not  an  uncommon  experience. 
In  weighing  the  effect  of  a  discrepancy,  consider 
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whether  it  pertains  to  a  matter  of  importance  or  an 
unimportant  detail,  and  whether  the  discrepancy 
results  from  innocent  error  or  willful  falsehood.  If 
you  find  the  presumption  of  truthfulness  to  be  out- 
weighed as  to  any  witness,  you  will  give  the  testi- 
mony of  that  witness  such  credibility,  if  any,  as  you 
may  think  it  deserves. 

The  rules  of  evidence  ordinarily  do  not  permit  a 
witness  to  testify  as  to  his  opinions  or  conclusions. 
An  exception  to  this  rule  exists  in  the  case  of  an  ex- 
pert witness.  A  witness  who  by  education  and  expe- 
rience has  become  expert  in  any  art,  science  or  pro- 
fession, may  state  his  opinions  as  to  a  matter  in 
which  he  is  versed  and  which  is  material  to  the  case, 
and  may  also  state  the  reasons  for  such  opinion. 
You  should  consider  each  expert  opinion  received 
in  evidence  in  this  case  and  give  it  such  weight  as 
you  think  it  deserves;  [685]  and  you  may  reject  it 
entirely  if  you  conclude  the  reasons  given  in  sup- 
port of  the  oj^inion  are  unsound. 

A  witness  may  be  discredited  or  impeached  by 
evidence  that  at  other  times  the  witness  has  made 
statements  which  are  inconsistent  with  the  witness' 
present  testimony. 

If  you  believe  any  witness  has  been  impeached 
and  thus  discredited,  it  is  your  exclusive  province 
to  give  the  testimony  of  that  witness  such  credibil- 
ity, if  any,  as  you  may  think  it  deserves. 

If  a  witness  is  shown  knowingly  to  have  testified 
falsely  concerning  any  material  matter,  you  have  a 
right  to  distrust  such  witness'  testimony  in  other 
l)articulars ;  and  you  may  reject  all  the  testimonv 
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of  that  witness  or  give  it  such  credibility  as  you 
may  think  it  deserves. 

While  the  burden  rests  upon  the  party  who  as- 
serts the  affirmative  of  an  issue  to  prove  his  allega- 
tion by  a  preponderance  of  the  evidence,  this  rule 
does  not  require  demonstration,  or  such  degree  of 
proof  as  produces  absolute  certainty;  because  such 
proof  is  rarely  possible. 

In  a  civil  action  such  as  this,  it  is  proper  to  find 
that  a  party  has  succeeded  in  carrying  the  burden 
of  proof  on  an  issue  of  fact,  if  the  evidence  favoring 
such  party's  side  of  the  question  is  more  convincing 
than  that  tending  to  support  the  contrary  side,  and 
if  it  causes  the  jurors  to  believe  that  the  probability 
of  truth  on  such  issue  favors  that  party.  [686] 

You  are  not  bound  to  decide  any  issue  of  fact  in 
accordance  with  the  testimony  of  any  number  of  wit- 
nesses which  does  not  produce  conviction  in  your 
minds,  as  against  the  testimony  of  a  lesser  number 
of  witnesses  or  other  evidence  which  does  produce 
conviction  in  your  minds. 

The  testimony  is  not  which  side  brings  the  greater 
number  of  witnesses,  or  presents  the  greater  quan- 
tity of  evidence,  but  which  witness  and  which  evi- 
dence appeals  to  your  minds  as  being  most  accurate 
and  otherwise  trustworthy. 

The  testimony  of  a  single  witness,  which  produces 
conviction  in  your  minds,  is  sufficient  for  the  proof 
of  any  fact,  and  would  justify  a  verdict  in  accord- 
ance with  such  testimony  even  though  a  number  of 
witnesses  may  have  testified  to  the  contrar}^  if,  after 
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weighing  all  the  evidence  in  the  case,  you  believe 
that  the  balance  of  probability  points  to  the  accu- 
racy and  honesty  of  the  one  witness. 

(COURT'S  INSTRUCTION  A) 

The  plaintiff,  Ami  Sheridan,  is  a  motion  picture 
actress  and  the  defendant,  RKO  Radio  Pictures, 
Inc.,  is  a  corporation  engaged  in  the  production 
and  distribution  of  motion  pictures.  According  to  the 
undisputed  testimony  defendant,  RKO,  took  over 
from  Polan  Banks  what  was  termed  a  "package 
deal."  This  included  the  story  and  script  for 
'* Carriage  Entrance,"  the  producer.  Banks,  the  art- 
ist for  the  leading  female  role,  Ann  Sheridan,  and 
the  actor  for  the  male  leading  role,  Robert  Young. 
RKO  took  over  this  package  deal  in  settlement  [687] 
of  litigation  between  itself  and  Polan  Banks.  On 
April  29,  1949,  the  plaintiff  and  the  defendant  en- 
tered into  the  contract  which  has  been  received  in 
evidence  as  Exhibit  No.  1,  under  which  the  plaintiff 
agreed  to  render  her  services  as  an  actress  in  the 
leading  female  role  in  a  motion  picture  to  be  pro- 
duced by  the  defendant  entitled  "Carriage  En- 
trance" and  defendant  agreed  to  employ  plaintiff  as 
such  actress.  The  plaintiff  was  not  required  to  ren- 
der any  services  pursuant  to  the  contract  unless  and 
until  she  had  approved: 

(a)  The  final  shooting  script  of  the  screen  play 
for  "Carriage  Entrance." 

(b)  The  director  who  would  direct  "Carriage 
Entrance. ' ' 
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(c)  The  actor  who  would  portray  the  leading 
male  role  in  "Carriage  Entrance." 

There  is  no  dispute  between  the  parties  with 
respect  to  the  approval  by  the  plaintiff  of  the  final 
shooting  script  of  the  screen  play  for  "Carriage 
Entrance"  or  the  director  who  would  direct  the  pic- 
ture. This  action  presents  the  question  as  to  whether 
plaintiff,  prior  to  the  termination  of  her  employ- 
ment by  defendant,  after  approving  Robert  Yomig 
as  an  actor  to  portray  the  leading  male  role,  ren- 
dered services  to  defendant  RKO ;  questions  as  to 
the  good  faith  of  the  respective  parties  in  their  deal- 
ings concerning  the  actor  for  said  leading  male  role 
after  Young's  refusal  of  the  part;  and  the  questions 
presented  by  defendant's  [688]  Counter-Claim. 

(COURT'S  INSTRUCTION  B) 

On  the  same  day  that  the  contract  was  entered 
into,  April  29,  1949,  plaintiff  in  writing,  Exhibit 
No.  2,  approved  Robert  Young  to  portray  the  lead- 
ing male  role  in  the  picture.  This  writing  was 
drawn  by  defendant  and  also  provides  that  defend- 
ant need  not  assign  Robert  Yomig  to  the  picture 
but  that  any  other  individual  proposed  hj  defend- 
ant to  portray  the  role  should  be  subject  to  the 
approval  of  plaintiff  as  set  forth  in  the  employment 
contract.  Robert  Young  was,  on  April  29,  1949,  re- 
quired under  a  written  contract  with  defendant  to 
render  his  services  in  one  motion  pictui'e  to  be  pro- 
duced by  defendant  and  based  upon  a  story  which 
should  be  approved  by  Robert  Young.  The  defend- 
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ant  submitted  the  screen  play  for  "Carriage  En- 
trance" to  Robert  Young  about  July  7th,  1949,  and 
Young  refused  on  July  11,  1949,  to  approve  such 
screen  play  or  to  render  his  services  in  portraying 
the  leading  male  role  in  the  motion  picture.  Accord- 
ingly, you  are  instructed  that  after  approval  by 
plaintiff  of  Robert  Young,  and  after  plaintiff  did 
obligate  herself  on  April  29,  1949,  to  render  her 
services  in  the  picture,  nevertheless.  Young's  re- 
fusal on  July  11th,  1949,  to  perform  the  part,  made 
it  necessary  for  the  parties  to  again  agree  on  an  ac- 
tor for  the  leading  male  role,  before  production 
could  start  on  the  picture. 

(COURT'S  INSTRUCTION  C) 

The  plaintiff  alleges  in  her  complaint  that  the 
act  of  [689]  the  defendant  terminating  the  contract 
by  the  written  notice  of  August  17,  1949,  was 
"wrongful,  without  cause,  was  taken  in  bad  faith, 
was  arbitrary  and  unreasonable  and  constituted  a 
breach  of  contract  by  defendant,  RKO." 

This  allegation  the  defendant  denies  in  its  an- 
swer. 

(COURT'S  INSTRUCTION  E) 

The  defendant,  RKO,  has  also  filed  a  counter- 
claim against  the  plaintiff,  Ann  Sheridan,  in  which 
it  charges  her  generally  with  bad  faith  in  connection 
with  the  dealings  concerning  the  approval  of  an  ac- 
tor for  the  leading  male  role.  About  this  counter- 
claim I  will  instruct  you  more  in  detail  hereafter. 
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(COURT'S  INSTRUCTION  D-1) 

Section  29  of  the  contract,  which  is  Exhibit  1, 
reads  as  follows: 

Sometimes  it  is  referred  to   as  section  29   and 
sometimes  as  paragraph  29: 

"Producer  shall  not  be  required  to  use  Art- 
ist's services  hereunder  or  to  complete  the  pro- 
duction of  "Carirage  Entrance,"  and  shall  be 
deemed  to  have  fully  performed  all  its  obliga- 
tions to  Ai*tist  by  paying  Artist  the  minimum 
compensation  payable  to  Artist  hereunder." 
Let  me  interpolate  at  that  point  that  as  a  matter 
of  law  I  have  construed  the  contract  to  mean  that 
the  words  "minimum  compensation"  mean  the  sum 
of  $50,000. 

The  section  now  proceeds:  [690] 

"However,  if,   because  Artist   does   not  ap- 
prove any  one  or  more  of  the  items  specified 
in  paragraph  1," 
Interpolating,  which  are  the  script,  director,  and 
the  leading  male  role. 

"Artist  does  not  become  obligated  to,  and 
does  not,  render  any  services  pursuant  hereto. 
Producer  shall  not  be  required  to  pay  any  com- 
pensation whatever  to  Artist  hereunder." 

(COURT'S  INSTRUCTION  F) 

It  is  conceded  by  both  parties  that  if  plaintiff  is 
entitled  to  recover,  your  verdict  in  her  behalf,  under 
the  terms  of  the  contract,  shall  be  for  the  sum  of 
$50,000,  and  for  the  additional  sum  of  $5,162.42  as 
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interest  on  said  $50,000  from  August  17,  1949,  to 
date. 

(COURT'S  INSTRUCTION  G) 

The  case  therefore  breaks  itself  down  into  three 
parts : 

(1)  Issues  arising  under  paragraph  29  of  the 
contract. 

(2)  The  general  question  of  the  good  faith  of 
plaintilf  and  defendant  in  their  dealings,  one  with 
the  other  in  connection  with  the  approval  of  an 
actor  for  the  leading  male  role,  and 

(3)  The  issues  presented  by  the  counter-claim. 

(COURT'S  INSTRUCTION  I-l) 

You  are  instructed  that  the  contract,  paragrajih 
12,  further  jjrovided  that  if  the  term  of  the  artist's 
employment  began  later  than  June  1,  1949,  that  the 
artist  agreed  to  [691]  report  to  producer's  studio 
or  elsewhere,  when  and  as  directed  by  the  producer 
during  the  period  (not  exceeding,  however,  one 
week)  prior  to  the  starting  date  of  said  term,  and 
to  appear,  assist  and  take  part  in  tests,  wardrobe 
fittings,  conferences,  public  interviews,  services,  still 
photos  and  the  like,  in  connection  with  ''Carriage 
Entrance." 

You  are  further  instructed  that  paragraph  4  of 
the  contract  provided  that  the  term  of  the  artist's 
employment  was  to  start  on  such  date  as  the  pro- 
ducer might  specify  in  writing,  but  such  date,  how- 
ever, was  not  to  be  later  than  July  6,  1949. 

In  considering  whether  or  not  plaintiff  rendered 
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services  to  the  defendant  RKO  as  mentioned  in  the 
next  instruction,  you  may  consider  the  provisions 
of  the  contract  above  referred  to  in  reaching  your 
determination. 

(COURT'S  INSTRUCTION  H-1) 

The  court  instructs  you  that  x\nn  Sheridan,  on 
April  29,  1949,  approved  Robert  Young  as  the  actor 
for  the  leading  male  role  in  the  film  play,  pursuant 
to  the  contract,  and  that  she  thereby  became  bound 
to  render  her  services  to  the  defendant. 

Since  there  is  no  issue  to  be  decided  by  you  as  to 
the  approval  of  the  script  or  the  director  by  the 
plaintiff,  Ann  Sheridan,  the  sole  issue  which  you 
must  decide  arising  under  paragraph  29  of  the  con- 
tract is  as  follows: 

(1)  Did  Ann  Sheridan  render  any  services  to 
the  [692]  defendant  RKO,  pursuant  to  the  contract 
and  prior  to  its  termination  on  August  17,  1949? 

If  you  answer  this  question  in  the  affirmative, 
then  your  verdict  must  be  for  the  plaintiff  on  her 
complaint  in  the  sum  of  $50,000  plus  $5,162.42  in- 
terest. 

(COURT'S  INSTRUCTION  J-1) 

If  your  answer  to  the  foregoing  question  is  in  the 
affirmative  and  you  arrive  at  a  verdict  for  the  plain- 
tiff*, then  you  need  consider  no  further  issues  in  this 
case. 

If  your  answer  to  the  foregoing  question  is  in 
the  negative  and  you  do  not  arrive  at  your  verdict, 
then  you  must  consider  the  second  phase  of  the  case. 
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namely,  the  question  of  the  good  faith  of  the;  jiarties 
in  their  diallings  one  with  the  other,  in  attemi)ting 
to  arrive  at  an  agreement  on  an  actor  to  play  the 
leading  male  role  in  place  of  Robert  Young. 

(COURT'S  INSTRUCTION  K) 

In  every  contract  there  is  an  imj^lied  covenant 
of  good  faith,  and  fair  dealing;  and  in  the  contract 
between  the  plaintiff  and  defendant  this  implied 
covenant  required  that  defendant  should  in  good 
faith  propose  to  plaintiff  for  the  leading  role  in 
the  picture  the  names  of  actors  who  were  competent 
and  qualified  to  portray  such  role,  and  with  the 
intent  on  the  part  of  defendant  to  assign  to  the 
role  any  one  of  such  actors  who  was  approved  by 
plaintilf ;  and  on  the  part  of  plaintiff,  the  implied 
covenant  was  that  in  refusing  to  approve  any  per- 
son that  defendant  proposed  plaintiff  would  [693] 
act  in  good  faith  and  would  base  such  refusal  upon 
some  reasonable,  sensible  objection. 

(COURT'S  INSTRUCTION  L) 

After  Robert  Young  refused  to  jilay  the  leading 
male  role,  it  became  necessary  for  the  plaintiff,  Ann 
Sheridan,  and  the  defendant,  RKO,  to  agree  on  a 
new  male  lead  before  the  production  could  continue. 

The  procedure  contemplated  by  the  contract,  Ex- 
hibit No.  1,  and  the  letter,  Exhibit  No.  2,  which 
defendant  prepared  for  Miss  Sheridan's  signature, 
was  as  follows: 

That  if  Young  was  not  used  by  the  defendant  in 
the  film  play,  then  RKO  would  proi)ose  an  jictor 
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for  the  leading  male  role  and  Miss  Sheridan  would 
then  approve  or  reject  this  actor.  Under  the  agree- 
ment between  the  parties  she  had  the  right  to  ap- 
prove or  reject  the  j)roposed  actor. 

In  substance,  this  amounted  to  simply  this:  That 
Ami  Sheridan  and  RKO,  inider  the  agreement,  had 
to  come  to  an  agreement  or  a  meeting  of  the  minds 
on  the  actor  for  the  leading  male  role. 

The  plaintiff  had  no  right  or  voice  in  the  selec- 
tion of  an  actor  to  portray  the  leading  male  role  in 
the  picture.  She  could  only  approve  or  disapprove 
any  actor  selected  by  the  defendant.  The  matter  of 
selection  of  an  actor  for  the  role  was  exclusively 
the  right  of  defendant  and  the  defendant  fully  com- 
plied with  its  obligation  under  the  contract  if  it 
proposed,  in  good  faith,  to  assign  to  the  role  a 
competent  [694]  and  qualified  actor  of  recognized 
standing  and  reputation  in  the  motion  picture  in- 
dustry and  one  suited  for  the  leading  male  role  in 
the  picture.  It  is  not  material  that  defendant  did 
not  actually  assign  any  actor  to  portray  the  leading 
male  if  the  plaintiff  by  her  statements  or  conduct 
plainly  indicated  that  she  would  not  approve  such 
actor  if  he  were  assigned  to  the  role. 

(COURT'S  INSTRUCTION  M) 

It  is  not  important  how  or  in  what  manner 
names  of  actors  for  this  role  were  proposed  or  what 
formality  was  used.  RKO  would  not  need  to  make 
a  formal  proposal  in  writing  or  otherwise,  as  to  the 
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name  of  an  actor  which  Miss  Sheridan  had  orally 
rejected.  The  law  does  not  require  thi)  doing  of  an 
idle  act. 

(COURT'S  INSTRUCTION  N) 

At  any  rate,  the  parties  never  got  together  on  a 
new  actor  for  the  leading  male  role,  and  so  we  are 
now  concerned  with  whether  or  not  either  or  both 
of  the  parties  acted  or  failed  to  act  in  good  faith 
in  their  dealings. 

If  you  find  that  defendant,  RKO,  in  its  dealings 
with  Ann  Sheridan  on  this  matter  of  filling  the 
leading  male  role,  was  motivated  by  and  acted  in 
bad  faith,  then  this  would  constitute  a  breach  of 
contract  by  the  defendant  and  your  verdict  in  such 
event  would  be  for  the  plaintiff  in  the  sum  of 
$50,000  plus  interest  in  the  sum  of  $5,162.42,  and 
this  verdict  would  follow  from  your  finding  of  bad 
faith  on  the  part  of  the  defendant.  [695] 

(COURT'S  INSTRUCTION  P) 

If  you  find  that  Miss  Sheridan  in  her  dealings 
with  RKO  on  this  matter  of  filling  the  male  lead 
was  motivated  by  and  acted  in  bad  faith,  then  your 
verdict  must  be  against  Miss  Sheridan  on  her  com- 
plaint and  must  be  a  verdict  that  she  take  nothino- 
by  her  complaint,  unless  you  find  that  she  is  entitled 
to  your  verdict  under  my  previous  instructions. 

(COURT'S  INSTRUCTION  Q) 

If  you  find  that  ))oth  parties  in  their  dealings 
concerning  the  filling  of  the  leading  male  role,  were 
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motivated  by  and  were  acting  in  good  faith  in  such 
dealings,  then  your  verdict  must  be  against  Miss 
Sheridan  on  her  complaint  and  must  provide  that 
she  take  nothing  by  that  complaint  unless  she  is 
entitled  to  recover  under  my  previous  instructions. 
When  I  talk  about  "my  previous  instructions"  I 
am  talking  about  the  instructions  concerning  sec- 
tion 29  of  the  contract. 

(COURT'S  INSTRUCTION  R) 

Defendant's  counter-claim:  Defendant  RKO  has 
filed  a  counter-claim  and  offered  proof  thereon.  It 
alleges  that  after  the  execution  of  the  contract, 
RKO  made  preparations  for  the  production  of  the 
film  fjlay  and  employed  various  persons  upon  the 
assumption  that  plaintiff  would  play  the  leading 
female  role  in  the  film  play. 

Defendant  RKO  alleges  that  plaintiff  Sheridan, 
arbitrarily,  capriciously,  unreasonably  and  without 
cause  or  justification  refused  to  approve  any  actor 
for  the  leading  male  role  that  was  proposed  by 
defendant.  [696] 

Defendant  claims  costs,  expenses  and  money  ex- 
pended in  the  sum  of  $72,686.39  and  seeks  judg- 
ment against  plaintiff  in  that  amount. 

(COURT'S  INSTRUCTION  S) 

I  have  previously  instructed  you  that  everj^  con- 
tract contains  the  implied  covenant  of  good  faith 
and  fair  dealing. 

After  Robert  Young  refused  the  male  lead.  Miss 
Sheridan,  under  the  agreement  of  the  parties,  had 
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the  right  of  approval  or  disapproval  of  any  actor 
proposed  by  defendant  for  the  leading  male  role. 

It  would  be  only  in  the  case  of  bad  faith  on  the 
part  of  the  plaintiff,  Miss  Sheridan,  in  her  dealings 
with  the  defendant,  that  she  could  be  liable  on  the 
counter-claim.  If,  in  good  faith,  she  made  her  re- 
jections of  male  actors  proposed  by  the  defendant, 
then  there  is  no  liability  on  the  plaintiff  even 
though  some  damage  may  have  been  suffered  by 
the  defendant. 

If,  on  the  other  hand,  you  find  bad  faith  on  Miss 
Sheridan's  part  in  her  dealings  with  the  defendant 
RKO  concerning  the  actor  for  the  leading  male  role 
then  and  in  that  event  only  is  defendant  entitled 
to  a  verdict  on  its  counter-claim. 

In  that  event  you  will  determine  w^hat  amount, 
not  exceeding  $72,686.39,  will  fairly  compensate  the 
defendant  for  the  damage,  if  any,  suffered  by  the 
defendant  as  alleged. 

(COURT'S  INSTRUCTION  T) 

Good  faith  is  difficult  to  define,  but  essentially 
it  [697]  means  fair  dealing  and  it  concerns  the 
mental  attitude  of  the  party  involved.  It  concerns 
his  desires  and  intentions.  A  person  may  be  stub- 
born, arbitrary  or  dogmatic  in  his  actions  in  con- 
nection with  whether  or  not  he  should  or  should  not 
do  a  certain  thing  or  refrain  from  doing  a  certain 
thing,  but  such  matters  are  not  necessarily  actions 
in  bad  faith.  Bad  faith  carries  a  sinister  or  wrong- 
ful connotation,  such  as  doing  the  unfair  or  the 
unjust  thing. 
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Examples  may  assist  you  in  this  matter.  If  you 
find,  for  instance,  that  Miss  Sheridan  deliberately 
refused  to  approve  an  actor  for  the  leading  male 
role  because  she  was  motivated  by  the  desires  and 
intention  that  the  production  of  the  film  play  should 
be  stretched  out,  and  that  as  a  result  thereof  she 
would  receive  $10,000  per  week  for  weeks  in  excess 
of  the  first  15  weeks  of  production,  then  any  act 
she  did  when  so  motivated  was  in  bad  faith. 

By  the  same  token,  if  you  should  find  the  defend- 
ant RKO,  in  refusing  to  propose  or  approve  as  an 
actor  for  the  leading  male  role  any  of  the  ones 
suggested  by  Miss  Sheridan  was  motivated  by  the 
desire  to  prevent  Miss  Sheridan  from  acting  in  the 
film  play  "Carriage  Entrance"  and  to  deprive  her 
of  her  contract  and  the  compensation  thereunder, 
then  any  act  done  by  RKO  with  that  motive  would 
be  an  act  in  bad  faith.  Or  if  you  should  find  that 
RKO,  for  instance,  had  the  intention  of  using  Rob- 
ert Mitchum  in  the  film  play,  but  kept  this  inten- 
tion [698]  secret  until  after  its  notice  of  termination 
of  contract  was  sent  to  Miss  Sheridan  and  then 
placed  Robert  Mitchum  in  the  film  play,  such  action 
by  RKO  with  such  motivation  would  be  in  bad 
faith. 


During  the  course  of  the  trial,  at  a  time  when 
the  jury  was  not  in  the  court  room,  plaintiff  re- 
quested the  court  to  make  an  order  requiring  the 
defendant  to  produce  Howard  Hughes  in  order  that 
the  plaintiff  might  have  an  opportunity  to  question 
Mr.  Hughes  as  an  adverse  witness. 

The  deposition  of  Howard  Hughes  was  hereto- 
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fore  taken  before  a  notary  public  by  the  plaintiff, 
and  was  thereafter  written  up  and  is  available  to 
the  plaintiff.  However,  the  Federal  Rules  of  Civil 
Procedure  permit  the  plaintiff  to  call  an  officer  of 
a  party  defendant  as  an  adverse  witness  under 
Rule  43(b),  and  to  examine  him  as  upon  cross- 
examination.  The  fact  that  a  deposition  has  been 
taken  does  not  deprive  a  party  of  this  right.  How- 
ever, w^here  the  witness  is  unavailable,  the  deposition 
ordinarily  may  be  used. 

The  court  granted  the  request  made  by  the  plain- 
tiff and  made  such  an  order  for  the  appearance  of 
Mr.  Hughes.  However,  despite  this  order,  defend- 
ant has  failed  to  produce  Mr.  Hughes  as  a  witness. 
The  parties  have  stipulated  that  it  is  a  fact  that 
Mr.  Hughes  is  an  officer  of  the  defendant,  holding 
the  position  of  Managing  Director-Production,  and 
in  that  capacity  is  in  charge  of  the  production  of 
motion  [699]  pictures  by  the  defendant.  The  wit- 
nesses, who  are  or  were  officers  or  employees  of 
the  defendant,  have  all  testified  that  Mr.  Hughes 
was  their  ultimate  superior. 

AVhen  I  made  the  order  requiring  defendant  to 
produce  Mr.  Hughes  as  a  witness  in  order  that  the 
plaintiff  might  question  him,  I  cautioned  the  de- 
fendant that  unless  Mr.  Hughes  was  j^roduced,  I 
would  instruct  the  jury  that  they  could  infer  by 
reason  of  Mr.  Hughes'  failure  to  testify  that  his 
testimony  would  have  been  adverse  to  the  defend- 
ant's case. 

Nevertheless,  defendant  has  failed  to  produce 
Mr.  Hughes.    Therefore,  in  determining  this  case. 
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you  may  consider  the  fact  that  Howard  Hughes 
did  not  take  the  stand  and  testify.  While  Mr. 
Hughes'  failure  to  testify  cannot  properly  be  held 
to  supply  any  fact  not  reasonably  supported  by  the 
evidence  in  the  case,  you  may  infer  from  his  failure 
to  testify  that  if  his  testimony  was  given,  it  w^ould 
have  been  unfavorable  to  the  defendant  and  favor- 
able to  the  plaintiff. 

The  law  of  the  United  States  permits  the  judge 
to  comment  to  the  jury  on  the  evidence  in  the  case. 
Such  comments  are  only  expressions  of  the  judge's 
opinion  as  to  the  facts ;  and  the  jury  may  disregard 
them  entirely,  since  the  jurors  are  the  sole  judges 
of  the  facts. 

During  the  course  of  a  trial,  I  occasionally  ask 
questions  of  a  witness,  in  order  to  bring  out  facts 
not  then  [700]  fully  covered  in  the  testimony.  Do 
not  assume  that  I  hold  any  opinion  on  the  matters 
to  which  my  questions  related.  Remember  at  all 
times  that  you,  as  jurors,  are  at  liberty  to  disre- 
gard all  comments  of  the  court  in  arriving  at  your 
own  findings  as  to  the  facts. 

The  verdict  must  represent  the  considered  judg- 
ment of  each  juror.  In  order  to  return  a  verdict, 
it  is  necessary  that  each  juror  agree  thereto.  Your 
verdict  must  be  unanimous. 

It  is  your  duty,  as  jurors,  to  consult  with  one 
another  and  to  deliberate  with  a  view  to  reaching 
an  agreement,  if  you  can  do  so  without  violence  to 
individvial  judgment.  Each  of  you  must  decide  the 
case  for  yourself,  but  do  so  only  after  an  impartial 
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consideration  of  the  evidence  with  your  fellow 
jurors.  In  the  course  of  your  deliberations,  do  not 
hesitate  to  re-examine  your  own  views  and  change 
your  opinion  if  convinced  it  is  erroneous.  But  do 
not  surrender  your  honest  conviction  as  to  the 
weight  or  effect  of  evidence  solely  because  of  the 
opinion  of  your  fellow  jurors,  or  for  the  mere  pur- 
pose of  returning  a  verdict. 

The  attitude  of  jurors  at  the  outset  of  their  de- 
liberations is  important.  It  is  seldom  helpful  for 
a  juror,  upon  entering  the  jury  room,  to  announce 
an  emphatic  opinion  on  the  case  or  a  determination 
to  stand  for  a  certain  verdict.  When  a  juror  does 
that  at  the  outset,  individual  pride  may  [701]  be- 
come involved,  and  the  juror  may  later  hesitate  to 
recede  from  an  announced  position  even  when 
shown  it  is  incorrect.  You  are  not  partisans.  You 
are  judges — judges  of  the  facts.  Your  sole  interest 
is  to  ascertain  the  truth.  You  will  make  a  worth- 
while contribution  to  the  administration  of  justice 
if  you  arrive  at  an  impartial  verdict  in  this  case. 

If  it  becomes  necessary  during  your  deliberations 
to  communicate  with  the  court,  you  may  send  a  note 
by  the  bailiff.  But  bear  in  mind  you  are  not  to 
reveal  to  the  court  or  to  any  person  how  the  jury 
stand,  numerically  or  otherwise,  until  you  have 
reached  an  unanimous  verdict. 

Upon  retiring  to  the  jury  room,  you  will  select 
one  of  your  number  to  act  as  foreman.  The  fore- 
man will  preside  over  your  deliberations  and  will 
be  your  spokesman  in  court. 
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Forms  of  verdict  have  been  prepared  for  your 
convenience. 

Four  forms  of  verdict  have  been  prepared.  Two 
of  them  are  verdicts  on  the  complaint,  and  two  of 
them  are  verdicts  on  the  counter-claim.  I  will  read 
the  two  verdicts  on  the  complaint: 

**  Verdict  on  the  Complaint 

"We,  the  jury  in  the  above-entitled  cause, 
find  in  favor  of  the  plaintiff,  Ann  Sheridan, 
and  against  the  defendant,  RKO  Radio  Pic- 
tures, Inc.,  [702]  a  Delaware  corporation,  on 
the  complaint  herein,  and  assess  the  damages 
against  the  defendant  in  the  sum  of  Fifty 
Thousand  Dollars  ($50,000.00)  principal,  to- 
gether with  interest  in  the  sum  of  Five  Thou- 
sand One  Hundred  and  Sixty-Two  Dollars  and 
Forty-Two  Cents  ($5,162.42),  making  a  total 
of  Fifty-Five  Thousand  One  Hundred  and 
Sixty-Two  Dollars  and  Forty-Two  Cents  ($55,- 
162.42). 

'* Dated:  Los  Angeles,  California,  February 
...,  1951. 


"Foreman  of  the  Jury." 


That  is  in  the  event  you  find  for  the  plaintiff  on 
the  complaint. 

In  the  event  you  find  for  the  defendant  on  the 
complaint,  the  verdict  reads  as  follows: 
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"Verdict  on  the  Complaint 

'*We,  the  jury  in  the  above-entitled  cause, 
find  in  favor  of  the  defendant,  RKO  Radio 
Pictures,  Inc.,  a  Delaware  corporation,  and 
against  the  plaintiff,  Ann  Sheridan,  on  the  com- 
plaint herein. 

"Dated:  Los  Angeles,  California,  [703] 
February  .  . ,  1951. 


"Foreman  of  the  Jury." 

Now, 

"Verdict  on  the  Counter-Claim. 

"We,  the  jury  in  the  above-entitled  cause, 
find  in  favor  of  the  defendant,  RKO  Radio 
Pictures,  Inc.,  a  Delaware  corporation,  and 
against  the  plaintiff,  Ann  Sheridan,  on  the 
counter-claim  herein,  and  assess  the  damages 

against  the  plaintiff  in  the  sum  of  

Dollars  ($ ). 

"Dated:  Los  Angeles,  California,  February 
..,  195L 


* '  Foreman  of  the  Jury. ' ' 

And  then  the  alternative 

'Verdict  on  the  Counter-Claim. 


ii' 


"We,  the  jury  in  the  above-entitled  cause, 
find  in  favor  of  the  plaintiff,  Ann  Sheridan, 
and  against  the  defendant,  RKO  Radio  Pic- 
tures, Inc.,  a  Delaware  corporation,  on  the 
counter-claim  herein. 
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*' Dated:  Los  Angeles,  California,  February 

..,  1951. 

it 
> 

"Foreman  of  the  Juiy."  [704] 

You  will  take  these  forms  to  the  jury  room  and 
when  you  have  reached  unanimous  agreement  as  to 
your  verdict,  you  will  have  you  foreman  fill  in,  date 
and  sign  the  form  which  sets  forth  the  verdict  upon 
which  you  agree;  and  then  you  will  return  with 
your  verdict  to  the  court  room. 

It  is  proper  to  add  the  caution  that  nothing  said 
in  these  instructions — nothing  in  any  form  of  ver- 
dict prepared  for  your  convenience — is  to  suggest 
or  convey  in  any  way  or  manner  any  intimation  as 
to  what  verdict  I  think  you  should  find.  What  the 
verdict  shall  be  is  the  sole  and  exclusive  duty  and 
responsibility  of  the  jury. 

Will  counsel  approach  the  bench? 

(The  following  proceedings  were  had  at  the 
bench  out  of  the  hearing  of  the  jury:) 

The  Court:     Mr.  Knupp? 

Mr.  Knupp :  At  this  time,  if  the  court  please,  the 
defendant  would  like  to  object  to  the  instructions 
given  by  the  court  as  to  each  and  every  instruction 
indicated  by  the  record  heretofore  prepared,  and 
upon  all  the  grounds  which  have  been  indicated  in 
that  record. 

I  would  like,  also,  at  this  time,  if  the  court  please, 
to  object  to  the  instruction  which  was  given  with 
respect  to  the  inference  to  be  drawn  from  the  testi- 
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mony  of  Mr.  Hughes,  the  failure  of  Mr.  Hughes  to 
testify,  on  the  ground  that  it  is  not  a  correct  state- 
ment of  the  law.  [705] 

I  don't  understand  that  I  have  precluded  myself 
from  that. 

The  Court:  You  didn't  object  to  it  in  there,  but 
you  have  a  right  to  object  to  it  now.  Except  the 
purpose  of  your  objection  now  is  to  permit  the 
court  to  correct  any  error  that  may  have  dropped 
into  the  instructions. 

In  what  way  do  you  contend  that  is  error? 

Mr.  Knupp:  I  contend,  if  the  court  please,  that 
the  instruction  with  respect  to  the  fact  that  the 
court  had  ordered  the  defendant  to  produce  Mr. 
Hughes  in  the  court  room  is  prejudicial.  And,  also, 
the  fact  that  the  court  had  instructed  the  jury  that 
it  was  entitled  to  draw  an  inference  from  his  failure 
to  appear  that  his  testimony  would  be  adverse. 

The  Court:  I  think  that  was  a  very  reasonable 
penalty,  and  I  think  the  instruction  is  proper.  Ob- 
jection overruled. 

And  your  other  objections  are  overruled. 

Mr.  Gang? 

Mr.  Gang:  I  will  save  the  time  of  the  court  by 
mer(ily  asking  that  the  objections  made  in  chambers 
this  morning  be  deemed  to  have  been  made  at  this 
time. 

The  Court:     They  may  be. 

Mr.  Knupp:  That  is  the  force  of  what  I  under- 
stand to  be  the  objections  that  we  are  both  of  us 
now  making. 
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The  Court:     That's  right.  [706] 
They  will  be  overruled. 

(Whereupon  the  proceedings  were  resumed 
in  open  court  within  the  hearing  of  the  jury 
as  follows:) 
The  Court:     Mr.  Clerk,  swear  the  bailiff. 

(Whereupon  the  bailiff  was   sworn   by   the 
clerk.) 
The  Court:    The  jury  may  retire. 
If  the  jury  desires  the  exhibits,  you  may  send 
down  for  them  and  they  will  be  sent  up. 

(Whereupon  the  jury  retired  from  the  court 
room  and  the  following  proceedings  were  had 
in  the  absence  of  the  jury:) 
The  Court:     The  record  will  show  that  the  jury 
has  withdrawn. 

May  the  clerk  in  or  out  of  court  swear  the  other 
matron  when  she  shows  up  to  assist  with  the  jury? 
Mr.  Gang:     So  stipulated. 
Mr.  Knupp :    Oh,  yes,  if  the  court  please. 
The  Court:    I  take  it  it  is  stipulated  that  if  the 
jury  wants  the  exhibits  that  they  may  be  sent  up 
to  the  jury? 

Mr.  Gang:     So  stipulated. 
Mr.  Knupp:     So  stipulated. 
The  Court:    Will  counsel  go  over  them  with  the 
clerk  so  that  there  will  be  no  dispute  as  to  what  are 
the  exhibits'? 

Mr.  Gang:    There  isn't  any  dispute,  as  far  as  I 
am  concerned.  [707] 

The  Court :    Were  there  any,  Mr.  Clerk,  that  were 
marked  for  identification? 
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The  Clerk :     Yes. 

Mr.  Gang:  Yes,  on  that  offer  of  proof.  They 
should  be  withdrawn  from  the  jury. 

The  Court :  What  I  want  you  both  to  do  is  to  go 
over  them  with  the  clerk  and  lay  aside  the  exhibits 
that  may  go  up  to  the  jury,  so  that  if  they  are 
sent  for  and  go  up  to  the  jury  room  there  will  be 
no  dispute  but  what  the  ones  that  are  properly  in 
evidence  were  sent  up  to  the  jury  room. 

Anything  further? 

Mr.  Knupp:    Nothing,  if  the  court  please. 

The  Court:  Counsel,  I  suppose,  will  share 
equally  the  cost  of  feeding  this  jury  of  12  people  ? 

Mr.  Knupp:  Is  there  any  way  of  getting  any 
information  in  advance  of  how  much  they  will  eat? 

The  Court:  All  I  can  say  is  it  is  a  $50,000  case, 
and  their  bill  will  be  high. 

Mr.  Knupp:  I  don't  know.  If  they  order  steaks 
it  will  exhaust  most  of  it. 

Yes,  if  the  court  please,  counsel  I  think  will 
stipulate  to  that  effect. 

The  Court:  Counsel  need  not  remain  in  attend- 
ance as  long  as  we  can  reach  you  within  cab  time 
from  your  office. 

Of  course,  your  office  is  a  little  further  [708] 
away. 

Mr.  Gang :  With  the  freeway  we  are  just  as  close 
as  Mr.  Knupp.   Fifteen  minutes. 

Mr.  Knupp:  That  is  the  way  Mr.  Gang  drives. 
The  way  I  drive  it  would  take  half  an  hour. 

The  Court:    I  guess  it  is  satisfactory  to  send  the 
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jury  to  lunch  whenever  they  want  to  go,  to  leave  it 
up  to  them? 

Mr.  Gang:     Yes. 

The  Court:    Anything  further? 

Mr.  Knupp :    Nothing,  if  the  court  please. 

(Whereupon  a  recess  was  taken  until  2:45 
o^clock  p.m.,  when  the  following  proceedings 
were  had  in  the  absence  of  the  jury:) 

The  Court:  The  record  will  show  that  in  the 
Sheridan  case  counsel  are  present  and  the  jury  is 
absent. 

I  have  a  note  from  the  jury  reading  as  follows: 

I  will  file  it  with  the  clerk. 

"Your  Honor:  We  would  like  to  have  you 
further  read  to  the  jury  that  part  of  your 
charge  relating  to  verdict  or  verdicts  we  are  to 
sign. 

'Vs/  THEODORE  C.  HINCKLEY, 
"Foreman." 

There  were  four  verdicts  handed  to  them,  which 
were  in  sets  of  two.  One  was  a  verdict  on  the  plain- 
tiff's complaint. 

By  the  way,  do  you  want  to  proceed  without  Mr. 
Knupp?  [709] 

Mr.  JefPers :    Yes,  your  Honor. 

The  Court :  One  was  a  verdict  on  the  complaint : 
a  verdict  for  the  plaintiff  and  a  verdict  for  the 
defendant.  Then  the  other  two  verdicts  were  on  the 
counter-claim;  a  verdict  for  the  defendant,  and  a 
verdict  for  the  plaintiff.    Obviously  they  should  be 
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told  that  they  are  in  sets  of  two,  and  if  they  arrive 
at  one  verdict  on  the  complaint  they  need  not  sign 
the  other  verdict  on  the  complaint;  and  if  they  ar- 
rive at  one  verdict  on  the  counter-claim,  they  need 
not  arrive  at  the  other  verdict  on  the  counter-claim. 

The  only  other  question  in  my  mind  is  this:  If 
they  arrive  at  a  verdict  for  the  plaintiff  on  the 
complaint,  does  that  or  does  that  not  dispose  of  the 
counter-claim  1 

Mr.  Gang:  Certainly  it  does,  your  Honor.  If 
they  find  for  the  plaintiff  on  the  complaint,  then 
they  must  necessarily  find  against  the  defendant  on 
the  counter-claim. 

The  Court :     Is  that  your  view  ? 

Mr.  Jeffers :  I  would  like  just  a  moment  to  think 
that  over.  I  would  like  Mr.  Gang  to  express  his 
opinions  a  little  further  on  that. 

Mr.  Gang :  Yes.  In  order  for  the  jury  to  find  for 
the  plaintiff,  they  must  find  she  performed  the  con- 
tract and  the  defendant  breached  it.  If  the  defend- 
ant breached  the  contract,  they  are  not  entitled  to 
recover  on  the  counter-claim. 

The  Court:  That's  logical.  I  think  one  of  Mr. 
Knupp's  [710]  instructions,  as  a  matter  of  fact, 
had  that  in  it. 

Furthermore,  a  counter-claim  is  something  that 
diminishes  or  defeats  plaintiff's  recovery.  If  they 
find  for  the  plaintiff,  that  means  that  the  defendant 
broke  the  contract,  therefore  if  the  defendant  broke 
the  contract  any  damage  that  defendant  suffered 
flowed  from  his  own  breach. 

Therefore  I  will  advise  the  jury  that  as  to  these 
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two  verdicts,  that  they  are  in  sets  of  two,  but  that 
if  they  reach  a  verdict  for  the  plaintiff  on  the  com- 
plaint, that  disposes  of  their  work. 

Do  we  have  them  bring  in  a  verdict,  then,  for  the 
plaintiff  on  the  counter-claim? 

Mr.  Gang:     I  think  they  must.    That  follows. 

The  Court:  If  they  reach  a  verdict  for  the  de- 
fendant on  the  complaint,  then  they  must  still  con- 
sider the  two  verdicts  on  the  counter-claim.  All 
right.   Bring  the  jury  down. 

(Whereupon  the  proceedings  were  resumed 
within  the  presence  of  the  jury  as  follows:) 

The  Court :  Let  the  record  show  that  the  jury  are 
present  and  in  their  places. 

Mr.  Gang:     So  stipulated. 

Mr.  Jeffers:     So  stipulated. 

The  Court:  I  have  the  note  which  the  foreman 
of  the  jury  sent  to  the  court  requesting  further  in- 
structions or  [711]  rereading  of  the  instructions 
concerning  the  verdict,  what  verdict  you  should 
sign. 

It  may  be  that  I  didn't  instruct  you  as  fully  as 
I  should  have  in  that  respect. 

The  blank  verdicts  that  were  given  you  were  in 
two  sets.  There  was  one  set  on  the  complaint,  and 
there  was  another  set  on  the  counter-claim.  Now, 
first  as  to  the  set  on  the  complaint.  If  you  find  for 
the  plaintiff  on  the  complaint,  you  don't  need  to 
sign  the  other  member  of  that  set  as  to  the  defend- 
ant, because  the  signing  of  one  eliminates  the  other 
on  the  complaint. 

The  next  point  is  this:   This  is  an   action   for 
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breach  of  a  contract  by  the  plaintiff,  plaintiff  sues 
for  breach  of  contract.  If  you  find  for  the  plaintiff 
on  the  complaint  and  decide  to  sign  the  verdict  for 
the  plaintiff  on  the  suit  on  the  complaint,  that  means 
you  have  found  that  the  defendant  breached  the  con- 
tract, and  that  is  the  end  of  the  case  as  far  as  the 
counter-claim  is  concerned,  because  if  the  defendant 
broke  the  contract  then  any  damage  that  the  de- 
fendant claims  to  have  suffered  flowed  from  his 
own  breach  and  not  a  breach  by  the  plaintiff.  If, 
on  the  other  hand,  you  find,  in  your  consideration 
of  the  complaint,  that  the  defendant  is  entitled  to  a 
verdict,  namely,  that  the  defendant  did  not  break 
the  contract,  then  you  must  go  to  the  counter-claim 
and  render  a  verdict  one  way  or  the  other  on  [712] 
the  two  verdicts  that  comprise  the  set  on  the  coun- 
ter-claim. 

Do  I  make  myself  clear  on  this  ? 

Foreman  of  the  Jury:  In  so  far  as  the  foreman 
is  concerned,  you  have,  your  Honor.  It  is  just  a 
question  if  the  jurors  understand  it. 

The  Court:    Let  me  go  further. 

If  your  verdict  is  for  the  plaintiff  on  the  issues 
of  the  complaint,  then  the  court  will  instruct  you 
that  there  is  no  way  in  which  the  defendant  could 
recover  on  the  counter-claim.  So  to  clean  the  record 
up  in  proper  shape  you  should  in  that  instance  sign 
the  verdict,  one  of  the  two  verdicts  on  the  counter- 
claim, in  favor  of  Miss  Sheridan,  which  would  dis- 
pose of  the  whole  matter. 

On  the  other  hand,  if  your  verdict  on  the  com- 
plaint is  for  the  defendant,  then  you  must  go  to  the 
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counter-claim  and  must  pass  upon  the  issues  raised 
by  the  counter-claim  and  must  sign  one  or  the  other 
of  the  verdicts  as  you  see  fit. 

If  you  should  find  for  the  defendant  on  the  com- 
plaint, that  does  not  determine  which  way  you  de- 
cide on  the  counter-claim,  because  the  counter-claim 
then  becomes  a  sort  of  a  separate  law  suit  which  you 
must  decide. 

Do  I  make  myself  clear  on  that? 

If  you  find  for  the  defendant  on  the  complaint, 
all  you  have  found  is  that  the  defendant  did  not 
break  the  contract,  [713]  and  you  then  go  to  the 
counter-claim  and  see  whether  or  not  the  defendant 
is  entitled  to  recover  on  his  counter-claim.  But  if, 
on  the  other  hand,  you  find  for  the  plaintiff  on  the 
complaint  and  bring  in  a  verdict  for  her,  then  you 
have  found  that  the  defendant  broke  the  contract, 
and  then  by  that  very  finding  you  have  determined 
that  the  defendant  cannot  recover  on  his  counter- 
claim, and  so  find. 

Is  that  statement  clear  to  counsel? 

Mr.  Gang:     Yes,  your  Honor. 

Mr.  Jeff ers :     Yes,  your  Honor. 

The  Court:     No  objection  to  that? 

Mr.  Gang:     None. 

Mr.  Jeffers:     None. 

The  Court:     Does  that  answer  your  question? 

Foreman  of  the  Jury:     That  answers  it. 

The  Court :     The  jury  may  retire. 

(Whereupon  the  jury  retired  from  the  court 
room  and  the  following  proceedings  were  had 
in  the  absence  of  the  jury:) 
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The  Court :  The  record  will  show  the  notes  from 
the  jury,  one  sending  for  the  exhibits,  and  the  other 
asking  for  instructions. 

(Whereupon  court  was  recessed  until  the  re- 
turn of  the  jury,  when  the  following  proceed- 
ings were  had:) 

The  Court:  The  record  will  show  that  the  jury 
are  present  [714]  and  in  their  proper  places,  and 
counsel  are  present  in  court. 

Mr.  Gang:     So  stipulated. 

Mr.  Jeffers:     So  stipulated. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
have  you  arrived  at  a  verdict? 

The  Jury :    We  have. 

The  Court:     Hand  the  verdict  to  the  bailiff. 

(Verdict  passed  to  the  court.) 

The  Court :     Read  the  verdict,  Mr.  Clerk. 
The  Clerk :     Title  of  the  court  and  cause. 

"Verdict  on  the  Complaint 
"We,  the  jury  in  the  above-entitled  cause, 
find  in  favor  of  the  plaintiff,  Ann  Sheridan, 
and  against  the  defendant,  RKO  Radio  Pic- 
tures, Inc.,  a  Delaware  corporation,  on  the  com- 
plaint herein,  and  assess  the  damages  against 
the  defendant  in  the  sum  of  Fifty  Thousand 
Dollars  ($50,000.00)  principal,  together  with 
interest  in  the  sum  of  Five  Thousand  One  Hun- 
dred and  Sixty-Two  Dollars  and  Forty-Two 
Cents  ($5,162.42),  making  a  total  of  Fifty-Five 
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Thousand  One  Hundred  and  Sixty-Two  Dollars 
and  Forty-Two  cents  ($55,162.42).  [715] 

''Dated:  Los  Angeles,  California,  February 
6th,  1951. 

**  THEODORE  C.  HINCKLEY, 
"Foreman  of  the  Jury.^' 

Is  the  verdict  which  I  have  just  read  the  verdict 
of  each  one  of  you  ladies  and  gentlemen? 

(Assent.) 

The  Court:  Do  either  counsel  care  to  poll  the 
jury? 

Mr.  Jeffers:    No,  your  Honor. 

The  Court:  Before  the  jury  is  discharged,  there 
has  been  no  verdict  returned  on  the  counter-claim. 
Is  there  any  necessity  to  ask  the  jury  to  go  back, 
in  view  of  the  court ^s  statement  to  them? 

Mr.  Gang:  I  don't  believe  so,  your  Honor.  I 
think  it  follows  as  a  matter  of  law  that  the  judg- 
ment on  the  counter-claim  must  be  against  the  de- 
fendant. 

Mr.  Jeffers :  The  defendant  is  perfectly  satisfied, 
your  Honor. 

The  Court:  I  think  that  counsel  is  correct,  that 
the  verdict  on  the  complaint  is  sufficient  and  there 
is  no  need  to  ask  the  jury  to  return  a  verdict  on 
the  counter-claim,  for  the  reason  that  by  their  find- 
ing of  the  verdict  on  the  complaint  they  have  found 
that  the  defendant  breached  the  contract ;  therefore, 
as  a  matter  of  law,  any  damage  the  defendant 
claims  to  have  suffered  under  its  allegations  [716] 
of  the  counter-claim  was  caused  by  its  conduct  and 
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not  the  conduct  of  plaintiff.  In  view  of  counsel's 
statement  representing  the  defendant  that  he  does 
not  desire  the  jury  to  be  asked  to  return  to  consider 
the  matter  of  a  verdict  on  the  counter-claim,  I  will 
let  the  matter  stand  on  the  verdict  that  has  been 
returned. 

The  clerk  will  record  the  verdict. 

The  Clerk:     In  that  event  wouldn't  you  have  to 

order  a  judgment  on  the  counter-claim?  [717] 

*     *     * 

Certiiicate 

I  hereby  certify  that  I  am  a  duly  appointed, 
qualified  and  acting  official  court  reporter  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

I  further  certify  that  the  foregoing  is  a  true  and 
correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  date  or  dates  specified 
therein,  and  that  said  transcript  is  a  true  and  cor- 
rect transcription  of  my  stenographic  notes. 

Dated  at  Los  Angeles,  California,  this  3rd  day 
of  April,  A.D.  1951. 

/s/  SAMUEL  GOLDSTEIN, 
Official  Reporter. 

[Endorsed] :     Filed  March  4,  1951. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  150,  inclusive,  contain  the 
original  Amended  Complaint  for  Damages  for 
Breach  of  Contract ;  Motion  to  Dismiss  and  Motion 
to  Strike;  Answer  and  Counterclaim;  Answer  to 
Counterclaim;  Order  for  Pre-trial  Hearing,  etc.; 
Memorandum  for  Counsel ;  Memorandum  to  Counsel 
re  Pre-Trial  Order;  Pre-Trial  Stipulation  and  Or- 
der of  the  Court;  Plaintiff's  Requested  Instructions; 
Jury  Instructions  Requested  by  Defendant ;  Affidavit 
of  Vito  Rotunno ;  Subpoena  to  Howard  Hughes  and 
Return  Thereon;  Plaintiff's  Requested  Additional 
Instructions;  Plaintiif's  Revised  and  Additional 
Instructions  Dated  2-4-51;  Verdict  on  the  Com- 
plaint; Judgment;  Defendant's  and  Plaintiff's  No- 
tices of  Appeal ;  Stipulation  Designating  Record  on 
Appeal  and  Order  Extending  Time  for  Filing  the 
Record  and  Docketing  Appeal  and  a  full,  true  and 
correct  copy  of  minute  order  entered  February  21, 
1950,  which,  together  with  original  plaintiff's  Ex- 
hibits 1  to  22,  inclusive;  original  defendant's  ex- 
hibits A  to  E,  inclusive,  and  original  reporter's 
transcripts  of  proceedings  on  December  4  and  21, 
1950;  January  11,  29,  30  and  31,  1951;  February  1, 
2,  5  and  6,  1951,  transmitted  herewith,  constitute 
the  record  on  the  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
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cd'tifying  the  foregoing  record  amount  to  $2.40, 
one-half  of  which  has  been  paid  by  each  of  the 
parties. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  10th  day  of  May,  A.D.  1951. 

EDMUND  L.  SMITH, 
Clerk. 

[Seal]  By  /s/  THEODORE  HOCKE, 

Chief  Deputy. 


[Endorsed] :  No.  12927.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  RKO  Radio  Pic- 
tures, Inc.,  a  Corporation,  Appellant,  vs.  Ann  Sheri- 
dan, Appellee,  and  Ann  Sheridan,  Appellant,  vs. 
RKO  Radio  Pictures,  Inc.,  a  Corporation,  Appellee. 
Transcript  of  Record.  Appeals  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed  May  14,  1951. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12927 

ANN  SHERIDAN, 

Appellant  and  Appellee, 

vs. 

RKO  RADIO  PICTURES,  INC., 

Appellant  and  Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  RKO  RADIO  PICTURES, 
INC.,  INTENDS  TO  RELY  ON  APPEAL 

Appellant,  RKO  Radio  Pictures,  Inc.,  on  its  ap- 
peal from  the  judgment  entered  in  the  above-entitled 
action,  intends  to  rely  on  the  following  points: 

1.  The  court  erred  in  giving  the  following  in- 
structions to  the  jury:  Each  of  the  Instructions 
designated  in  the  record  as  Court's  Instructions  A,B 
Gr,  H-1,  J-1,  L,  P,  and  V  for  the  reasons  set  forth 
in  the  objections  of  appellant,  RKO  Radio  Pictures, 
Inc.,  to  said  instructions,  and  in  overruling  the  ob- 
jections of  said  appellant  to  said  instructions. 

2.  The  court  erred  in  giving  plaintiff's  instruc- 
tion 10  as  modified  by  the  court,  upon  the  ground 
that  said  instruction  embodies  an  erroneous  state- 
ment of  law. 

3.  The  court  erred  in  refusing  to  give  the  in- 
structions No.  1,  2,  5,  6,  7,  and  8  tendered  by  the 
appellant,  RKO  Radio  Pictures,  Inc.,  for  the  reasons 
set  forth  in  appellant's  objections  to  the  refusal  to 
give  said  instructions  as  set  forth  in  the  record. 
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4.  The  court  erred  in  instructing  the  jury,  as  a 
fact,  that  Robert  Young  was  approved  by  the  plain- 
tiff as  the  person  who  would  portray  the  leading 
male  role  in  the  film  play  "Carriage  Entrance" 
and  that  such  instruction  is  contrary  to  the  fact 
and  said  plaintiff  never  approved  any  actor  who 
would  portray  the  leading  male  role  in  said  film 
play. 

5.  The  court  erred  in  instructing  the  jury,  as  a 
fact,  that  the  approval  by  plaintiff  of  Robert  Young 
on  April  29,  1949,  as  the  actor  who  would  portray 
the  leading  male  role  in  the  picture  obligated  plain- 
tiff to  render  her  services  under  the  contract. 

6.  The  court  erred  in  instructing  the  jury  that 
the  approval  on  April  29,  1949,  by  plaintiff  of 
Robert  Young  as  the  actor  to  portray  the  leading 
male  role  in  the  film  play  was  an  approval  by  plain- 
tiff of  the  actor  who  would  portray  the  leading  male 
role  in  the  film  play  under  the  terms  of  the  contract 
of  April  29,  1949  (Plaintiff's  Exhibit  1),  and  that 
plaintiff'  thereby  became  bound  to  render  services 
under  the  contract. 

7.  The  court  erred  in  instructing  the  jury  that 
the  sole  issue  to  be  decided  by  the  jury  was,  did  the 
plaintiff  render  any  services  pursuant  to  the  con- 
tract and  prior  to  termination  on  August  17,  1949, 
and  in  instructing  the  jury,  if  its  answer  to  such 
question  was  in  the  affirmative,  that  the  jury  must 
render  a  verdict  for  plaintiff. 

8.  The  court  erred  in  instructing  the  jury  that 
if  the  jury  determined  that  plaintiff  rendered  any 
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services  pursuant  to  the  contract  and  prior  to  termi- 
nation on  August  17,  1949,  it  need  not  consider  other 
issues  in  the  case. 

9.  The  court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  defendant  that  plaintiff  prior 
to  the  termination  of  her  employment  on  August 
17,  1949,  had  failed  to  approve  any  actor  who  would 
portray  the  leading  male  role  in  the  film  play. 

10.  The  court  erred  in  refusing  to  instruct  the 
jury  as  requested  by  the  defendant  that  the  ap- 
proval by  plaintiff  on  April  29,  1949,  of  Robert 
Young  to  portray  the  leading  male  role  in  the  film 
play  did  not  obligate  plaintiff  to  render  her  services 
pursuant  to  the  contract,  and  the  refusal  of  Yoimg 
to  portray  the  role  made  it  necessary  that  defendant 
should  propose  and  plaintiff  should  approve  some 
other  person  before  plaintiff  became  obligated  to 
render  her  services  pursuant  to  the  contract. 

11.  The  court  erred  in  refusing  to  instruct  the 
jury,  as  requested  by  the  defendant,  that  if  defend- 
ant did  in  good  faith,  and  after  Eobert  Young 
refused  to  portray  the  role,  propose  the  name  of 
another  person  to  portray  such  role  and  the  plain- 
tiff refused  to  approve  such  person,  the  defendant 
was  entitled  to  terminate  the  contract  without  pay- 
ment of  any  compensation  to  plaintiff. 

12.  The  court  erred  in  refusing  to  instruct  the 
jury,  as  requested  by  the  defendant,  that  if,  after 
Robert  Young  refused  to  portray  the  leading  role 
in  the  film  play,  the  defendant  did  in  good  faith 
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propose  another  per.'^on  to  portray  and  the  plaintiff 
did  not  approve  such  person,  the  plaintiff  never 
became  obligated  to  render  any  services  pursuant 
to  the  contract. 

Respectfully  submitted, 

MITCHELL,    SILBERBERG    & 

KNUPP,  and 
GUY  KNUPP, 
By  /s/  GUY  KNUPP, 
Attoneys  for  Appellant  and  Appellee  RKO  Radio 
Pictures,  Inc. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  May  14,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  ANN  SHERIDAN  INTENDS 
TO  RELY  ON  APPEAL 

Appellant  Ann  Sheridan  on  her  appeal  from  the 
judgment  entered  in  the  above-entitled  action,  in- 
tends to  rely  on  the  following  points : 

1.  The  trial  court  erred  in  holding  and  declaring 
that  the  first  sentence  of  Paragraph  29  of  the  con- 
tract which  is  plaintiff's  Exhibit  1  in  evidence 
(reading  as  follows) : 

"Producer  shall  not  be  required  to  use  Artist's 
services  heremider  or  to  complete  the  production 
of  "Carriage  Entrance,"  and  shall  be  deemed  to 
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have  fully  performed  all  its  obligations  to  Artist 
by  paying  Artist  the  minimum  compensation  pay- 
able to  Artist  hereunder." 

became  operative  thereby  limiting  appellant  Ann 
Sheridan's  recovery  to  the  sum  of  $50,000.00. 

2.  The  trial  court  erred  in  failing  and  refusing 
to  permit  appellant  Ann  Sheridan  to  introduce 
parol  evidence  as  to  the  meaning  of  the  phrase 
"minimum  compensation"  in  the  first  sentence  of 
Paragraph  29  of  said  contract  if  said  first  sentence 
was  operative. 

3.  The  trial  court  erred  in  failing  and  refusing 
to  permit  appellant  Ann  Sheridan  to  offer  evidence 
as  to  the  damages  suffered  by  said  appellant  as  a 
result  of  the  breach  of  contract  by  appellee  RKO 
Radio  Pictures,  Inc.,  over  and  above  the  sum  of 
$50,000.00. 

4.  The  trial  court  erred  in  failing  and  refusing 
to  give  to  the  jury  appellant  Ann  Sheridan's  re- 
quested instructions  No.  6,  No.  6  (alternate)  and 
No.  6  (second  alternate),  all  dealing  with  the 
measure  of  damages. 

5.  The  trial  court  erred  in  interpreting  the  con- 
tract between  the  parties  (which  contract  is  plain- 
tiff's Exhibit  1  in  evidence)  so  as  to  limit  the 
damages  awarded  to  appellant  Ann  Sheridan  for 
appellee  RKO  Radio  Pictures,  Inc.,  breach  of  said 
contract  to  the  sum  of  $50,000.00. 

6.  The  trial  court  erred  in  failing  and  refusing 
to  permit  the  jury  to  render  a  verdict  in  favor  of 
appellant  Ann  Sheridan  and  against  appellee  RKO 
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Radio  Pictures,  Inc.,  for  said  appellee's  breach  of 
contract,  in  a  sum  in  excess  of  $50,000.00. 

Respectfully  submitted, 

GANG,  KOPP  &  TYRE,  and 
MARTIN  GANG, 
By  /s/  MARTIN  GANG, 

Attorneys  for  Appellant  and  Appellee  Ann  Sheri- 
dan. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  May  14,  1951. 


[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION   DESIGNATING  PORTIONS 
OF  RECORD  TO  BE  PRINTED 

Appellant  and  appellee,  Ann  Sheridan,  and  ap- 
pellant and  appellee,  RKO  Radio  Pictures,  Inc., 
hereby  stipulate  and  agree  that  the  following  por- 
tions of  the  record  are  material  and  necessary  for 
the  consideration  of  the  points  upon  which  the 
parties  intend  to  rely  upon  appeal  and  that  such 
portions  of  the  record  and  no  other  shall  be  printed : 
Clerk's  Transcript  of  Record 
(References  are  to  pages  of  said  transcript) 

1.  Amended  complaint.   P.  2  to  13  inch 

2.  Answer  and  counterclaim — omitting  Exliibit 
"A"  which  is  identical  with  plaintiff's  Exhibit  "1." 
in  evidence.   P.  27  to  38,  incl. 

3.  Answer  to  counterclaim.   P.  55  to  57,  incl. 
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4.  Memorandum  for  counsel  filed  December  13, 
1950.   P.  60  to  64. 

5.  Memorandum  for  counsel  on  pre-trial  order 
filed  January  18,  1951.  P.  65  to  67,  incl. 

6.  Pre-trial  stipulation  and  order  dated  January 
30,  1951.   P.  68  to  75,  incl. 

7.  Instructions  to  the  jury  requested  by  plain- 
tiff. No.  6,  p.  85  to  86.  No.  6  alternate,  p.  87  to  89. 
No.  6  second  alternate,  p.  90  to  91. 

8.  Instructions  to  the  jury  requested  by  defend- 
ant.  P.  98  to  110. 

9.  Affidavit  of  Vito  Rotunno.   P.  Ill  to  117. 

10.  Return  of  service  of  U.  S.  Marshal.  P.  119. 

11.  Verdict  of  the  jury.  P.  141. 

12.  The  Judgment.   P.  142  to  143. 

13.  Notice  of  appeal  filed  by  plaintiff.  P.  145. 

14.  Notice  of  appeal  filed  by  defendant.  P.  144. 

15.  Stipulation  of  the  parties  designating  record 
on  appeal.   P.  147  to  149. 

16.  Order  of  April  3,  1951,  extending  time  to 
file  record  and  docket  appeal.   P.  150. 

Reporter's  Transcript  of  Record 
The  following  portions  of  the  reporter's  transcript 
of  proceedings : 

P.  2,  lines  3  to  7,  incl. 
P.  5,  line  16,  to  p.  6,  line  3. 
After  line  3,  p.  6,  insert  the  following: 
"Therupon  counsel  for  the  rspective  parties 
made  opening  statements  to  the  jury  and  upon 
the  conclusion  thereof  the  following  proceedings 
were  had": 

P.  28,  line  1  to  p.  277,  line  4,  incl. 
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P.  285,  line  3,  to  }).  527,  line  14,  incl. 

P.  538,  line  1,  to  p.  596,  line  6. 

After  p.  596,  line  6,  insert  the  following: 

"Counsel  met  with  the  court  in  chambers  in 
the  absence  of  the  jury  for  the  purpose  of  con- 
sidering the  instructions  of  the  court  to  the 
jury.  Instructions  tendered  by  the  plaintiff  and 
instructions  tendered  by  the  court  were  read 
and  arguments  of  the  parties  with  respect  to 
such  instructions  heard  by  the  court  and  con- 
sidered. At  the  conclusion  of  such  hearing  the 
court  announced  that  it  would  give  none  of  the 
instructions  tendered  by  the  plaintiff  except 
that  plaintiff's  requested  instruction  No.  10 
would  be  given  as  modified  by  the  court  and 
that  the  court  would  give  none  of  the  instruc- 
tions requested  by  defendant  except  that  it 
would  give  instruction  No.  4  requested  by  de- 
fendant. The  court  stated  to  coimsel  that  the 
court  had  prepared  its  own  instructions  to  the 
jury  and  delivered  said  instructions  to  counsel. 
Each  of  such  instructions  to  which  objections 
were  made  or  exceptions  taken  is  identified 
by  the  letter  set  forth  in  the  reporter's  tran- 
script of  proceedings.  The  court's  instructions 
were  considered  and  the  arguments  of  counsel 
with  respect  thereto  heard  and  considered  and 
the  court  requested  counsel  to  make  any  ob- 
jections or  take  any  exceptions  which  counsel 
had  to  the  court's  instructions  or  to  the  refusal 
of  the  court  to  give  the  instructions  requested 
by  the  parties." 
Here  insert,  in  the  printed  record  the  following 
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from  the  reporter's  transcript  of  the  proceedings. 
P.  669,  line  1,  to  p.  717,  line  10. 
Exhibits 
In  order  to  reduce  the  size  of  the  printed  record 
and  minimize  the  cost  thereof,  and  due  to  the  fact 
that  the  following  exhibits   are   lengthy  and  only 
relatively   short   portions   thereof  are   material   to 
consideration  of  the  points  upon  which  the  parties 
intend  to  rely  upon  this  appeal,  none  of  the  follow^- 
ing  exhibits  shall  be  printed  in  the  record  and  each 
party  may  print  in  an  appendix  to  his  brief  such 
excerpts  or  portions  thereof  as  he  deems  material 
to  any  point  upon  which  he  relies. 
Plaintiff's  Exhibit  1. 
Plaintiff's  Exhibit  3  for  Identification. 
Plaintiff's  Exhibit  4  for  Identification. 
Plaintiff' 's  Exhibit  5  for  Identification. 
Plaintiff's  Exhibit  11. 

Plaintiff's  Exhibits  12,  13,  14,  15,  16,  17,  18, 
19,  20,  21,  22. 

Defendant's  Exhibits  D,  E. 
The  following  exhibits  were  read  to  the  jury  and 
are  set  out  in  the  portion  of  the  rcord  designated 
to  be  printed  and  need  not  be  printed  separately: 
Plaintiff's  Exhibits  2,  6,  7,  8,  9,  10. 
Defendant's  Exhiibts  A,  B,  C. 

GANG,  KOPP  &  TYRE,  and 
MARTIN  GANG, 
By  /s/  MARTIN  GANG, 
Attorneys  for  Appellant  and  Appellee  Ann  Sheri- 
dan. 
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MITCHELL,    SILBERBERG    & 

KNUPP,  and 
GUY  KNUPP, 
By  /s/  GUY  KNUPP, 
Attorneys  for  Appellant  and  Appellee  RKO  Radio 
Pictures,  Inc. 
[Endorsed]  :     Filed  May  14,  1951. 
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ORDER  RE  PRINTING  OF  EXHIBITS  IN 
RECORD  ON  APPEAL 

It  appearing  to  the  court  from  the  stipulation  of 
the  parties  filed  herein  that  the  following  exhibits 
received  upon  the  trial  of  the  case,  to  wit:  Plain- 
tiff's Exhibits  1,  11,  12,  13,  14,  15,  16,  17,  18,  19,  20, 
21  and  22,  and  defendant's  Exhibits  D  and  E,  are 
lengthy  and  that  only  short  portions  thereof  are  or 
may  be  material  to  a  consideration  of  the  points  in- 
tended to  be  relied  upon  on  this  appeal. 

It  Is  Ordered  that  said  exhibits  need  not  be 
printed  as  part  of  the  printed  record  and  that 
either  party  shall  be  entitled  to  print  in  an  appendix 
to  his  brief  such  portions  of  either  or  any  of  said 
exhibits  as  such  party  may  consider  material  to  any 
point  relied  upon  by  him. 

It  further  appearing  to  the  court  from  said  stipu- 
lation that  each  of  the  following  exhibits  received 
upon  the  trial  of  said  case,  to  wit:  Plaintiff's  Ex- 
hibits 2,  6,  7,  8,  9  and  10,  and  defendant's  Exhibits 
A,  B  and  C,  were  read  to  the  jury  and  appear  in 
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full  in  the  portion  of  the  Reporter's  Transcript  of 
Proceedings  designated  to  be  included  in  the  printed 
record ; 

It  Is  Further  Ordered  that  none  of  said  Exhibits 
shall  be  printed  separately  from  the  copy  thereof 
set  forth  in  said  printed  record. 

Dated:     May  15,  1951. 

/s/  WILLIAM  HEALY, 

/s/  WM.  E.  ORR, 

/s/  WALTER  L.  POPE, 

Judges  U.  S.  Court  of  Appeals 
for  the  Ninth  Circuit. 

[Endorsed].    Filed  May  23,  1951. 
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